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Eastern  District  of  PtnTisylvaniay  to  wit- 

BE  IT  REMEMBERED,  That  on  tlic  twenty .niath  day  of  May,  in  the  fifty, 
fourth  year  of  the  independence  of  the  United  States  of  America,  A.  D.  1830,  William 
Rawle.  Jon.  Charles  B.  Penrose,  and  Frederick  Watts,  of  the  said  district,  have  depo- 
Bitod  in  this  office  the  title  of  a  book,  the  right  whereof  they  claim  as  authors,  in  the 
words  following,  to  wit: 

**  Reports  of  Cases  adjudged  in  the  Supr^ne  Court  of  Pennsylvania.  By  William 
Rawle,  Juiu  Charles  B.  Penrose,  and  Frederick  Watts,  Counsellors  at  Law.  VoL  I." 

In  cofaformity  to  the  act  of  the  Congress  of  the  bnited  States,  entitled,  "  An  act  fi)r 
the  encouragement  of  learning,  by  securing  the  copies  of  Maps,  Charts,  and  Books,  to 
the  authors  and  proprietors  of  such  copies,  during  the  times  therein  mentioned;**  and 
also  to  the  act,  entitled  ^  An  act  supplementary  to  an  Act,  entitled  An  act  for  the 
encouragement  of  leamii^,  by  securing  the  copies  of  Maps,  Charts  and  Books  to  the 
authors  and  proprietors  of  such  copies  during  the  times  therein  mentioned,  and  ex- 
tending the  benefits  thereof  to  the  arts  of  Designing,  Engraving,  and  Etching  Histo- 
rical and  other  prints.** 

D.  CALDWELL, 
Clerk  of  the  Ea$tem  DiHrict  of  Penmylvania. 
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MOLTON  C.  ROGERS,  Esq. 

CHARLES  HUSTON,  Esq. 

FREDERICK  SMITH,  Esq. 

JOHN  TOD,  Ehj. 

JOHN  ROSS,  Esq.  (appointed  the 
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III 


THE  SUPREME  COURT 

OP 

PENNSYLVANIA. 


WESTERN  DISTRICT-SEPTEMBER  TERM,  1829. 


JOHN  SMAY  against  CHARLES  SMITH  and  BENJAMIN  R. 
MORGAN,  Executors  of  WU.L1AM  SMITH,  D,  D. 

vx  KRium. 

When  it  can  be  proved  or  is  admitted  that  a  man  acted  as  an  assistant  sur- 
veyor, it  is  not  requisite  to  shew  a  special  authority. 

General  feputatiofr  that  a  person  was  employed  as  such,  or  proof  that  many 
drafts  oilfield  notes  remainnig  in  the  Surveyor's  office  are  in  his  hand 
writing,  are  evidence  that  he  was  an  assistantr 

The  return  by  a  deputy  sun^yor  of  a  survey  made  by  another,  is  a  ratifica- 
tion of  it,  and  it  m  immaterial  whether  there  wa»  a  precedent  authority 
to  make  it  or  not. 

An  ejectment  may,  in  some  cases  be  supported  on  a  warrant  w  tdiout  a  survey. 

In  ejectment  to  recover  a  tract  of  land,  where  reference  is  made  in  a  depo- 
sition to  lines  run  and  surveys  made,  and  a  draft  is  annexed,  which  does 
not  embrai*e  all  those  lines  and  surveys,  but  only  those  of  the  tract  in  dis- 
pute, it  win  be  sufficient,  if  the  defendant  was  present  to  cross  examine, 
and  did  not  ask  for  any  other  or  further  drafL 

Error  to  the  court  of  common  pleas  of  Cambria  county. 

This  was  an  ejectment  brought  in  the  court  beloMr  by"^  the  exe- 
cutors of  Dr.  Smiih  to  recover  Irom  John  Smay^  the  defendant,  part 
of  a  tract  of  two  hundred  acres  of  land  in  C^bria  county.  To 
support  their  claim,  the  plaintifls  gave  in  evidence, 

Ist  A  warrant  to  WUliam  Smith,  D.  D.  dated  7th  April,  1792, 
for  one  hundred  acres  near  the  13th  mile  tree  on  the  road  from 
Frankstown,  including  the  Dollar  Camp^ 

2d.  A  warrant  to  Rebecca  Blodgetj  (a  daughter  of  Dr.  Smith,) 
dated  21st  December,  1792,  for  three  hundred  acres  adjoining  lands, 
warranted  to  William  Smith,  D.  D.  at  a'place  called  the  DoOar  Camp. 

The  plaintiffi  then  offered  the  deposition  of  Thomas  Vickroy^ 
which  went  to  shew,  that  in  1794  he  went  and  saw  the  outlines  of 
the  survey,  as  made  by  William  (TKeefe,  deputy  surveyor,  in  1808, 
and  many  other  surveys  for  Dr.  Smith,  as  run  by  P.  Castidy.  That 
Vickroy  himself  at  the  instance  of  Dr.  Smith,  at  diflerent  times  run 
the  division  lines,  and  particularly  run  and  marked  all  the  lines 
of  the  said  survey  of  QKeefe,  (a  draft  of  which,  shewmg  the  courses 
and  distances  and  comers  he  annexed  to  his  deposition,)  that  bav- 
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ing  completed  all  the  work,  he  in  1808,  gave  his  field  notes  and 
draft  to  Mr.  0*Ksefe,  who  returned  the  surveys  for  Dr.  Smith.  That 
the  said  survey  included  the  thirteenfli  mile  tree  on  a  road  from 
Frankstown  to  Conemaugh,  and  the  Dollai"  Camj^,  a  place  so  called, 
and  well  known. 

A  cross  examination  of  the  deponent  was  attached  to  the  depo- 
sition. The  defendant  objected  taits  admisaon.  That  it  was  not 
proved  that  P,  Casddy  was  an  assistant  of  G.  Woods  the  deputy 
surveyor.  That  it  was  not  proved  that  Thomas  Vickroy  was  an 
assistant  of  G.  Woods.  That  he  was  not  an  assistant  of  (yKeefe. 
That  the  land  was  not  in  G.  Woods'^  district.  That  Vickroy  did  not 
return  with  his  deposition  a  draft  of  all  the  work  done  by  P.  Cas- 
sidy  and  hin^self.  Aiul  that  if  Vickroy  had  no  authority  to  make 
the  survey  it  was  useless  to  prove  the  existence  of  the  lines  on  the 
ground.  Which  objections  were  oveiruled  by  the  court,  and  a  bill 
of  exceptions  sealed. 

Other  witnesses  were  then  produced  ©n  the  part  of  plaintlfis,  who 
proved  that  they  had  examined  the  lines  on  the  ground,  and  found 
the  survey  accurately  made,  and  the  defendant  living  within  it. 

The  plaintiff  then  offered  a  certified  copy  of  the  survey  by  Wil- 
liam CrKeefe. 

To  which  it  was  objected,  that  the  certificate  at  the  foot  of  the 
draft  returned,  stated  the  above  to  be  a  copy  of  a  survey  made  in 
1794,  by  O.  Woods,  &c.  and  examined  and  resurveyed  in  1808,  by 
William  CFKeefe,  deputy  surveyor — and  that  part  of  the  certificate 
which  states  what  G.  Woods  did,  is  no  evidence  of  the  fact;  and  in 
support  of  their  objection  produced  a  witness  who  swore,  that  he 
had  seen  and  conversed  with  William  O^Keefe,  on  the  morning  of 
the  trial,  and  that  he  lived  within  a  mile  and  a  quarter  of  the  town. 
Whereupon  the  court  rejected  the  draft.  The  plain tifls,.  after  giving 
in  evidence  the  will  of  Da  Smith,  dated  10th  July,  1802,  rented. 

The  defendant  produced  no  other  testimony  than  to  show  that 

the  "  Dollar  Camp,"  was  without  the  lines  claimed  by  the  plaintiffs, 

and  relied  on  the  defectivenefe  of  the  defendant's  title  to  prevent  a 

recovery. 

The  opinion  of  the  court  was  reduced  td  writing,  and  filed  of  record. 

White,  for  plaintiff  in  error,  contended, 

1st.  That  the  deposition  of  Vtcket'oy  was  erroneously  admitted, 
because  it  referred  to  a  draft  which  had  been  in  his  possession,  and 
did  not  account  for  the  loss  of  it;  and  although  he  did  swear  the 
copy  annexed  was  true,  that  that  was  not  suflicient.  Lessee  of 
Packer  v.  Qonsolees,  1  Serg.  ^Rawle,  62«.  13  Serg.  Sf  Rarcle,  113. 

2d.  That  the  warrant  to  ur.  Smith  is  but  descriptive  to  a  com- 
num  intent,  and  the  title  would  only  attach  from  the  actual  sur- 
vey, but  if  it  were  descriptive,  the  holder  is  postponed  by  laches. 
Hunter's  Lessee  v.  Meason,  et  al,  4  Yeates,  108.  3  Yeaies,  25.  7  Serg^ 
4-  Rasck,  185.  19K    4:  Bin,  59.     3  Yeates,.  283.     2  Yeates,  148. 
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3d.  As  the  plaintiffi  have  no  official  survey  they  cannot  reco- 
ver.   3  Yeates,  148.     3  Bin.  103. 

4tlL  That  the  defendant  could  not  be  affected  with  notice  unless 
there  was  an  official  survey.  An  illegal  survey  is  not  notice.  7  Ser^. 
4-  Raiole,  191.  2  Bin.  105—7.    SmUh's  Ex'r  v.  Keehan,  MS.  case. 

Smithy  for  defendant  in  error. 

The  warrants  were  descriptive,  as  appears  by  the  finding  of  the 
jury — ^they  had  both  been  placed  in  the  hands  of  P.  Cassidyj  an 
assistant  of  the  deputy  surveyor,  Thomas  Vickroy  also  had  run  lines, 
and  made  a  draft,  which  he  gave  to  O^Keefey  the  deputy  surveyor, 
who  returned  the  survey  into  the  office. 

The  opinion  of  the  court  was  delivered  by 

HusTOic,  J. — ^The  executors  of  Dr.  Smithy  who  were  plaintiffi  in 
the  common  pleas,  claimed  the  land  in  question  on  two  warrants 
unsurveyejl  .and  returned  into  the  office  of  the  Surveyor  General. 
One  in  the  name  of  Dr.  Smith,  dated  the  7th  April,  1792,  for  one 
hundred  acres  of  land  near  the  the  thirteenth  mile  tree,  on  the  road 
from  Frankstown,  including  the  *' Dollar  Camp  ;**  another  in  the 
name  of  Rebecca  Blod^et,  (a  daughter  of  Dr.  Smith,)  dated  the  2l8t 
of  December.  1792,  tor  three  hundred  acres,  adjoining  land  war- 
ranted to  JVHtiam  Smithy  D.  D.  at  a  place  called  the  "Dollar  Camp." 
After  giving  in  evidence  these  two  warrants,  the  plaintiff  offered 
the  deposition  of  Thomas  Vickroyy  which  was  received  and  excep- 
tion taken,  then  the  testimony  of  S.  Lloyd,  which  was  admitted, 
and  then  .the  return  of  the  survey  by  fVilliam  O^Keefe,  deputy 
surveyor,  under  seal  of  office^  which  was  rejected,  because  as  was 
agreed  here,  the  certificate  «t  the  foot  of  the  draft  returned,  stated 
the  above  Iq  be  a  copy  of  a  survey,  made  in  1794,  by  G.  Woodsy 
&c  and  examined  and  surveyed  by  William  O'Keefe,  deputy  sur- 
veyor, in  1808,  and  that  the  pai;^  of  the  certificate  which  states 
w^t  G..  Woods  had  done,  was  no  evidence  of  the  fact  stated.  Be 
it  so^^H  was  still  evidence  of  what  was  done  by  the  deputy  surveyor 
who  returned  it,  and  should  hare  been  received  as  evidence  of  a 
survey  in  1809 — this  being  rejected  the  defendant  gave  no  evi- 
d^ice — ^it  had  been  proved  he  was  in  possession,  and  the  court  . 
chai]ged  the  jury  that  they  might  find  lor  the  plaintiff;  they  did 
to,  and  Smay  has  brought  this  writ  of  error. 

There  is  in  the  objections  an  over  acuteness,  not  usual  in  our 
courts,  and  which  I  shall  pisoceed  to  state. 

Vickroy* s  deposition  proved  that  in  1794,  he  went  and  saw  the 
outlines  of  the  survey  in  miestion,  and  many  other  surveys  for  Dr. 
Smithy  as  run  by  P.  Uassidy.  That  Vickroy  himself,  at  the  instance 
of  Dr.  Smith,  at  different  times  run  the  division  lines,  and  particu- 
larly run  and  marked  all  the  lines  of  the  surveys  in  question,  (a 
draft  of  which,  shewing  the  courses,  distances  and  corners,  he 
annexed  to  his  deposition,)  that  having  completed  all  the  work,  he 
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in  1808  gave  hi9  field  notes  and  drafts  to  Mr.  OKeefRj  who  returned 
the  surveys.  IMnfd  and  others  proved  that  shortly  before  the  trial 
they  examined  the  lines  on  the  -ground,  and  found  the  survey  accu- 
ra,tely  made,  and  the  defendant  living  mthin  it  Vickroy  and 
others  proved  the  .thirteenth  mile  tree  on  a  4:oad  fix)m  Franlcstown 
to  Conemaugh,  and  the  *'  Dollar  Camp,"  a  place  so  called  and  vreil 
known»  to  be  included  in  the  plaintiff^s  survey..  There  was  a  cross 
examination  at  the  time  of  .taking  the  deposition.  The  objei^ions 
to  it  were,  that  it  was  not  proved  that  P,  Cassidy  was  an  as^tant 
of  G.  Woodk.  That  it  was  not  proved  .that  Ilumtas  Vkkroy^  the 
witness,  was  an  assistant  of  G.  Woods.  TJiat  he  was  ^ot  an  .assistant 
ofO'Keefe'a.  That  the  land  was  not  in  (fKeef^s  district  And  that 
Vickray  did  not  return  with  his  deposition  a  draft  of  all  the  work 
done  by  P.  Cassidy  and  himself.  And  neactt  that  if  Vichroy  had  no 
authority  to  make  the  survey,  it  was  useless  to  pix)ViC  the  exisitence 
of  the  lines  on  the  ground,  by  Uoyd  and  others. 

There  is  a  rule  of  evidence  4hat  a  party  shall  produce  the  best 
evidence  which  the  case  admits  ctf.  Jn  practice,  however,  there 
are  very  many  ejcceptions.  Where  a  deed  is  acknowledged,  xh*  a 
deposition  itaken  before  a  man  who  states  himaelf  to  be  a  justice 
of  Uie  peace,  the  deed  is  recorded  .or  read  jn  court,  .and  so  is  a  de* 
position,  thongh  we  have  not  the  best  evidence^  or  .any  .evidence 
that  the  man  who  certified  it  w^.a  iustice  of  the  peace*  Copies 
of  the  returns  of  surveys  under  seal  for  the  Surveyor  Genecal's 
office^  a,re  aind  have  been  received,  and  the  commission  of  .the 
deputy  surveyor  who  made  them  is  not  asked  for,  any  more  than 
the  justices  of  the  peace  above  stated.  The  boundaries  of  a  sur- 
veyor's district  are  also  tak^n  from  /:epoirt,  as  well  as  the  (act  of 
his  being  a  deputy  surveyor,  if  either  is<contested,  jiotice  is  giKen 
before  the  trial,  or  •the  party  contesting  the  authority.,  comes  with  a 
copy  of  the  commission  to  somex>ther  person,  and  with  proof  that 
the  land  w<i8  Actualty  out  of  the  district  So  the  cqmmissiiHi  <£  a 
sheriff,  or  proof  that  (the  writ  xw;as  executed  within  his<county  b 
not  required^-if  denied,  the  truth  may  be  enquii^d  ^nto.  The  sharifiT 
and  deputy  surveyor  genemUy  have  assisUints,  and  the  authority 
to  the  deputy  sheriff,  or  assistant  to  the  surveyor,  is  scarcely  ever 
in  writing,  I  will  say  Aev<cr  where  ihe  person  is  generally  employed. 
If  a  man  who  has  never  be^i  en^ged  to  make  a  survey  for  the 
officer,  is  wanted  to  make  a  single  survey,  he  may  be  reouested  in 
writing.  In  some  instances  there  are  several  persons  who  act  aa 
assistants  to  the  deputy  surveyor,  and  when  they  continue  io  act  in 
that  capacity  for  a  long  time,*^  this  is  as  generally  known  as  it  is 
known  who  is  the  deputy  surveyor  of  the  county. 

Where  it  can  be  proved  or  is  admitted  that  a  man  acted  as  an 
assistant  surveyor,  and  the  survey  is  returned,  as  was  the  case  here, 
it  never  was  required  to  prove  a  special  authority  to  do  that  act. 
General  reputation  that  a  man  acted  as  an  assistant  to  a  former 
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deputy  surveyor,  or  prppf  itiiat  many  drj^fts  or  Aeld  notes  remahiine 
in  the  office  arc  in  the  faand-writihg  of  a  particular  man,  are  evi- 
dence that  he  vsras  an  assistant.  In  7  Serg.  ^r  Rawky  317,  the  law 
is  not  bid  down,  but  rather  what  has  been  tbe  lu^g^  op  this  sub- 
ject: and  sec  6  Serff.  ^  Rawle^  137.  Perhaps  evj^/  man  \n  that 
court  bojQise  knew  dii^t  G.  Woods  was  the  deputy  surveyor  of  Bed- 
lord  county,  in  1792,  and  that  the  prescpt  county  of  Cambria  was 
a  part  of  that  countj  in  the  same  year.  It  was  as  well  known 
thirty  years  ago  that  Cassidy  and  ViokrGU  had  been  assistants  of 
G.  W)od$s  jas  ^hat  G,  Woods  liaA  been  deputy  surveyor  of  Bedford 
county.  If  Vickroy  had  said  in  his  deposition  thsit  he  and  Cassidy 
had  been  assistants  to  G.  Woods^  it  would  have  been  legal  evidence 
of  it;  so  if  any  person  in  the  court  bad  proved  that  they  were 
known  .^nd  reputed  as  such.  Palpably  the  deposition  was  taken 
wijtbout  3.  question  on  this  subject,  because  it  was  supposed  to  be 
too  vrell  known  to  be  denied.  .  If  it  had  been  necessary  in  the 
cause  I  wouW  Ivive  directed  the  jjiry  that  they  might  fairly  infer 
it  firom  the  testimony  given.  Vickroy  also  proved  that  he  gave  to 
&Ke/efe  the  dr;a.fts,  &lq.  from  which  the  return  was  made — now  the 
fact  that  QKeefe  returned  a  survey  made  by  Vickroy^  ot  any  other 
per^n,  was  ja  ratification  of  it,  and  after  this,  it  was  totally  imma- 
terial whether  there  was  a  precedent  authority  to  make  it  or  not. 
Th^p  WAS  then,  unless  contradicted,  ^nd  if  believ.ed,  evidence  of 
the  «Mrvey  being  legally  made. 

\i  would  i^ien  seem  unnecessary  to  discuss  tbe  ppint  whether  in 
any  case  or  in  this  case,  an  ejectment  ran  be  supported  on  a  war- 
rant without  a  survey.  Clearly  thiere  are  cases  where  a  man  may 
bring  an  ejectment  on  a  warrAJ^t  without  any  survey  of  the  same 
]and,  each  a  warrant  of  his  own:  the  deputy  sMrveyor  makes  the 
suryjey  for  on<e»  the  other  eiitefs  .a  caveat,  the  board  of  property 
decides^  AS  the  deputy  surveyor  did,  the  .other  ^  not  without  his 
redress  he  may  bring  his  ejectment,  and  recover  the  wh^e  or  a 
part  of  the  land  which  is  in  dispute;  the  fifth  action  of  the  hmita- 
tion  act,  of  the  2dth  of  March,  1785,  in  fact  supposes  an  ejectment 
on  a  warrant  on  which  ^o  survey  has  h^cn  maae.  There  was  a 
radical  mistake  in  rejecting  the  return  of  survey  by  (yKeefe,  but 
this  was  in  favour  oi  the  party  who  has  taken  the  writ  of  error, 
he,  however,  says  that  prevented  hiin  from  going  into  a  full  de- 
fence; be  it  so,  we  must  take  it  as  it  appears  to  us.  There  was 
another  objection  namely,  that  Vic/croy  in  his  deposition  spoke  of 
lines  run  and  surveys  made  by  Cassidy  and  himself,  and  did  not 
annex  a  draft  oi  these  Imes  or  surveys,  but  he  .annexed  a  draft  of 
the  tract  in  question..  It  did  not  appear,  nor  is  it  alleged  that  any 
other  part  of  the  work  was  material — besides  having  closed  his  tes- 
timony, and  annexed  his  draft,  the  defendant  cross  examined  the 
deponent  and  did  not  ask  for  any  other  or  further  draft. 

Judgment  affirmed. 
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ADAM  STITLER. 

llf  ERROR. 

An  OBtry  Ss  npt  necessary  in  any  case  in  Pennsylvania,  in  order  to  enable 
the  person  who  has  title  to  recover  the  possession  of  lands. 

Every  owner  is  in  possession  until  some  person  actaally  enta:s  on  him  under 
an  adverse  claim,  and  the  statute  of  limitations  begins  to  run  from  the 
time  actual  adverse  possesion  is  taken  only. 

The4isability  of  marriage  cannot  be  added  to  the  prior  disability  of  infanc)', 
to  avoid  the  operation  of  the  statute. 

W.  Li.  owned  a  tract  of  land  .containing  two  hundred  and  eighty-«eyen  acres, 
under  an  application  and  survey,  of  which  he  never  had  actual  possession, 
and  died  in  1784,  leaving;  issue  Elizabeth  in  her  minority,  who  at  Jthe  Kge 
cf  twenty,  married  J;.  C.  m  April,  1787.  At  the  time  of  the  death  of  W. 
L.  all  but  eighty  acres  of  the  said  tract  was  held  adversely  by  C  S. 
uader  a  younger  title  by  improvement,  warrant  and  survey,  who  in  1793, 
IxMght  under  another  title  the  said  eighty  acres,  and  took  p<»session,  which 
Mas  held  by  those  claiming  wider  him .  J.  C^  intermarried  with  £. ,  diod 
in  1815,  and  to  Febmarv  term,  18 18^  the  said  E.  C.  brought  ejectment. 
Heldf  that  as  to  so  muco-of  the  tract  of  which  said  C.  S.  had  adverse  pos- 
session at  the  death  of  W.  L.,  the  siud  E.  his  daughter,  was  barred  by 
the  statute  of  limitations^  but  that  as  to  the  eighty  acres  of  which  the 
said  C.  S.  took  adverse  possession  in  1793,  she  was  not  barred. 

When  the  right  to  the  eighty  acres,  descended  to  E.  C.  in  law  she  ao^uired 
the  possession,  and  the  true  construction  of  the  act  of  limitations  gives  a 
ieme  covert  the  same  time  when  adverse  possession  is  taken  of  her  lands 
while  she  is  covert,  as  k  would  have  given  her  if  there  had  been  adverse 
possession  and  the  lands  had  descended  to  her  when  she  was  coyert. 

Writ  of  error  to  the  common  pleas  ojf  Westmoreland  coimty. 

Foster^  for  the  plaintiff  in  error. 

AlexcutdeTj  for  defendant  in  error. 

The  facts  .of  the  case  are  fully  stated  in  the  opinion  of  the  court, 
which  was  delivered  by 

HusToif,  h — ^This  was  an  ejectment  by  Adam  Stitler  against  Eli- 
zabetf^  Carliale,  who  having  died,  her  heirs  were  substituted  de- 
fendants by  consent 

The  case  was  considered  in  the  nature  of  a  special  verdict, 
either  party  io  be  at  liberty  to  take  a  writ  of  error. 

One  Michael  Byerly  and  another  made  an  improvement  and 
built  a  cabin,  in  1773,  and  sold  die  right  to  Conrad  Stitler^  who 
moved  to  the  land  and  lived  on  it  tmtil  his  death  about  1796 — 
in  1786,  C.  Stiller  took  out  a  warrant  for  three  hundred  acres,  de- 
scribing the  land  and  paying  interest  from  1st  March,  1772-— the 
same  year  he  got  a  survey  made  and  returned  containing  three 
hundred  and  eight  acres. 

On  the  25th  July,  1769,  John  Irvine  obtained  an  application  Na 
3668,  for  three  hundred  acres  of  land  on  Brush  creek,  at  the  mouth 
of  Irvin's  run,  and  about  two  miles  below  the  mouth  of  Bunky  run. 

On  the  12tli  April,  1790,  a  survey  was  made  on  this  by  B>  hodge^ 
a  deputy  5ur>'eyor,  of  two  hundred  and  eighty-seven  acres,  (thib 
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snrvey  was  in  all  respects  the  same  as  to  courses,  distances  and 
corners,  with  another  survey  to  be  mentioned  directly.) 

In  1791,  John  Irvine  got  a  patent,  and  m  1793  sold  the  land  with 
warranty  to  Conrad  Stitler.  This  latter  survey  interfered  greatly 
with  Stiiler's  survey  on  his  warrant,  only  about  eighty  acres  were 
clear  of  his  own  former  survey  on  his  warrant.  Stitler  and  his 
family  occnqpied  the  lands  until  1811,  and  died;  on  a  writ 
of  partition,  the  land  in  questicm,  bemg  that  part  which  did  not 
ioterfere  with  Stitler^s  old  survey,  was  allotted  to  Adam  Stitler^  one 
of  tho  heks  of  Conrad  Stitler. 

Conrad  Stitler  and  his  hek*s  were  in  possession  of  and  claimed  ail 
the  land  embraced  in  both  the  surveys  before  mentioned  and  are 
yet  in  possession  of  the  land  embraced  in  said  surveys,  except  the 
one  fourth  part  of  that  part  of  the  survey  of  John  Irvine,  which  did 
not  intielrfere  with  Stitler^s  old  tract. 

On  tiie  25th  July,  1769,  John  htine^  Indian  trader,  (being  the 
same  man  who  entered  the  precedisg  application.  No.  3668,)^  en- 
tered another  application  No.  3663,  for  three  hundred  acres  on  the 
waters  of  Brush  creek,  oh  the  south  west  side  of  the  new  road,  &c. 
On  the  4th  May,  1771,  he  sold  this  to  William  Lyon  for  twenty 
ptmnd$  by  deed  recorded  in  1787^ 

On  the  22d  June,  1772,  a  survey  was  made  of  two  hundred  and 
eighty  acres,  and  returned  in  October,  1772.  This  survey,  I  said 
before  was  the  same  afterwards  taken  in  1790,  under  the  other 
application  in  the  name  of  John  Irvine. 

William  Lyon  never  was  in  actual  possesion  ©f  any  part  of  the  land 
— he  died  in  1784,  leaving  a  son  bom  in  1764,  who  died  in  1817. 

There  was  another  son  who  died  without  issue,  and  intestate^ 
and  a  daughter  Elizabeth  Lyons,  born  in  1767,  and  who  married 
John  CarUsle  on  the  16fh  April,  1787— JbA»  Carlisle  died  in  1815,. 
and  to  February  tcnn,  1818,  Elizabeth  Carlisle  brought  an  action 
of  ejectment  against  the  said  Adam  Stitler  for  the  undivided  fourth 
part  of  two  hundrtd  and  eighty-seven  acres  contained  within  the 
survey  of  John  Irvine,  and  she  recovered  an  undivided  fourth- 
part  d"  all  that  part  of  that  survey  which  lay  east  of  the  ' 
survey  in  Conrad  Stitler^s  name  and  judgment  on  the  verdict  in^ 
1821: — and  for  that  part  within  the  survey  of  Conrad  Stitler,  ver- 
dict and  judgment  for  defekidant.  Elizabeth  Carlisle  entered  into* 
poesessien  of  the  part  so  recovered  by  her,  and  thb  suit  is  brought 
hj  Ad^an  Stitler,  to  try  again  her  right  to  tllat  land. 

It  will  be  seen  then,  that  her  right  descended  to  Elizabeth  Lyotir 
in  1784,  when  she  was  an  infant  That  she  married  John  Carlidc 
in  April,  1787,  being  then  aged  about  twenty  years.  That  her  hus- 
band Kved  until  about  1815,  and  she  brought  her  suit  in  1818.  It 
was  contended  that  being  a  minor  when  these  lands  descended  to* 
her,  altowing  twenty-one  years,  and  then  ten  years  more  ow 
account  of  her  infancy,  which  was  all  that,  in  any  case  could  be 
asked,  the  time  (thirty-one  years,)  expired  in  the  year  1815,  audi 
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tkat  her  recovery  in  a  auk  brought  in.l818,  was  against  right  It  b 
true  that  the  disability  of  marriage  cannot  be  added  to  the  prior 
disability  of  infancy;  nor  can  the  infant  child  of  a  woman  who  diea 
covert,  have  a  longer  period  than  its  nnother  would  have  Jiad  if  she 
had  survived  her  husband.  I'hat  part  of  the  claim  which  affected 
lands  of  which  Conrad  StUler  was  in  possession  when  fP'iUiam  Lym 
diedr  came  within  the  principle;  and  it  was  rightly  decided  that  as 
to  Stitlcr's  old  survey,  Mrs*  Carlisle  was  barred.  But  the  eighty 
acres,  part  of  which  is  now  in  dispute,  which  was  within  the  first 
survey,  on  application  John  Irvine^  No.  3663-^and  which  was  in* 
eluded  in  the  survey  on  application  Na  3668,  was  not  claimed  or 
occupied  by  Stitler,  until  after  1792,  when  he  bought  it  from  Jolin 
Irvine.  The  possession  and  the  right  of  this  part  descended  toge- 
ther to  Elizaheih  Lyons^  and  both  right  and  possession  continued  in 
her  until  StUler  purchased  from  Irvine^  and  he  beinc  in  actual  pos- 
session, totally  ignorant  of  any  claim  but  his  own,  held  for  himself 
and  adverse  to  all  the  world.  At  the  time  he  acquired  this  posses- 
sion and  right,  Elizabeth  was  a  married  woman«  As  to  this 
part,  pf  whicli  she  was  not  disseised  until  1792  or  3^  she 
being  covert  at  that  time,  the  statute  did  not  run  against  her  until 
her  husband's  death,  and  slie  brought  her  suit  withm  three  years 
(fom  that  time« 
The  act  of  the  26th  March,  1715,  says,  "  From  henceforth  no 

E^rson  shall  make  entry  into  any  manors,  lands,  tenaments  or  here- 
taments,after  the  expiration  of  twenty-one  years  next  after  his, 
Ac.  right  or  title  to  the  same  first  accrued."  In  this  clause  it  is 
evident  the  writer  did  not  know  that  an  entry  was  not  necessary 
in  any  case  in  Pennsylvania^  in  order  to  enable  the  perscm  who  had 
title  to  recover  the  possession  of  lands.  It  seems  not  to  have  been 
conridered  that  the  possession^  and  the  riglU,  m  all  cases  descended 
m*  accrued  together^  unless  there  was  an  cuiverse  possession  at  the 
time  the  title  vested:  and  if  adverse  possession  was  taken  afterwards, 
the  twenty *one  years  began  to  run  from  the  commencement  ojf 
adverse  possession:  The  next  clause  is  nK>re  easily  understood: 
*^  nor  shall  any  person  whatever  have  or  maintain  any  writ  of 
right,  or  any  real  or  possessory  vmt  or  action,  for  any  manor, 
bmds,  tenements  or  hereditaments,  of  the  seisin  and  possession  of 
him,  her  or  themselves,  his,  her  or  their  ancestor  or  predecessors, 
nor  declare  or  allege  any  other  seisin  or  possession  of^  him,  her  or 
themselves,  his,  her  or  their  ancestors  or  predecessors,  than 
within  twenty-one  years  next  before  such  writ,  action  or  suit,  so 
hereafter  to  be  sued,  commenced  or  brought.  But  though  it  is 
eadly  understood,  it  is  not  because  in  the  construction  of  it,  any 
attention  was  paid  to  grammar,  or  any  care  shewn  to  avoid  umie* 
cessarVf  and  in  that  place*  unmeaninjK  words: — but  it  shews  clearly 
enough,  that  this  statute  does  not  eflect  a  roan  who  is  in  poseessipD, 
I  repeat,  until  some  person  actually  enters  on  him,  enters  an 
adverse  claim. 
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The  iburfh  sectioii,  containing  the  savkig  (6r  infants,  married 
women,  &c  has  the  same  inaccuracy  as  the  first  clause  of  the 
second  section  above  mentioned,  and  ^¥ould  seem  to  make  the 
4atute  run  against  infants,  married  women,  &c.  although  they 
Were  themselves  in  possession.  The  truth  is  the  statute  was  made 
to  bar  those  out  of  possession,  and  who  continued  out  of  possession, 
and  did  not  bring  suit  within  the  time  prescribed  for  each.  The 
law  does  not  refer  or  apply  to  those  in  possession,  except  to  pro- 
tect them  after  certain  prescribed  period  The  second,  third  and 
fourth  sections  all  suppose  persons  to  be  out  of  possession,  and  limit 
the  periods  within  wMch  they  must  bring  suits,  according  to  the  age 
and  situation  of  each:  while  in  possession  it  has  no  applica;tion. 
Mrs.  Carlisle  then  was  in  possession  at  the  lime  this  land  descended 
to  her — ^in  possession  when  she  married,  and  until  1773,  when 
SiiUer^s  adverse  title  and  possession  commenced — and  the  true 
construction  of  the  act  gives  her  the  same  time  where  adverse 
possession  is  taken  of  her  lands  while  she  is  covert,  as  it  would 
nave  given  of  her,  if  there  had  been  adverse  possession,  and  th^ 
lands  had  descended  to  her  when  she  was  covert 

Judgment  for  plaintiif  in  error. 


WILLIAMSON  against  MITCHELL. 

I!f    ERROR. 

Upon  an  appeal  from  the  judgment  cf  a  justice  of  the  peace  by  the  plaintiff^ 
the  bail  entered  into  a  recognizance,  which  was  taken  by  the  justice  in 
these  words,  **  J.  W.  bound  in  a  sum  to  cover  all  costs,"  which  was 
held  to  be  void;  and  upon  which  there  could  be  no  recovery  on  a  scire 
facias  against  the  bau. 

Thb  writ  of  error  in  this  case  was  to  the  common  pleas  of  Mer- 
cer county. 

A  judgment  was  rendered  in  a  suit  brought  before  a  justice 
of  the  peace  by  Robert  Lyon  against  John  MtchdU  from  wjiich 
the  plaintiff  appealed,  and  John  Williamson  the  defendant 
in  file  cour^  below,  and  plaintiff  in  error  in  this  suit,  was  his 
security,  whose  recognizance  was  taken  by  the  justice  in  these 
words---<VoAn  WilUamacn  bound  in  a  sum  certain  to  cover  all  co&% 
that  plaintiff  will  prosecute  this  appeal  with  effect"  This  suit 
was  a  sckre  faciae  upon  that  recognizance,  in  which  John  MtcheU 
was  plaintiff,  and  John  WHUamson  defendant.  The  fcdlowing  is  a 
copy  of  the  writ  which  issued. 

MeRCBB  CoUBTTt,  8CT.  ' 

The  Cammmwealih  of  Pennsylvania  to  the  Sheriff  cf  Mercer  county^ 

Greeting: 
We  conunand  you,  that  you  summon  John  Williamson^  bail  of 
RAeri  Lyon,  to  be  and  appear  before  our  judges  at  Mercer,  at  our 
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couDty  court  of  common  pleas,  there  so  be  held  for  said  county,  on 
the  tlurd  Monday  of  November  next,  to  shew  cause  why  he  should 
not  pay  the  costs'taxed,  in  the  case  wherein  Robert  Lyon^  by  Joseph 
Injon^  was  plaintiff,  and  John  Mitchdl  was  defendatit,  and  have  you 
then,  there,  this  writ.  Witness  the  Hon.  Henry  Shippen,  president 
of  our  said  court,  at  Mercer  the  26th  of  August,  1826. 

WM.  S.  RANKIN,  Proth'y. 

The  defendant  plead — nul  tiel  record  and  nil  debei — ^Replication — 
habelur  tale  recordum.    Issue. 

The  plaintiff  offered  in  evidence  a  transcript  of  an  appeal  from 
the  judgment  of  Alexander  Dumars^  Esq.  in  a  suit  wherein  Robert 
Lyon  was  plaintiff,  and  John  Mitchell  was  defendant,  dated  the  1st 
December,  1823,  on  which  transcript  were  the  following  words, 
**  Deceipber  1st,  1823,  an  appeal  applied  for  by  Joseph  Lyon — John 
Williamson  bound  in  a  sum  to  cover  all  costs,  that  plaintiff  will 
prosecute  this  appeal  with  effect,"  which  evidence  was  objected 
to  by  the  defendant,  and  the  court  overruled  the  objections,  and 
sealed  a  bill  of  exceptions. 

The  court  was  requested  by  the  plaintiff^s  counsel,  to  charge  the 
jury,  that  the  recognizance  upon  which  the  writ  issued  was  void, 
in  consequence  of  its  non-compliance  with  the  act  of  Assembly,  and 
that,  therefore,  there  could  be  no  recovery  in  this  suit:  which  the 
court  refused  to  do,  but  instructed  the  jury  that  the  recognizance 
was  valid,  and  the  plaintiff  had  a  right  to  recover. 

Three  errors  were  assigned  in  this  court. 

Ist  The  court  erred  in  admitting  the  transcript  m  evidence. 

2d.  They  erred  in  their  chaise  to  the  jury. 

3d.  That  there  is  no  cause  of  action  stated  in  the  scire  facias, 

Bredin  and  Banks  for  plaintiff  in  error. 

The  transcript  of  the  justice,  although  filed  in  the  prothonotary's 
office,  is  not  evidence.  A  justice  has  no  seal  by  which  his  acts  are 
authenticated;  and  his  certificate  that  the  transcript  is  truly  copied 
from  his  docket,  is  not  entitled  to  greater  weight  than  the  certifi- 
cate of  any  other  person  not  on  oath  to  a  fact  within  his  know- 
ledge. The  evidence  was  nothing  more  than  the  allegation  of  the 
justice,  that  a  recognizance  had  been  entered  into  by  Williamson 
before  him. — CFDonnd  v.  Sfeyfcr/,  13  Serg.  *  Rawle,  54. 

The  5th  section  of  the  act  of  1810,  Purd.Dig.452,  provides  the. 
form  in  which  the  recognizance  shall  be  taken,  so  far  as  respects 
the  amditbn;  but  the  recognizance  upon  which  this  suit  is  brought, 
does  not  contain  an  obligation  certain  in  amount,  nor  does  it  con- 
tain the  conditions  reqmred  by  the  act,  even  substantially,  which  it 
ought  to  do  in  CMrder  to  its  validity.  CommomoeaUh  v.  Emery,  2  Bin. 
431.  Langs  v.  GaJbreath,  1  Serg.  Sp  Rawie,  491.  Bdton  v.  Robinson, 
13  Serg.  4-  Rawle,  193.     King.  v.  Culversen,  10  Serg.  ^  Rawle,  325. 
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dd  The  writ  of  scire  facias  does  not  coDtain  an  allegation  or 
charge  that  the  defendant  ever  entered  into  a  recognizance,  or 
that  such  a  reo^nizance  exists: — the  plea  of  nul  tiel  record  would 
be  inapplicable  to  it,  for  it  recites  no  record,  there  could  therefore, 
be  no  recovery  upon  it  Witherow  v.  The  CommonweaUh^  10  Serg. 
4-  Rawky  231. 

Mxyre  and  Foster  for  defendants  in  error. 

There  is  no  necessity,  in  order  to  the  validity  of  a  recognizance 
taken  by  a  Justice  of  the  peace,  that  it  should  be  drawn  out  at 
length  up<m  his  record;  a  short  menwrandum  from  which  it  may 
be  drawn  out  if  necessary,  is  a  substantial  compliance  with  the  act. 
But  it  was  too  late  up<m  the  trial  of  the  cause,  to  take  advantage 
of  the  defect,  if  <Hie  existed 

Tie  rule  on  this  subject  is  correctly  laid  down  in  Means  v.  TrouU 
16  Serg.  4-  iZotofe,  S49. 

Pbr  Curiam. — ^It  is  impooEble  to  support  this  juc^ment  A  recog- 
nizance is  an  obl^ation  of  record,  with  condition  to  pay  mcMiey,  or 
do  some  particular  act;  and  it  is  in  most  respects  like  any  other 
bond,  the  chief  difierence  consisting  in  this,  tl^t  a  bond  is  the  crea- 
tion of  a  fresh  debt,  and  a  recognizance  the  acknowledgment  of  a 
ibrmer  one.  Here  the  justice  has  certified  that  the  bail  was  '*  bound 
in  a  sum  sufficient  to  cover  all  costs."  What  was  that  sum?  It  was 
impossible  fi)r  the  appellee  to  know  what  to  demand.  Even  the  act 
of  assembly  under  which  the  proceedings  were,  requires  the  bail 
to  be  taken  in  a  sum;  and  it  is  not  sufficient  for  the  justice  to  state 
the  fact  generally  in  the  words  of  the  act,  without  shewing  in  the 
recognizance  what  the  sum  was. 

In  an  in<fictment  it  is  not  enough  to  pursue  the  very  words 
of  a  statute  which  has  created  the  offence,  it  beii^  necessary  to 
all^e  the  special  fact  in  which  the  offence  consists.  (2  Hamk.  354.) 
Here  the  feet  by  which  only  an  obligation  could  be  incurred,  the 
acknowledgment  of  indebtedness  in  a  sum  certain — ^is  not  alleged. 
The  recognizance  is  therefore  void;  and  even  if  it  were  vahd  as  a 
8t^>ulation,  still  an  action  of  assumpsit^  and  not  o(  scire  facias^  would 
be  the  reme^.  But  the  scire  facias  is  even  more  defective  than 
the  recogmzance.  It  neither  recites  the  recc^nizance,  nor  alleges 
any  fact  to  entitle  the  plaintiff  to  execution ;  but  resembles  a  rule 
to  shew  c^use  mcNre  than  any  thii^  else.  Its  defects  are  not  cured 
by  the  verdict,  because  it  sets  forth  nothing,  dther  in  substance  or 
in  form,  which  resembles  a  cause  of  action,  and  being  in  the  place 
of  a  declaration,  it  is  incurably  vicious.  It  mortifies  one's  profes- 
sional pride  to  find  such  a  writ  among  our  records,  for  which  the 
aU^ed  incompetency  of  the  prothonotary  is  no  apology,  it  being 
the  btHonesg  of  the  attorney  to  see  to  the  form  of  the  process.  Such 
looseness  is  discreditable  to  the  practice  of  our  courts,  and  we  arc 
therefore,  compelled  to  speak  of  it  with  marked  disapprobation. 

Judgment  reversed. 

Huston,  J.  and  Smith,  J.  dissented.  ^         i 
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u^M  HARVEY  against  BOIES. 

Woi^  which  impute  an  offence  agiunst  morality,  are  not  actionable,  unless 
the  offence  be  indictable  or  induce  some  leg^  disability. 

Therefore  to  say  "J.  H.  swore  a  lie  before  the  sessions,  and  I  can  prove 
it  by  twenty  witnesses,"  is  not  actionable. 

This  record  was  returned  with  a  writ  of  error  which  issued  to 
the  Court  of  Common  Pleas  of  Beaver  county,  where  it  was  an 
action  of  slander  brought  by  John  Harvey  the  plaintiff  in  error, 
against  J<Jm  Boies  the  defendant  in  error,  for  speaking  the  follow- 
ing words — "  John  Harvey  swore  a  lie  before  the  sessions,  and  I 
can  prove  it  by  twenty  people:" — ^which  the  court  below  (Shaler 
President)  chaxged  the  jury  were  not  actionable,  and  the  plaintiff 
therefore  could  not  recover — to  which  opinion  the  plaintiff  excepted, 
and  the  same  was  assigned  for  error  in  this  court* 

Fetterman  for  the  plaintiff  in  error. 

Christianity  is  a  part  of  the  law,  and  ecclesiastical  tribunals  are 
essential  to  its  propogation  and  existence,  and  hence  the  necessity 
of  recognizing  as  judicial,  those  tribunab  which  have  been  erect^ 
among  all  denominations  for  the  administration  of  those  laws, 
which  although  pecuUar  to  the  respective  subjects  of  them,  are 
nevertheless  binding  and  obligatory.  To  deprive  them  of  their 
liabitual  mode  of  inquiring  after  truth,  b  to  deprive  them  of  the 
power  of  administering  their  laws,  and  punishing  in  their  own  way, 
offenders.  The  offence  of  false  swearing,  before  the  tribunal  of  an 
ecclesiastical  body,  is  in  point  of  morality  as  great  as  perjury 
before  a  temporal  court;  and  every  reason  which  prompts  the 
punishment  of  the  offender  in  one  case,  is  equally  applicable  to  the 
oth^r. 

In  the  course  of  his  argument,  Mr.  Fetterman  cited  2dD(xu's  Con- 
necticut Rep.  3.  {Commomcealth  v.  Updegraff.)  MMillin  v.  Birchj  I 
Bin.  186.  1  Croke,  135.  185.  Eckert  v.  Wilson.  10  Serg.  Sf  Ramie, 
47,  Guardians  of  the  Poor  v.  Green.  5  Bin.  555.  Hctwk.  Pleas  of  the 
Crown,  430,  book  ]^,  chap.  3. 

H.  M.  Watts  for  defendant  in  error. 

Actionable  words  must  contain  in  themselves  an  express  imputa- 
tion of  an  offence  which  would  be  indictable,  and  which  might  sub- 
ject the  party  to  infamous  punishment.    Onslow  v.  Horn,  3  Wilsofh 
.      186.  MCurg  V.  Ross.  5  Bin.  218.   Shaeffer  v.  ICmizer,    1  Bin.  552. 
Brooker  v.  Coffin,  5  Johns.  Rep.  191. 

The  office  of  the  inuendo  is  to  elucidate,  and  not  to  enlarge  tlie 
meaning  or  common  import  of  the  words  spoken:  Do  the  words  as 
spoken  and  laid  in  the  declaration,  charge  Boies  with  an  offence  for 
which  if  true  he  niight  be  indicted,  and  if  convicted,  punished^  Per- 


Digitized  by 


Google 


SqH.  T.  1889.]  OF  PENNSYLVANIA.  13 


*t 


(Harvey  v,  Boies.)  ** 

jury  is  false  swearing  when  a  lawful  oath  is  administered  bj  a 
judicial  tribunal  having  power  to  administer  an  oath.  The  sessions 
of  the  church  is  not  an  ecclesiastical  court;  and  if  it  was,  it  is  not 
recognized  by  our  constitution  and  laws  as  a  judicial  tribunal,  or  as 
competent  to  administer  an  oath:  to  say  therefore  of  a  man,  that  he 
swore  falsely  before  the  sessions  of  the  church,  does  not  import  a 
charge  of  perjury,  for  which  if  true,  the  person  charged  m^t  be 
indicted  and  convicted;  and  this  is  the  true  criterion  by  which  words 
which  are  actionable,  and  those  which  are  not,  may  be  judged  of. 
fVard  V  Clark.  2  Johns.  Rep.  10.  Skinner  v.  Trobe,  Cro.  Jas.  190. 
Page  V.  KroUf  Cro.  Jas.  436.    Shaker  v.  Kintzer.  1  Bin.  542. 

The  opinion  of  the  court  was  delivered  by 

Gibson,  G  J. — K there  is  any  rule  established  by  universal  assent,  it 
is  that  words  which  impute  an  ofience  against  morality,  are  n<yt 
actionable  unless  the  offence  be  indictable,  or  induce  some  l^al  disa- 
bility. No  one  will  pretend  that  perjury  can  be  assigned  in  an  extra- 
judicial oath;  and  to  assert  that  every  oath  is  judicial  in  the  technical 
sense  of  the  word,  which  it  may  be  lawful  and  proper  to  administer, 
would  ascribe  to  tribunals  merely  spiritual,  the  ordinary  attributes 
of  temporal  authority:  a  connexion  which  no  friend  to  the  purity 
of  religion  would  wish  to  see  established.  From  time  immemorial 
Chsistians  of  every  denomination  have  doubtless  had  their  ecclesias- 
tical courts;  and  to  these  is  allowed  full  and  free  power  to  adjudi- 
cate on  matters  submitted  to  them.  But  when  the  civil  magistrate 
is  called  in  to  punish  for  a  disregard  of  the  sanctions  which  they 
impose,  it  becomes  a  Question,  whether  he  can  interpose,  without 
perverting  his  power  nrom  its  legitimate  objects.  Christianity  has 
been  indefinitely  said  to  be  a  part  of  the  law  of  the  land.  The  law 
undoubtedly  avails  itself  of  the  obligations  of  Christianity  as  instru- 
ments to  accomplish  the  purposes  of  justice.  But  judicial  oaths  are 
not  founded  exclusively  on  the  belief  of  the  Christian's  revelation,  a 
Jew  or  a  Gentoo  being  allowed  to  swear  in  th<B  form  prescribed  by  his 
fiuth.  Christianity  is  indeed  recognized  as  the  predominant  religion 
of  the  country,  and  for  that  reason,  are  not  only  its  institutions,  but 
the  feelings  of  its  professors,  guarded  against  insult  from  reviling 
or  scoffing  at  its  doctrines:  so  lar  it  is  the  subject  of  special  favour. 
But  further  the  law  does  not  protect  it  Happily  it  neither  needs  nor 
endures  the  patronage  of  temporal  authority,  from  contact  with 
which,  it  is  proved  by  all  experience,  to  contract  defilement.  But 
perjury  is  punishable  in  the  temporal  courts,  not  for  its  moral  guilt, 
but  its  consequences  to  the  public  at  large,  in  obstructing  the  admi- 
nistration of  distributive  justice.  Its  consequences  however,  do  not 
affect  the  public  at  large,  where  it  has  been  committed  in  an  eccle- 
.siastical  court,  inasmuch  as  they  consist  in  the  obstruction  of  disci- 
pline among  the  members  of  the  particular  sect;  and  to  punish  it  as 
an  ofience  against  the  public,  would  be  to  treat  it  as  what  it  clearly 
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it  not,  and  to  enforce  by  the  civil  arm,  the  laws  of  a  religious  society; 
an  object  foreign  to  the  aim  of  temporal  government  If,  then,  false 
swearing  in  a  spiritual  matter,  be  not  in  reasoiv  as  it  certainly  is 
not  in  point  of  authority,  an  indictable  perjury,  what  show  of  ai^u- 
ment  is  there  in  favour  of  the  position  that  words  which  impute  it 
are  actionable? 

According  to  the  principles  of  the  action  as  now  universally 
understood,  it  is  not  the  infamy  of  the  charge  which  constitutes  the 
injury,  but  the  danger  created  by  it  of  sustaining  a  criminal  prosecu- 
tion or  incurring  a  legal  disability.  This  distinction  is  a  guide  which 
leads  through  every  intricacy  of  circumstances,  to  at  least,  certainty 
of  conclusion.  It  is  of  littie  account  that  the  infamy  is  in  fact  the 
substantial  injury.  To  have  any  law  at  all  in  the  world,  it  is  neces- 
sary that  the  consequences  of  human  aetions  be  determined  befiM^- 
hand  by  fixed  prinaples,  and  not  subeequentiy  by  the  arbitrary  dis- 
creticm  of  the  magistrate:  and  the  law  g[  slander  as  it  is  already 
established,  is,  if  not  as  consistent  with  what  may  be  thought  natural 
justice,  certainly  more  convenient  in  practice  than  the  anomalous 
mass  that  would  be  produced  by  deciding  every  case  on  its  circum- 
stances, according  to  the  dictates  of  reason  or  of  passion*  In  any 
event  we  are  not  at  liberty  to  declare  the  law  otherwise  than  as  we 
find  it;  and  according  to  the  authorities,  with  a  single  exception, 
the  words  laid  and  proved  are  not  actionable. 

Judgment  affirmed. 


PUMROY  against  LEWIS. 

IM    ERROR* 

The  prothonoUry  of  the  Court  of  Common  Pleas,  has  no  power  to  admi- 
nister the  oath  required  to  obtain  a  writ  of  error. 

Error  to  the  Common  Pleas  of  Erie  county. 

Babbit  moved  to  quash  the  writ  of  error  m  this  case,  because  the 
affidavit  was  sworn  to  before  the  prothonotary  of  the  Gnnmon 
Pleas,  who,  he  insisted,  has  no  power  to  administer  an  oath  except 
in  q;>ecial  cases,  when  he  derives  the  power  from  positive  enact- 
ment 

Pearson  and  Barrett,  contra^  argued  that  under  the  former  ccmti- 
tution  of  the  Common  Pleas,  the  prothonotary,  being  one  of  the 
judges,  had  a  general  power  to  administer  oaths,  which  he  still 
retains  by  virtue  of  the  twelfth  section  of  the  act  of  the  18th  April, 
1791,  Pimf.  401. 

Per  Curiam. — Formerly  tliis  officer  had  a  general  power  to  ad- 
minister judicial  oaths  by  virtue  of  hb  office,  not  of  prothonotary, 
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but  of  judge;  but  when  the  tym  offices  came  to  be  separated^  the 
powers  incidental  to  them  were  also  separated,  reddendo  singula 
singvliSf  except  so  far  as  the  contrary  was  specially  provided.  But 
the  judicial  powers  retained  by  protbonotanes  under  the  provisions 
of  the  act  of  1791  extend  no  further  than  to  rigning  judgments, 
writs  and  process;  and  to  taking  baiL  Had  the  general  power  to 
administer  oaths  been  supposed  to  be  retained  of  course,  it  would 
scarce  have  been  thought  necessary  to  give  a  power  specially 
limited  to  the  business  of  the  office.  But  a  prothonotary  of  tfa^ 
Common  Pleas  has  nothing  to  do  with  expediting  the  writs  of  the 
Supreme  Court;  consequently  the  affidavit  to  ground  a  writ  of  error 
must  be  sworn  to  before  the  prothonotary  of  ttie  Supreme  Court,  or 
some  officer  who  has  a  general  power  to  administer  oaths. 

Writ  quashed. 


ROBERT  T.  KING  against  WILLIAM  KING  and  STEPHEN 
•      MUNGER,  Administrators  of  EARL  KING. 

A  Justice  of  the  Peace,  being  a  judicial  officer^  must  have  his  court  or 
place  of  administering  justice:  and  in  order  to  the  validity  of  an  amica- 
ble judgment  upon  hit  docket^  the  party  confessing  the  same  must  be 
before  him  and  at  his  office* 

The  plaintiFin  error,  who  was  also  the  plaintiff  below,  sued  out 
this  wnt  of  error  to  the  Common  Pleas  of  Erie  county,  to  remove 
the  record  of  a  suit  which  origmated  upon  a  writ  of  scire  facias  to 
revive  a  judgment  against  Earl  KSngi  obtedned  and  entered  under 
the  following  circumstances. 

An  unsettled  account  existed  between  the  plaintiff  and  defendant, 
and  they,  vriihout  any  other  authority  than  their  own  consent, 
called  together  three  of  their  neighbours,  to  whom  they  agreed  to 
refer  their  respective  claims.  After  the  parties  had  exhibited  their 
accounts,  on  the  one  side  and  the  other;  in  consequence  of  their 
conduct,  one  of  the  arbitrators  pri^osed  to  separate,  and  alleged  that 
the  parties  could  set^e  amicably  themselves.  The  parties  then  sat 
down  and  examined  the  accounts  of  each  other,  items  on  each  side 
were  agreed  and  objected  to;  it  finally  resulted  in  an  agreement, 
that  th^e  s^hould  be  a  report  of  the  arbitrators  for  $500  in  favour  of 
Rdbert  T.  Kngf  against  lus  father  Earl  Kmg^  $50  of  which  was  to 
be  psdd  in  hand,  and  Ikxrl  Sing  was  to  give  a  judgment  upon  the 
doclcet  of  John  MCord,  Esquire,  a  justice  of  the  peace,  wno  was 
also  one  of  the  three  arbitrators  present,  for  $450  with  stay  of  exe- 
cution till  the  death  of  the  defendant  Earl  King.  This  arrangement 
took  place  at  the  house  of  Earl  King,  where  John  MCord,  &quire. 
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the  justice  made  a  note  in  writing  of  the  amount  agreed  upon  to 
be  entered  as  a  judgment  upon  his  docket,  and  shewed  it  to  the 
defendant,  who  was  satisfied.  The  justice  then  returned  home, 
and  entered  the  judgment  upon  his  docket,  as  agreed  upon  by  the 
parties.  A  few  days  afterwards,  Earl  King  calleJ  upon  the  justice 
to  know  if  the  judgment  would  carry  interest,  and  upon  beins  told 
•  that  it  would,  he  was  dissatisfied  with  it — ^A  transcript  of  this  judg- 
ment was  entered  upon  the  records  of  the  Conunon  Pleas  of  the 
county  of  Erie,  was  burnt  with  the  court  house,  and  its  place  sup- 

flied  by  a  new  transcript,  entered  by  authority  of  the  act  of  assem- 
ly  for  that  purpose:  and  to  revive  which,  and  shew  cause  why 
execution  should  not  issue,  after  the  death  of  Ead  ISng^  this  scire 
facias  was  issued  to  February  Term,  1827.  The  defendant's  plea^ 
were  nul  tiel  record — ^that  the  judgm^it  was  obtained  by  firaud— and 
payment,  with  leave  to  give  the  special  matter  in  evidence. — ^The 
plaintiff  replied  non  solvit — and  no  fraud. 

By  a  suggestion  of  the  court,  the  defendants  withdrew  the  plea 
of  ntd  tiel  record;  the  '^  plaintiff's  counsel  agreeing  to  the  admission 
of  parol  evidence  on  the  plea  of  fraud." 

Much  evidence  was  given  on  one  side  and  the  other,  as  to  the 
mental  capacity  of  the  defendant,  Earl  King,  to  attend  to  his  own 
business,  at  the  time  he  agreed  to  the  amount  of  the  report  which 
the  arbitrators  should  make:  all  which  was  submitted  by  the  court 
to  the  jury  as  a  matter  of  fact. 

The  court  (Smppsiv  President,)  in  their  chaise  to  the  jury  on  the 
subject  of  the  alleged  fraud,  in  obtaining  the  jud^ent,  said,  "  that 
no  evidence  of,  or  security  for  a  debt  could  be  framed  or  taken^ 
which  would  preclude  an  inquiry  into  the  transaction  if  fraudulelit^ 
and  that  this  rule  applied  to  the  cause  now  trying;  for  if  the  jury 
believe  that  the  judgment  was  obtained  by  frauds  in  consequence 
of  the  mental  incapacity  of  the  defendant,  it  is  void.  That  a  con- 
fession of  judgment  of  this  kind,  before  a  justice  of  the  peace,  for 
so  large  a  sum  of  money,  is  dangerous;  for  the  only  place  aiid  man- 
ner in  which  a  judgment  entered  for  a  sum  above  a  hundred  dollars, 
before  a  justice  and  a  transcript  thereof  filed,  could  be  inquired  inta, 
would  be  on  a  scire  facias  to  revive;  when  the  question  might  be 
met — that  there  was  no  chance  of  relief  for  the  defendant,  unless 
the  plaintiff  is  imder  the  necessity  of  issuing  a  scire  facias,  and  theft 
the  question  might  be  met.  That  as  the  parties  did  not  appear 
before  the  justice  to  enter  the  judgment,  and  as  the  justice  merely 
took  the  admission  of  defendant,  as  to  the  amount  of  this  judgment, 
at  defendant's  house,  where  he  was  called  as  an  arbitrator,  and 
entered  it  in  his  docket  when  he  went  home,  in  such  a  manner  as 
to  carry  interest  from  the  date,  when  it  does  not  appear  so  intended 
by  Earl  King,  it  is  not  a  good,  binding  judgment  under  the  act  of 
assembly." 
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The  jury  rettiriied  the  following  verdict — ^'♦That  they  find  for 
defendsmts,  on  the  ground  of  the  judgment  being  void  and  illegal, 
and  not  on  the  plea  of  fi^d" 

In  this  court  the  following  errors  were  assigned : 
Ist  The  plea  of  fraud  was  impertinent  and  illegal 

2d.  The  court  erred  in  chaiging  the  lury^  that  the  merits  of  the 
jo(^gment  could  be  investigate  and  the  judgment  anmdled,  on 
tiie  CTound  of  fraud,  m  the  scire  facias  suit 

d£  The  court  enred  in  charging  the  jury,  that  the  judgment  was 
not  a  good  and  binding  one  under  the  act  of  assemblv. 

4th.  The  jury  havii^  found  that  the  judgment  before  the  justice 
was  not  obtained  by  firamd,  could  not  find  by  their  verdict  that  it 
^f9&  illegal  and  void. 

Sdden  fi>r  plainiiffin  errol*« 

The  only  question  to  be  decided  is,  whether  this  Judgment  is 
ill^al  oi^  not  Vkj  inference  to  the  14th  section  of  the  act  of 
1810,  [PutdoftCs  Digest^)  it  will  be  seen,  that  the  proceedings  in 
obtaining  this  judgment,  have  strictly  conformed  to  the  provisions 
of  that  act;  and  what  it  Was  that  induced  the  court  to  instruct  the 
jury  that  tMs  was  not  a  valid  and  binding  judgment,  is  difficult  to 
determine.  The  mterits  of  the  original  judgment  cannot  be  enquired 
into  on  a  plea  to  a  scire  facias: — the  cases  in  which  judgments 
have  been  ovediauled^  k  foi'somethinjg  occuri*ing  since  the  entry  of 
the  judgment  I  had  thought  that  the  adjudication  of  the  case  of 
Benton  v.  Burgot^  10  Serg.  ^  Rawte^  240,  was  decisive.  There  the 
plaintiff  replied  to  thtf  first  plea,  that  there  is  such  a  record,  and 
demurred  to  the  second^  viz:  that  it  was  obtained  by  fraud,  &c. 
The  court  crvenrtiled  the  demurrer^  but  this  court  on  a  writ  of  error 
said,  that  evidence  ef  firaud,  imposition,  mistake,  and  want  of  con- 
aderation,  is  bad  on  demurrer.  Md  tid  record  is  the  only  plea  of 
Which  the  defendant  can  avail  himself.  Also  the  case  of  Cardesa  v. 
ttsmeSf  5  Sei^.  ^  Ramle^  65,  in  Which  the  court  say  *Uhat  under  no 
circumstances  can  the  merits  df  the  original  judgment  be  inquired 
into  bv  the  defendant,  oa  a  sore  faciasy  so  as  to  enable  him  to  set 
up  a  defence  which  he  might  have  used  in  the  original  suit"  The 
court  may  open  the  judgment,  but  in  no  other  way  can  their 
equitable  power  be  interposed. 

The  objection  raised  by  the  court  below,  was  that  the  judgment 
was  not  entered  at  the  justice's  office;  he  took  a  note  of  it;  he 
diowed  it  to  EaH  King;  he  was  satisfied.  The  court  fiirther  say, 
it  was  not  entered  according  to  the  intent  of  the  parties;  we  have 
the  certificate  of  the  justice  that  it  was.  It  then  was  a  mistake  as 
to  interest;  that  mistake  will  not  invalidate  the  judgment 

Sill  for  defendant  in  error,  was  requested  by  the  court  to  confine 
his  remarks  to  the  third  error  assigned. 
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By  the  act  of  assembly  under  which  this  judgment  is  entered,  a 
limited  authority  is  given  to  justices  of  the  peace,  and  it  must  be 
strictly  pursued;  and  a  judgment  entered  by  authority  of  Uiat  act, 
and  not  in  conformity  with  its  provisions,  is  void.  AJberty  y.Daaeony 
1  Bin.  106.  Brenneman  v.  GreenewaU^  1  Serg^  ^  Rawle,  30.  The 
act  provides  that  the  parties  shall  voluntarily  appear  before  him 
for  the  purpose,  when  the  ju<%nent  is  to  be  entered  for  a  sum  ex- 
ceeding one  hundred  dollars; — in  this  case  the  parties  did  not  ap- 
pear  before  him  at  a  place  where  he  had  the  means  of  doing  those 
things  which  the  act  requires  of  him;  and  it  Would  be  unsafe  and 
injudicious,  to  render  valid  the  proceedings  of  a  justice,  which  had 
been  subjected  to  the  uncertainty  of  a  treacherous  memory.  So 
careful  has  the  legislature  been  to  guard  against  looseness  and  care- 
lesness,  in  the  administration  of  the  law,  that  it  has  been  provided 
that  a  justice  shall  not  keep  tus  stated  <^ce  in  a  tavern.  The  facts 
exhibit  the  danger  of  such  looseness,  as  has  been  practised  in  this 
case.  The  justice  either  forgot  or  mistook,  the  terms  upon  which 
the  judgment  was  agreed  to  by  Earl  Kmg;  for  it  was  not  his  inten- 
ti<Hi  that  the  judgment  should  carry  interest  during  his  life,  or  be 
satisfied  by  any  £ing  but  property  when  he  was  d^. 

A  misdirection  of  Sie  court  upon  matters  of  fact,  is  not  assignable 
for  error.  Rouvert  v.  Patten^  12  Serg.  SfRawkf  2&3.  Long  v^  Ram- 
sey^  1  Serg.  Sf  Rcnoley  72. 

Banks  on  the  same  side^  whom  the  court  declined  to  hear. 

Derrickson^  in  reply.^ 

On  the  fdaintiBPs  consenting  to  withdraw  the  plea  €i  nul 
tid  records  and  the  plea  of  fraud  being  entered/ it  was  not  in- 
tended by  either  parity,  of  contemplated  by  the  court,  that  the 
regularity  or  validity  of  the  judgment  as  entered  by  the  justice, 
should  be  inquired  into,  but  merely  the  eonsideration  of  that  judg- 
ment; as  it  was  alleged  that  the  plaintiff  had  taken  advantage 
of  the  defendant,  then  an  aged  man,  and  in  his  dotage:  which  fact, 
if  it  should  be  established  to  the  satisfaction  of  the  jury,  it  was 
agreed  under  the  plea  of  fraud,*  ^ould  authorize  them  in  finding 
for  the  defendants.  But  even  i^  fronv  the  pleadings,  it  should  be 
considered  that  it  was  intended  to  submit  the  regularity  of  the 
judgment  before  the  justice  to  the  jury,  for  them  to  pass  upon, 
their  privileges-  and  duties  were  infringed  upon  by  the  court,  when 
they  stated  to  the  jury  in  positive  terms,  that  the  judgment  was^ 
void  and  ill^al;  wluch  must  have  been  on  an  assumption  of  facts,  of 
which  the  court  was  not  competent  to  judge.  If  however,  the  court 
below  was  authorized  from  an  inspection  of  the  record,  in  saying 
that  the  judgment  wa»  void  and  illegal,  then  it  was  the  province 
of  this  court  to  examine  and  ascertain,  whether  there  was  any 
thing  to  justify  a  decision  of  the  kind.  The  principle  of  law  is 
established  and  undeniable,  that  the  court  and  the  junr  have  each 
their  respective  duties,  the  one  to  decide  questions  of  law,  and  the 
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/other  those  ef  fact:  but  here  it  was  a  difficult  matter  to  say,  whe- 
Jther  thk  had  been  adhered  to,  for  the  court  can  only  judge  from 
inspection,  and  not  from  parol  evidence,  wheliier  there  is  a  record. 
And  althoij^h  there  was  no  denial  of  the  record,  the  court  say  there 
was  none;  and  the  jury  after  finding  that  there  was  no  frauds 
assume  the  prero^tive  of  the  courtVt  power,  and  in  its  language, 
req)ond  that  the  judgment  was  void  and  illegal;  which,  if  the  fact 
was  so,  there  was  no  necessity  of  a  finding  by  the  jury  at  alL 

By  the  act  of  1810,  under  which  this  judgment  was  entered^ 
justices  of  the  peace  are  authcnized  to  enter  judgments  for  any 
amount,  ^hen  confessed  by  the  parties.  Here  k  does  not  appear 
that  the  parties  appeared  before  the  justice  at  his  office,  to  enter 
jthe  judgment,  but  that  which  was  all  material  to  the  rendering  ot 
one,  viz:  the  agreement  to  the  sum,  the  stay  of  execution,  the 
consent  of  the  defendant,  and  his  directions  to  the  justice,  then, 
imthin  his  district,  to  enter  the  judgment;  and  Ae  subsequent  and 
actual  entry  by  the  justice,  was  fully  complied  with:  and  any  evi- 
dence there  was,  that  the  judgment  was  not  to  be  paid  in  money, 
but  stock,  and  no  interesf  to  accrue  in  the  mean  tmie,  and  decla- 
rations of  the  defendant,  subsequent  to  the  entry  of  the  judgment, 
could  have  no  efiect'to  defeat  the  rights  of  the  plaintiff:  and  even 
if  the  facts  had  been  so,  it  w^is  making  the  justice  a  party  to  the 
fraudulent  transaction; — as  fraudulent  it  must  have  been  in  him, 
to  enter  a  judgment  ccMitrary  to  the  parties'  agreement;  and  would 
have  justified  die  jury  in  finding  jel  verdict  for  the  defendant  under 
jthe  plea  of  fraud. 

The  opinion  of  ttie  court  was  delivered  by 

Ckfisoir,  C  J.^^The  irregukurity  of  inquiring  into  the  validity  of 
the  original  judgment  in  the  trial  of  the  acirefacias^  vma  waive4by 
the  plaintiff,  who,  in  agreeing  to  the  admission  of  parol  evidence  of 
the  alleged  firaud^  consented  to  a  trial  on  the  merits;  and  as  the 
jury  have  negatived  the  fraud,  the  only  assignment  of  error  that 
can  be  urged,  is  that  which  relates  to  the  direction  with  respect 
to  the  objection  depending  upon  legal  grounds.  Evidence  having 
been  given  that  the  parties  being  at  the  house  of  a  third  person, 
and  befiNre  arbitrators,  of  whom  we  justice  was  one,  compromised 
their  dilute,  the  defendant  agreeing  to  confess  judgment  for  a 
sum  certain;  and  that  the  justice  having,  with  the  assent  of  the 
defendant,  made  a  memorandum  of  the  terms,  entered  it  on  his 
^docket  at  his  return  home;  the  court  instructed  the  jury  that  a 
judgment  thus  rendered,  is  illegal  and  invalid. 

A  court  is  defined  to  be  a  place  where  justice  is  judicially  admi- 
nistered; and  a  justice  of  the  peace,  being  a  judicial  officer,  must 
necessarily  have  his  court  or  place  of  administering  justice.  Tteit 
the  matter  has  been  so  regarded  by  the  legislature,  is  clear  from 
the  act  of  assembly  by  which  he  is  forbidden  to  keep  his  '<  stated 
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oSce^  in  a  tavern.  It  is  difficijdt  to  concieive  o[  the  office  of  a 
judge,  without  at  the  same  iinie,  asBociatinc  with  it  the  idea  of  a 
place  for  the  performance  of  j^  duties.  The  iudgment  was  how- 
ever actually  rendered  at  the  justice's  office.  But  were  the  parties 
before  him  there?  That  is  not  pretended:  but,  it  is  said,  the  ccmfos- 
sion  of  the  defendant  was  received  when  they  were  actually  before 
him.  That  brings  the  argument  back  to  the  p<nnt  from  which  it 
started,  the  receiving  of  the  confession  being  as  much  a  judicial  act 
as  the  recording  of  it  But  ^  is  said  the  justice  acted  upder  a  previous 
authority.  It  has  been  dfetermined,  however,  that  a  warrant  of 
attorney,  which  js  quite  as  operative  as  a  parol  authority,  is  altc^- 
ther  insufficient  The  act  of  aasembly  w^icb  gives  him  a  quali&d 
jurisdiction,  requires  the  parties  to  be  before  hirf^  and  the  abuises  that 
might  othenyise  be  practised,  are  suiQciently  obvious  to  require  him 
tobe  held  to  the  lette;r  of  his  authority.  In  ihe  instance  before  us,  the 
defendant  disputed  the  correctness  oS  the  entry  at  the  mom^it  it 
was  d^wn  to  him.  Had  he  been  present  when  it  w^  made,  there 
would  have  either  he^  op  cause  ^else  no  roopn  for  caviL 

The  judgment  below  is  therefore  to  b^  affinped;  but  Ae  efiect 
of  it  is  not  so  easily  determined.  The  verdict  has  not  disponed  of  the 
demand,  but  merdy  of  the  original  jud^mait  By  agreeing  to  put 
this  matter  in  issue  on  the  trial  of  the  scire  fados^  the  parties  have 
created  difficulties  which  perhaps  they  did  not  !an]ticip^,te•  If  the 
proper  judgment  on  the  verdict  he,  that  the  original  judgment  be 
reversed  or  vacated,  then  the  scire  fadca  is  in  subrtance  a  writ  of 
error  on  the  part  of  the  defendant  who  in  contemplation  of  law 
demands  nothing  by  the  writ;  and  in  giving  e£^ct  to  the  agreement 
of  the  parties,  lam  unable  to  see  how  we  can  escape  from  giving 
it  this  preposterous  effect,  I  am  not,  even  yet,  certain  that  we  ought 
not^  reverse  it  for  the  irregularity,  and  l^ve  the  defendant  to  s^t 
a  seconc)  time  from  the  proper  point,  whence  his  course  would  be  a 
plain  one.  A  transcript  entered  on  the  docket  of  the  common  pleas, 
is,  as  r^ards  real  estate,  virtually  a  judgment  of  that  court,  ifiran- 
nan  y.  KieUey^  8  Serg.  4*  Rawte^  479.)  consequently  it  may  be  set 
aside  on  motion,  with  or  without  an  issue,  where  it  h^  been  obtained 
surreptitiously;  or  it  may  be.  only  opened  to  let  the  party  into  a 
defence  when  he  has  missed  his  time  either  by  accident  or  mistake ; 
a  practice  extremely  beneficial  and  founded  on  the  chancery  powers 
which  our  courts  are  in  the  daily  habit  of  exercising.  The  matters 
however  which  constitute  the  defendant's  title  to  relief,  must  have 
existed  previous  to,  or  at  the  time  of  rendering  the  judgment.  If 
they  be  subsequent,  the  court  will  not  interfere  in  a  summary  way, 
further  than  to  stay  the  execution,  because  they  may  be  pleaded  to 
a  scire  facias^  which  if  it  be  necessary,  the  plaintiff  will  be  ordered 
to  bring.  A  neglect  of  this  distinction,  sometimes  produces  confusion 
andinomvenience,  and  at  all  times  evinces  sfovenliness  of  practice. 
Ilere  the  matter  complained  of,  existed  at  the  time  of  entering  die 
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iudgmoiit,  ccwfief uently  the  proper  course  was  aa  appJicatioii  to 


have  the  iudgmeiit  set  aepde;  but  as  the  d^feadaat  has  succeeded  by 
an  irregular  course,  adopM  it  would  seem  by  acreement,  he  is  ea- 
tiAed  mj  to  the  advantages  that  m^t  have  been  <rf>taiaed  in  a 
r^ular  way.  The  origin^  ju^lgment  i^l  there6>re  not  stand  m  the 
^aj  of  a  ir^  action^ 

Judgment  affirmed. 


]>ARRAI$  ogainH  WARiiOPO. 

19   BRROR. 

fn  a  case  which  origv^ated  before  a  justice  of  the  peaces  from  whose  judg- 
ment there  was  anjappeal  to  the  common  pleaiL  where  a  verdict  and 
judpient  was  rendered  for  a  sum  exceedine;  the  jurisdiction  of  the 
justice,  this  court  i^iffinued  the  judgment  upon  the  phuntiflTs  releaung  the 
excess. 

This  writ  of  error  was  issued  to  the  court  of  common  pleas  d 
Beaver  county,  upon  the  .retumx>f  which,  the  record  showed  the 
proceedii^  in  a  suit,  which  originated  beforp  a  wstice  of  the  peace, 
herein  James  Warhoch  was  plaintiff!  and  Hdberi  Darrah  was 
defendant  It  was  brou^t  to  recover  the  amount  of  a  ju^ment, 
which  the  defendant  Damdi^  had  had  against  one  Johnston^  and  upon 
which  he  received  the  monc^  fi^m  the  defendant  Johnson,  after  he 
had  transferred  it  to  the  plamtiff  in  this  suit,  James  Wamodu 

On  the  28th  July,  1627,  the  justice  rendered  judgment  for  the 
plaintiff  for  ei^ty-<three  dollars  and  sixty-two  and  a  half  cents 
debt,  and  sixte^i  dollars  and  thirty«fieven  and  a  half  cents  inte- 
rest, making  one  hundred  dollars:  mm  which  judgment  the  defend- 
ant appealed^  A  declaration  was  filed  contaming  two  counts,  the 
first  a  special  one,  and  the  second  lor  money  had  and  received.  Pleas 
non  assumpsit  infra  sex  omtof ,  and  payment  with  leave,  &c.  Repli- 
cation that  he  md  assume  within  six  years,  and  did  not  pay.    Issues. 

On  the  15th  January,  1828,  a  verdict  and  iu<%ment  were  ren- 
dered for  the  plaintiff  for  one  hundred  and  tourteen  doUars  and 
ninety-nine  cents. 

The  eiTor  assigned  in  this  court  was  that  the  cause  of  action  was 
not  within  the  jurisdiction  of  a  justice  of  the  peace,  the  recovery 
being  for  more  than  one  hundred  dollars,  and  interest  thereon. 

Fe//€rman  for  the  plaintiff  in  error. — ^Thelaw  is  well  established 
that  it  is  error  to  institute  a  suit  before  a  justice,  if  the  cause  of 
action  exceeds  his  Jurisdiction.  Hinds  v.  Willis^  13  Serg.  ^  Raulr, 
214.  More  v.  Wait,  1  Bin.  219.  Oicen  v.  Shelhamer,  3  Bin.  45. 
Laird  v.  MConachy,  3  Serg.  Sf^  Ravde,  290.    The  verdict  and  judp;- 
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ment  in  the  common  pleas,  were  rendered  for  <me  hundred  and 
fourteen  ddllars  and  ninefr-nine  cents,  within  six  months  of  the 
time  when  the  judgment  of  the  justice  was  entered:  by  which  it  is 
manifest  that  the  cause  of  action  when  the  suit  was  instituted,  ex- 
ceeded the  jurisdiction  of  the  justice. 

Forward  and  Mxjre  for  defendant  in  error. 

In  the  case  of  MEntire  v,  MElduJ^,  1  Serg.  ^  Raak,  19,  this  court 
decided,  that  if  the  judgment  of  a  justice,  be  for  a  sum  within  his 
jurisdiction,  and  on  an  appeal  to  the  common  pleas,  judgment  be 
given  for  a  sum  above  \a&  jurisdiction,  the  judgment  of  that  court 
shall  not  be  arrested,  unless  it  appear,  that  the  cause  of  actiop  was 
different  See  also  JIf  Atnfey  v.  MCaOay  5  Bin.  600. 

The  jury  had  it  in  their  power,  and  might  have  given  something 
to  the  plaintiff,  as  damages  to  compensate  nim  for  vexation,  and  to 
cover  the  expenses  of  the  appeal 

Fetterman  in  reply. — ^In  the  case  o(  Kingston  v.  Zee,  (not  reported) 
this  court  reversed  the  judgment,  because  the  damages  laid  in  the 
declaraticm  exceeded  the  jurisdiction  of  the  justice,  before  whpm 
the  suit  originated. 

This  was  an  action  of  assumpsit,  and  there  could  have  been  no 
damages  allowed  beyond  the  interest  of  the  claim. 

Pbr  Curiam. — -The  case  is  with  the  plaintiff,  both  on  principle  and 
authority.  As  regards  the  cause  oi  action,  the  proceedings,  on 
appeal  are  not  de  novo;  and  the  plaintiff  can  recover  no  more  than 
he  might  have  recovered  before  the  justice.  A  judgment  for  more 
would  be  decisive  either  that  the  action  was  improperly  commenced 
or  improperly  prosecuted.  A  plaintiff  may  undoubtedly  remit  a  part 
of  his  demand,  to  bring  the  residue  within  the  jurisdiction  of  a  jus- 
tice; but,  having  done  so,  he  must  proceed  consistently,  and  cannot 
set/ip  on  the  appeal  the  part  that  he  had  j)reviously  abandoned. 
So  that  when  the  judgment  on  the  appeal  is  for  a  greater  sum 
than  could  have  been  recovered  before  the  justice,  it  involves  the 
plaintiff  in  the  dilemma  either  of  having  sued  for  too  much  origi- 
nally, or  of  having  recovered  what  he  had  previously  released.  But 
as  he  mkht  have  released  the  excess  below,  and  as  there  is  an  in- 
creasing liberality  in  courts  of  error,  we  think  it  reasonable  to 
aflbrd  him  an  opportunity  to  do  so  here. 

The  plaintiff  instantly  released  the  excess  at  the  bar,  and  the 
judgment  was  affirmed. 
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JOHNSTON  against  PERKINS. 

IN   ERROR« 

A.  btings  an  action  bf  assumpsit  before  a  justice  of  the  peace  against  B.  and 
recovers  a  judgment  for  a  certain  s^nm,  fi'om  which  B;  appeals:  the  cause 
being  afterwards  tried  in  the  corottaon  pleas^  a  verdict  and  judgment  was 
rendered  in  favour  of  A.  for  the  same  sum^  Held  that  A.  was  entitled  to 
recover  his  Costs  since  the  appeal* 

This  record  was  returned  nfoa  a  writ  of  eri^r  to  Crawford 
county. 

James  W,  Perkins  brought'^  suit  before  a  justice  of  the  peace 
against  James  Johnson^  and  recovered  a  judgment  oa  the  27th 
IVfarch,  1824,  for  fifteeti  doUars;  from  which  Johnston  appealed. 
The  cause  was  afterwards  tried  in  the  common  pleas,  and  on  the 
15th  November,  1825,  a  verdict  was  rendered  for  the  pledntiff  for 
fifteen  dollars.  A  motion  was  then  made  that  judgment  should  be 
entered  without  costs;  which  the  court  on  argument  dismissed,  and 
entered  judgment  generally  for  costs^ — ^This  was  assigned  for  error 
in  this  court 

Selden  for  plaintiff  in  erron 

The  defendant  obtained  a  more  favourable  judgment  than  that 
of  the  justice,  because  if  the  interest  to  which  the  plaintiff  would 
be  entitled  was  added,  the  sum  would  be  greater  than  fifteen  dollars. 

Derrickson  for  defendant  in  error,  was  stopped  by  the  court 

Per  CuRiAM.'^We  cannot  say  that  any  pcurt  of  the  judgment  was 
made  up  of  interest  since  the  appeali  or  that  the  appellant  suc- 
ceeded to  the  amount  of  a  farUung.  The  interest  being  a  small 
matter,  the  plaintiff  may  have  abandoned  it:  and  although  a  con- 
trary presumption  might  be  made  to  support  a  judgment,  it  cannot 
to  reverse  one.  The  judgment  for  costs  is  not  onl^  possibly^  but 
probably  right;  and  we  are  not  to  reverse  on  suspicion  of  error. 

Judgment  affirmed. 
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ELUCnY  for  the  use  of  STANARD  agaii^i  CALLAN. 

If  one  who  is  about  to  receive  the  astigiiinent  of  a  smgle  bill,  calls  upoi^ 
the  payor  to  know  whether  he  will  pay  the  money,  and  is  informed  by 
him  that  he  will ;  he  camiot  afterwards  set  up  any  defence  agamst  the 
payment  of  the  money  to  the  assignee/  which  existed  previous  to  such 
declaratioa) 

Writ  of  error  to  tbe  court  of  coranion  pleas  of  Incfiana  county: 
the  plaintiffin  error  was  ttie  plaintiff  below.  On  the  8(h  July,  1822, 
the  defendant  James  Ckdla$h  appeared  in!  person  and  confessed  judg- 
ment to  the  plaintiff  James  EUiotty  Coir  the  use  of  Daniel  Stanard^ 
for  the  sum  of  three'  hundred  and  thirty-six  dSollarb  and  tibirtv- 
seven  cents.— On  the  26th  September,  1826,  tbe  defendmit  w- 
tained  a  rule  to  shew  cause  why  the  judgment  should  not  be 
opened  and  he  let  into  a  defence:  which  cm  the  17th  March,  1^37, 
was  made  absolute.^  Upon  the  trial  of  ^e  cause,  the  plaintilBTgave 
in  evidence  the  angle  mil  upon  which  the  suit  was  founded,  for 
thrbe  hundred  didhu^y  dated  6th  March,  1820,  payable  1st  July, 
1822,  with  interest  froin  the  1st  July^  1821,  together  with  the  trans- 
fer thereof  toDome^  Stanard.  It  was  admitted,  fliat  the  consideration 
of  the  said  single  bill  was  a  conveyance  of  two  out  lotein  the  borough 
of  Indiana,  Nos.  1  and  2<  by  Jcanes  Elliott  and  wife,  to  James  CallSn, 

Tlie  defendant  then  gave  h>  evidence  a  deed  from  James  EUiott 
and  wife  to  James  CoUoft,  dated  6th  March,  1820,  for  out  lots  Nos. 
1  and  2:  and  also  the  exemplification  of  a  morteage  from  James 
Elliott  and  vnfeioJoseph  Bramns^ony  eilecutor  iA  frilliam  SmUh^  de- 
ceased, dated  22d  November,  1819,  and  recorded  the  15th  May, 
1820,  within  six  months  from  its  date.  U  also  appeared  that  this 
mortgage  was  given  to  secure  theipayment  of  a  MMid  which  bore 
even  date  therewith,  conditioned  for  the  payment  of  two  hundred 
and  forty  two  dollars  and  fifbr-one  cents,  to  the  said  Joseph  Brounson^ 
by  the  ^dd  James  Elliott  and  Joshua  MarUny  who  was  nis  sectirity. 

On  the  19th  February,  1822,  James  Callan  and  wife  conveyed  the 
said  two  lots  to  Joshua  Mxrlin;  and  Joshua  Marlin  and  wife,  by 
deed  dated  the  29th  of  Jamzary,  1823,  conveyecf  the  same  to 
TTumuLS  Sharp. 

fVilliam  Banks^  Esquire,  was  then  csdlect  as  a  witnesd^  and  testified 
that  the  bond  oi  James  Elliott  and  Joshua  Martin  had  been  sent  to 
him  for  collection;  that  it  was  the  same  money  for  which  the  mcHt- 
^ge  had  been  given;  that  Elliott  was  insolvent,  and  he  applied  to 
Marlin  for  payment,  who  at  first  refused,  because  Brounson  had 
not  entered  up  the  mortgage,  as  he  allied  he  should  have  done; 
but  afterwards  he  paid  the  money,  and  Mr,  Banks^  by  virtue  of  a 
power  of  attorney,  entered  satisfaction  on  the  mai^in  of  the  record 
of  the  mortgage,  on  the  10th  of  August,  1827. 
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The  plaintiff  then  called  James  EUiotU  as  a  witness,  who  said, 
*^ Daniel  Stanard  was  an  attorney  of  this  court,  and  had  several 
claims  against  me  for  collection,  to  the  amount  of  three  or  four  hun- 
dred dolkrsb  I  told  him  I  had  a  single  bill  on  James  Callan,  I  would 
give  him  in  payment  if  he  would  take  it:  he  said  he  would  agree  to> 
take  it>  provided  Ccdlan  was  agreed  to  it    I  then  went  to  Mr. 
CaUani  and  asked  him  if  he  had  any  objections  to  my  transferring 
his  single  bill  to  Mr.  Stanard,  and  told  him  that  perhaps  Mr.  Stanard 
would  give  him  more  time  than  I  could,  as  I  was  pressed.    Mr. 
Callan  then  came  with  me  to  Mr.  Stanard,  and  in  his  presence,  he 
agreed  that  I  should  assi^  the  single  bill  to  Mr.  Stanard,  and  said 
he  had  no  objections,  and  that  he  would  pay  it:  my  impression  was 
Aat  Mr.  Stanard  gave  me  receipts  on  tiie  docket    I  know  he 
released  me  from  the  payments  of  money — he  never  called  on  me 
since: — One  case  was  Nourse  of  Baltimore,  and  MlSnstry  was  ano- 
ther case;  I  do  not  think  I  ever  told  Mr.  Stanard  of  the  mortgage — 
Mr.  Stanard  agreed  to  take  the  single  bill  as  a  piayment  of  the  ckims 
which  he  had  against  me,  and  settled  with  me  for  the  whole  amount 
thereof.   I  paid  him  the  balance  in  mcHiey  about  a  year  aftenHrds 
-^Mr.  Marlin  was  only  my  bail  in  the  bond.    I  do  not  recollect  that 
I  told  Callan  of  the  mortgage  at  the  time  I  sold  to  him.  The  single 
bill  was  assigned  in  CaUan*8  presence  to  Mr.  Stanard, 

The  plaintiff^s  counsel  requested  the  court  to  instruct  the  jury, 
that  if  they  believe  that  James  Calian,  at  and  immediately  before 
the  assignment,  knew  that  Daniel  Stanard  was  about  to  purchase 
and  take  an  assignment  of  said  single  bill,  cmd  did  then  and  there 
inform  said  Daniel  Stanard,  that  he  was  wiUing  he  should  purchase 
and  take  such  assignment,  and  that  he  would  pay  the  same,  or  had 
no  objection  to  make  against  the  payment  of  the  same — and  that 
in  amsequence  of  said  declaration,  said  Daniel  Stanard  did  then 
and  there  purchase  and  take  an  assignment  of  said  single  bill,  bona 
fide,  and  for  a  valuable  consideration;  said  James  Callan  cannot  in 
this  action  set  up  as  a  defence,  the  &ct  of  an  existing  mortgage, 
given  by  said  James  Elliott  on  the  premises,  which  was  the  conside- 
ration of  the  said  single  bill. 

2d.  If  the  jury  believe  that  Joshua  Marlin  on  the  29th  July, 
1823,  sold  the  mortgaged  premises  to  Thomas  Sharp,  and  afterwards 
on  the  14th  June,  1827,  paid  the  amount  of  the  money  due  thereon 
to  the  mor^agee,  who  by  anjattomey  in  fact  entered  satisfaction 
upon  the  mai^in  of  the  record  of  the  said  mortgage,  on  the  10th 
August,  1827 — the  defendant  cannot  set  up  said  mortage  as  a 
defence  in  this  suit  to  the  pavment  of  his  single  bill. 

Whereupon  the  court,  (louifo  President,)  chai^d  the  jury  .as 
follovra: 

The  defence  to  the  recovery  of  the  bond  in  question,  is  what  Is 
usually  termed  an  equitable  one,  founded  on  an  alleged  failure  o( 
the  consideration  to  the  extent  of  two  hundred  and  forty-two  dol 
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Ian  and  fifty-one  centi,  with  interest  thereon  from  the  Ist  of  March, 
1623.  It  appears  that  James  EllioH  executed  a  bond,  with  Jothua 
Marlin  as  hiia  surety,  and  a  mort^gage  dated  22d  November,  1819, 
to  Joseph  Brounswh  on  two  out  lots,  ibr  securing  the  paymait  of 
that  debt;  he  afterwards  sold  and  conveyed  those  out  lots  to  the 
defendant,  with  covenant  of  general  warranty  by  deed  dated  6th 
March,  1820.  The  mortgage  was  not  then  recorded,  but  wa» 
within  six  mcmth^  from  its  date,  and  became  a  lien  on  the  pn^>erty 
fix>m  that  date — it  was  an  incumbrance  which  Elliott  was  bound  ta 
remove;  and  having  failed  in  this,  it  is  admitted  by  thetcounsel  fiur 
the  real  plaintiff,  Mr.  Stanard^  that  the  defence  would  have  been 
good  as  against  Elliott^  but  he  contends  it  is  not  available  aeainst 
his  assignee,  who  it  is  alleged  purchased  the  bond  bonafde^  ror  an 
adequate  €on8iderati<»i,  and  with  the  knowledge  and  onisent  of  the 
defendant  himseUl  So  far  as  it  respects  the  last  matter,  it  dq^ends 
entirely  on  the  testimony  of  ElUottf  whose  bias  appears  pretfy 
strong  m  favour  of  the  assignee,  and  whose  confidence  in  him  seems 
also  to  have  been  unlimited;  he  made  the  asognment  in  satisfru:t]onr 
as  tte  stated,  of  various  claims  on  him,  for  moneys  he  had  collected 
as  ^eriff,  for  Mr^  Stananfs  clients,  without  taking  a  receipt  for 
any  one  of  them:  his  first  impresBSoa  was  that  Mr.  Stanard  entered 
receipts  on  the  docket;  towards  the  conclusicm  of  his  testimony  he 
stated,  that  I^.  Stanard  generally  receipted  on  the  docket,  as  he, 
the  witness,  understood.  There  is  no  evidence  of  any  receipt,  and 
not  even  of  the  memorandum  which  was  taken  of  the  claims,  at  the 
time  o(  this  transaction:  taking  the  whde  of  it  into  view,  with  hit 
concealment  of  the  mortage,  on  that  occasion,  and  so  far  as  it 
aiq)ears  on  every  other,  the  credit  of  the  witness,  to  say  the  least  of 
it,  is  not  superior  to  exceptions  That  subject,  however,  is  for  your 
consideration,  rather  than  that  of  the  court  If  you  are  are  not 
satisfied  with  the  relation  he  has  given:  i^in  fact,  you  believe  na 
valuable  consideration  passed  from  Stanard  to  Elliott  at  (he  time  oT 
the  assignment,  tiie  weight  of  the  reasoning  founded  on  it  frdls  ta 
the  ground.  But  admitting  a  valuable  consideration  did  msb^ 
unless  you  are  further  satisfied,  that  when  (as  it  appears  ttota 
EUiotfs  testinuHiy)  the  defendant  agreed  to  the  ass^nment,  which 
was  executed  in  his  presence;  this  ought  net  to  be  ccmsidered  as  an 
undertaking  to  pay  the  bond  at  all  events,  if  he  was  then  ignorant 
^  the  mor^ager  But  it  is  said  thi^  Callan  said  he  would  pay  it; 
EUiott  being  called  again  stated  that  Callan  did  so  say^^^Were  you 
to  believe  this,  you  ought  to  take  into  consideration  the  circum- 
stances under  which  the  declaration  was  made.  There  is  certamly 
no  testimony  of  his  haying  been  Iben  cognixant  of  the  mortgage; 
nor  until  some  short  time  before  the  motion  at  September  term, 
182d,  for  opening  the  judgment,  which  the  defendant  had  confessed. 
Mr.  Banks  stated  it  was  about  a  year  be&M*e  he  received  tiie 
iioney,  which  was  on  the  27th  June,  1827;  that  the  bond  was 
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transmitted  to  Urn  from  Brounstm  in  Baltimore:  the  existence  of  the 
mortgage  was  then  but  little  known  to  anyone;  and  the  first  notice 
of'it  seems  to  have  been  communicated  by  Mr.  MarliHf  who  was 
alarmed  for  fear  the  nK»rteagehad  not  been  put  on  record;  this  led 
Mr.  Banks  to  search,  and  having  foimd  it  recorded,  Ifr.  Sharp  who 
had  purchased  from  MarUn^  became  also  uneasy:  his  willingness  to 
the  making  of  the  assignm^its,  (or  as  it  is  otherwise  called  in  the 
paper  (m  which  the  court  is  requested  to  instruct  the  jury,)  hit 
making  no  objection  to  the  payment  of  the  same,  or  even  saying  he 
would  «pay  it,  if  ignorant  of  the  mortgage,  ought  not  under  such  cir- 
cumstances to  avoid  the  defence  now  set  up.  As  to  the  remaining 
pomt — I  am  of  opinion,  that  Joshua  Marlin^  having  sold  the  mort- 
gaged property  to  Thomas  Sharp  with  general  warranbr,  was 
jmSified  in  payii^  off  the  incumbrance,  to  release  himself  m>m  an 
acticffi  at  the  suit  o{  Sharps  An  action  on  the  mortgage  (which  was 
in  contemplation,)  would  have  been  the  conseauence,  unless  the 
money  had  been  paid,  as  has  been  testified  by  Mr.  Banks.  These 
legal  proceedings  would  have  been  attended  with  costs  and  expenses, 
which  it  was  the  interest  of  all  parties  to  avoid,  and  particularly 
that  of  Mr.  Marlin,  It  seems  there  is  a  balance  due  on  the  bond 
in  question,  after  deducting  the  principal  and  interest  on  the  mort- 
gage; that  balance  the  plauitiff  is  entitled  to  recover.  Having  given 
oar  s^timents  upon  the  evidence,  and  our  opinion  on  the  questions 
of  law  pnq>osed,  the  whole  is  now  left  to  your  consideration. 

In  tins  court  the  fdlowing  errors  were  assigned  to  the  charge  of 
the  court  below,  to  the  jury: 

Ist  In  charging  the  jury  that  **  admitting  a  valuable  considera- 
tion did  pass  from  Sianard  to  ElHoU  for  the  assignment  of  the  single 
Mil,  and  the  defendant  agreed  to  the  assignment,  which  waS  exe- 
cuted in  Us  presence;  yet  this  ought  not  to  be  considered  as  an 
und^taking  to  pay  at  ail  events,  u  he  was  then  ignorant  of  the 
mortgi^e.*^ 

9d  m  chai^;ing  the  jury,  ^^  tiiat  the  willingness  of  the  defendant, 
to  the  makii^  of  the  assignment,  or  his  making  no  objection  to  the 
paym^it  of  the  single  bin,  if  ignorant  of  the  mortage,  ought  not, 
uiH^  such  circumstances,  to  avoid  the  defence  then  set  up.'' 

Fetter  and  Baldwin  for  plaintiff  in  error. — ^If  an  obligor  assents  to 
the  asB^;nment  of  his  bond,  without  giving  notice  that  he  has  a 
defence  a^tinst  it,  he  is  concluded,  and  must  pay  it  to  Ae  assignee, 
under  all  circumstances.  Comes  v.  Fields  et  cds.  2  Yeates*  Rep.  541. 
Ludmck  v.  CraU, 2  YeaJies'  Rep.  565.  DamsY. Barr,9  Serg. ^ Rarole, 
187.  Weaoer  v.  MCorkle,  14  Serg„Sf^  Rawle^  304.  If  an  assignee  be 
induced  to  purchase  a  bond,  m  consequence  of  representations 
voade  by  the  obligor  that  he  has  no  defence,  or  is  willing  to  pay, 
the  obligor  cannot  set  up  against  the  assignee  any  equity,  of  which 
he  might  have  availed  himself  against  me  obligee,  even  tiiough 
such  communicaticms  were  not  imde  directly  to  the  assignee,  but 
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merely  communicated  to  another  in  his  hearing.  MMulUn  for  use, 
V.  fVmner,  16  Serg.  Rawk,  18.    1  Wash.  Rep.  299. 

The  confession  of  a  judgment  bj  CaUan  was  a  new  promise  to 
the  assignee. 

White  and  Alexander  for  defendant  in  error. — It  is  admitted,  that 
between  Callan  and  EUiotl  the  defintce  to  the  payment  of  the  bond 
would  be  a  valid  and  substantial  one;  and  this  asrignment  amounts 
to  nothmg  more  than  a  transfer  of  the  angle  bill,  by  Elliot^  who 
was  a  sheriff  of  the  county,  to  Mr.  Stanardy  an  attorney  of  the  same 
court,  for  the  security  of  his  clients,  who  were  creditors  o(  the 
sheriff:  it  is  not  therefore  a  case  of  a  bona  fide  purchase  with  the 
assent  of  the  obligor;  and  therefore  the  authorities  eked  for  the 
plaintiff  in  error  are  not  applicable.  The  whole  aspect  of  this  case 
shows  that  no  valuable  connderation  passe  dfrom  Stofumd  to  Elliott j, 
but  that  the  single  bill  was  transferr^  as  a  collateral  security. 

In  the  case  of  Burke  y.  AUeny  3  Yeate^  Rep.  356^  it  is  determiAed 
that  althobgh  a  new  promise  be  made  to  the  assignee,  yet  ^'-igno- 
rantia  juris  excusaJt.^'* 

The  opinion  of  the  court  was  delivered  by 

Smith,  J.-^In  the  court  below  this  was  an  action  of  debt,  on 
a  ande  bill,  given  by  James  Callan  to  James  Elliott,  dated  the  6tli 
of  March,  1820,  payable  the  1st  of  July,  1822,  and  equitably 
assigned  to  Daniel  Stanard,  the  15th  of  June,  1822.  On  the  8th 
July,  1822,  the  defendant  in  person  confessed  a  judgment  to  the 
plaintiff  for  three  hundred  and  thirty-six  dollars  and  thirty-sevea 
cents.  On  the  26th  September,  1826,  a  rule  to  shew  cause,  why 
the  judgment  should  not  be  opened,  was  obtained,  which  on  Uie 
17th  of  March,  1827,  was  made  absolute,  the  judgment  to  remain 
a  lien  in  the  mean  time.  The  cause  was  tried  on  the  24tfa  of 
December,  18?8,  when  a  verdict  and  judgment  were  rendered  for 
the  defendant 

On  the  trial  it  was  admitted  that  the  single  bill  has  been  given 
in  part  of  the  consideration  of  t^o  out  lots  m  the  town  of  Indiana, 
sold  by  Elliott  to  Callan,  and  the  record  of  a  mortgage,  dated  the 
22d  of  November,  1819,  duly  recorded,  from  Elliott  to  Joseph 
Brounson,  executor  of  William  Smith,  deceased,  on  the  same 
lots,  was  given  in  evidence  by  the  defendant,  who  contended, 
that  he  was  not  liable  to  pay  the  bill,  as  the  consideration  of  it  had 
failed. 

The  plaintiff  then  proved  by  James  Elliott,  "  that  he  went  to 
Callan,  and  asked  him  if  he  had  any  objection  to  a  transfer  of  his 
bill  to  Danid  Stanard:  that  on  this  CcUlan  went  with  him  to  Stancud, 
and  in  the  presence  ofS/oium/  agreed  that  he  should  assign  the  bill 
to  Stanard,  and  said  he  had  no  objections,  and  would  pay  it." 

Before  the  cause  was  submitted  to  the  jury,  the  plaintiff's  coun- 
io\  presented  certain  propositions  to  the  court,  and  rocjucsted  tliem 
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to  instruct  the  jnry,  «  That  if  they  beUeved,  that  James  Callan^  at 
and  immediately  before  the  assignment,  knew  that  Danid  Stanard 
was  about  to  purchase  and  take  an  assignment  of  said  sin^e  bill,  and 
did  then  and  there  inform  said  Danid  SUmardy  that  he  was  willing  he 
should  purchase  and  take  such  assignment,  and  that  he  would  pay 
the  same,  or  had  no  objections  to  make  afz^ainst  the  payment  of  the 
same — ^aad  that  therefore  in  omsequence  of  said  declaration,  said 
Darnel  Stanard  did  then  and  there  purchase  and  take  an  assign- 
ment of  said  angle  bill,  bona  Jlde^  and  for  a  valuable  ccMisideration, 
said  James  Callan  cannot  in  this  action  set  up  as  a  defence  the 
iact  of  an  existing  mortgage  given  by  James  EtUott^  on  the  pre- 
mises, for  part  payinent  of  the  purchase  money  of  the  premises,  for 
which  said  single  bill  had  been  given."  The  court  thereupon  in- 
structed the  jury,  '^  That  admitting  a  valuable  consideration  £d 
pass,  unless  they  were  further  satisfied,  that  when  (as  it  appears 
from  EUiott*8  testimony,)  the  defendant  agreed  to  the  assignment, 
which  was  executed  in  his  presence,  this  ought  not  to  be  considered 
as  an  undertaking  to  pay  the  bond  at  all  events,  if  he  were  then 
Ignorant  of  the  mortgage." 

And  the  court  further  instructed  the  jury,  that  **  his  willingness 
to  the  making  of  the  assignment,  (or  as  it  is  otherwise  called  in  the 
paper  on  which  the  court  is  requested  to  instruct  the  jury,)  his 
making  no  objections  to  the  payment  of  the  same,  or  even  saying 
he  would  pay  it,  if  ignorant  of  the  mortgage,  ought  not  under  such 
circumstances  to  avoid  the  defence  now  set  up."  To  this  charge 
the  plaintiff  excepted,  and  has  assigned  two  errors  arising  on  the 
same. 

If  any  principle  of  law  can  be  conadered  as  settled,  or  ever  can 
remain  settled,  it  is  this — that  the  assignee  ef  a  bond  or  single  bill, 
takes  it  subject  to  all  objections,  whicn  the  obligor  could  legally 
make.  He  comes  in  the  place  of  the  obligee,  and  cannot  stand  m 
a  different  or  better  situation.  So  early  as  1776,  m  the  case  of 
Whaler  assignee  of  Bayntonj  v.  Huzes^  executors,  we  find  in  our 
earliest  reports,  1  DaU,  23,  this  principle  laid  down  by  an  able 
judge  and  great  lawyer.  And  in  our  latest  books  of  reports,  14 
Serg.  and  Rawky  306,  the  same  prindple  is  again  recognized;  and  in 
a  still  later  case,  Rudy  and  wife  v.  fVenner,  reported  in  16  Serg.  ^ 
Rowley  18,  it  was  declared  that  the  assignee  of  a  bond,  whether  the 
assignment  be  legal  or  equitable,  takes  it  at  hisdwn  peril,  subject 
to  every  defalcation  which  might  have  been  made  against  the 
obligee  by  the  obligor,  at  the  time  of  the  assignvient  But  there  is^ 
an  exception.  If  the  assignee  previous  to  the  assignment,  apjplies 
to  the  obligor,  informs  him  he  is  about  to  take  an  assignment  of  the 
bond,  and  inquires  of  him,  if  the  nwney  the  bond  calls  for  was 
due,  and  the  obligor  declares  it  is,  he  is  estopped  from  denying  it 
afterwards;  for  the  obligor  by  such  or  similar  declarations,  promotes 
and  encourages  the  assignment,  and  thereby  precludos  himself  from 
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the  benefit  of  the  right  he  would  have  bad  against  the  bond  or%i«i 
Dally*  His  admissions  operate  virtucdly  as  a  new  contract  between 
himself  and  the  assigniee.  Thk  exception  is  as  well  established,  as 
the  rule  itself,  in  tli^  cases  above  referred  to»  and  in  many  more. 
The  case  cited  by  the  (daintiff 's  counsel,  (Mr.  BaUmth)  from  fVash. 
Rep,  296,  Buchner  and  others  v*  Smith  and  others,  is  strong,  perhaps 
stronger  than  the  one  under  ccmsideration,  and  in  my  opinion  is 
deciave  of  it  There  a  bond  had  been  given  for  a  gamblu^  debt, 
I  believe  for  twenty-five  thousand  pounds  of  tobctcco.  This  bond 
was  afterwards  assigned,  and  an  action  brought  upcm  the  bond,  and 
judgment  omfessed  by  the  defendant  after  he  came  of  age.  The 
assignee  proved  that  he  was  induced  to  accept  of  an  assignment  cf 
the  bond  oy  the  obligor,  who  assured  him  that  the  bond  should  be 
jmnctually  paid.  And  the  court  there  said,  <'  the  principal  objection 
IS,  that  this  »  a  gaming  debt,  contracted  by  an  in&nt,  which  no 
subsequent  act  of  Us,  nor  any  transfer,  eould  make  vahd. 

It  is  in  general  true,  that  an  assignee  of  a  bond  of  this  sort,  can 
be  in  no  better  situation  than  the  oUigee,  and  the  cases  cited  at  ^ 
bar  sufficiently  establish  the  point  ISut  the  present  case  is  very 
difierent  upon  principle  fit>m  those  cases,  and  that  difference  is  pro- 
duced by  ue  oblig<Nr's  conduct  who  by  his  assurances  of  payment, 
induced  the  asssignee  to  receive  an  as^nment  of  it  He  not  only 
concealed  firom  him  legal  objections  to  the  bond,  but  afterwards 
assumed  to  pay  it  and  when  sued,  vduntarily  confessed  a  judg- 
ment** This  case  was,  in  a  great  measure,  afterwards  recogmzed 
by  the  court  in  ElUott^s  executors  v.  Smacks  890  of  the  same  book. 

On  these  principles,  we  think  the  court  below  erred,  when  they 
instructed  the  jury,  tlutt  admitting  a  valuable  consideration  did  pass 
firom  Stanard  to  EUioUy  for  the  assignment  of  the  sin^e  bill, 
unless  the  jury  were  also  satisfied,  that  when  the  defendant  agreed 
to  the  assignment  which  was  executed  in  his  presence,  it  ought  not 
to  be  considered  as  an  undertaking  to  pay  at  all  events,  if  he  were 
then  i^rant  pf  the  mortgage.  And  they  nKureover  erred  in 
infbnmng  the  jury  that  the  willingness  of  the  defendants,  to  the 
making  of  the  assignment,  his  makine  no  objections  to  the  payment 
of  thesame,<»revensayinghewoaldpayit,ifign<»rant  of  themort^ 
gage,  ought  not  under  such  circumstances,  to  avoid  the  defence 
set  up. 

SUmardf  the  equtable  assignee,  on  the  15th  of  June,  1822,  before 
he  took  an  assignment  of  the  angle  bUl,  and  before  it  was  due,  asked, 
the  oblieor  if  he  was  satisfied,  he  should  purchase  and  take  an  assign- 
ment of  the  same,  and  whether  he  had  any  objection  to  mue 
against  its  payment :  he  replied,  he  was  satisfied  such  assignment 
should  be  maae,  and  had  no  objection  to  the  payment  thereof,  and 
moreover  said  he  was  desirous  &aiMn/ should  purchase  and  take  an 
assignment  I  would  ask,  what  could  Stanard  do  more?  All  prece- 
dent measures  were  pursued  before  the  transfer  was  accepted  by 
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him;  the  party  who  sealed  and  delivered  the  instrument  was  called 
on,  a  full  and  ctoiplete  opportunity  given  to  object^  if  he  had  any 
objections;  but  instead  of  objecting,  answers  that  he  is  satisfied,  and 
expresses  a  wish,  that  Stanard  should  take  the  assignment  It  is 
tha^ore  evident  that  the  assignee  was  induced  by  the  obligor  to 
take  the  smgle  bUl,  and  ps^  with  his  money  tor  it  When 
Stanard  appUed  to  the  debtor,  he  had  a  right  to  suppose,  that  he 
was  cognizant  of  every  thing  which  had  given  birth  to  the  obliga- 
tiofi,  ai^  that  if  a  defence  to  it  existed,  he  could  and  would  inform 
him  of  it;  for  this  purpose  he  made  the  application  to  him;  he  is 
not  forbidden  by  uie  objector  to  purchase,  but  on  the  contrary  is 
encouraged  to  do  sa  Under  such  circumstances,  the  obligor's  con- 
duct, whether  it  proceeded  from  ignorance  or  design,  must  be 
considered  as  an  undertaking  to  pay.  If  there  be  ahardship  in  the 
ttntter,  {for  itffitance  the  existence  of  a  previous  mortgage  unknown 
to ,  the  obligor,  as  is  alleged)  the  obligor  would  be  bound,  for  by  his 
solenm  assurances  of  payment,  he  induced  the  assignment;  by  his 
coticealmefit  of  aU  objections  to  the  bill,  he,  in  &ct,  promised  anew 
to  pay  it,  and  when  sued^  vohmtarily  confessed  a  judgment  We 
therefore  think  the  pkuntiJBr  in  error  has  sustsdned  his  exceptions, 
and  that  the  judgment  of  the  court  of  common  pleas  should  be 
reversed,  and  a  venire  facias  de  novo  awarded. 

HusToir,  J. — ^Agreed  to  the  general  principle,  but  thought  the 
facts  of  tl^  case  did  not  probably  come  within  it  Here  it  was 
.£Uiott  who  went  to  the  defendant  to  procure  him  to  make  the  pro- 
iiuse  to  SUmard.  Here  EUioU  received  nothing  from  Stanard;  he 
was  indebted  to  some  of  Stanard^ s  cHents,  and  assigned  this  bond 
in  foil  ki£  their  use^  though  it  was  not  stated  so  to  be.  If  the  jury 
flhoiddfindtibeiactstobeso,  it  isstiU  EUkt^shoiAySxA  the  money 
VfhfiXk  coUeeted,  goes  to  his  use  and  to  pay  his  debts;  and  in  that 
case  the  principle  would  apply,  and  the  defence  was  not  a  good 
one. 

Ju<%ment  reveised,  and  a  veymv  fadas  de  nopo  awarded. 
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JOHN  CHESS  ogainH  FINLY  CHESS,  WU.LIAM  CHESS, 
WESLY  CHESS,  ANDREW  CHESS,  NELLY  CHESS  an* 
MARY  CHESa 

Declarations  ef  a  grantor  made  subsequently  to  ^e  executhtt  of  a  deed,  can 
not  be  given  in  evidence  to  inraUdate  that  deed. 

But  when  the  (question  to  be  determined  by  the  jury,  is  whether  the  grantor 
was  sane  or  msane,  at  and  about  the  time  thcf  deed  was  executed,  it  is 
competent  to  give  in  evidence  his  declarations  made  soon  after  the  exe- 
cution ol  the  deed,  for  the  purpose  of  proving  imbecility  of  mind. 

A  man's  neighbourhood  is  co-extensive  with  his  intercourse  among  his 
fellow  citizens.  One  witness,  therefore,  testified  that  he  knew  the  gene- 
ral character  of  another  witness,  whose  character  was  in  issue,  but  he 
did  not  know  his  charstcter  in  his  imrrtcdiate  neighbourhood.  It  is  com^ 
petent  to  ask  the  witness  whether  he  would  believe  him  on-  his  oath. 

A  deed  procured  by  actual  fraud,  is  void,  and  cannot  be  confirmed  by  sub- 
sequent acts  or  declarations  of  the  grantor. 

A  cfelivery  is  essential  to  the  proper  and  legal  execution  of  a  deed,  and 
that  delivery  may  be  to  the  party,  to  one  authorized  by  the  party  to^ 
receive  it,  of  to  a  stranger  for  the  use  of  the  party;  but  the  placing  a 
deed  on  record  bv  the  grantor,  is  not  an  absolute  dcUvery,  but  only  evi- 
dence of  it,  of  wiiich  the  jury  may  judge. 

The  court  sustained  the  challenge  of  a  juror,  on  the  ground  that  he. 
was  subpoenaed  as*  a  witness  to  impeach  the  credit  of  another  important 
witness,  who  was  to  give  evidence  m  the  cause  in  which  he  was  called  a« 
a  juror:  which  was  held  to  be  no  error. 

This  was  an  action  of  ejectment  brought  to  i^eCover  a  tract  of 
land  in  Allegheny  county,  and  was  tried  at  a  circuit  court  held  for 
that  county  by  justice  Rogers. 

Both  plaintiff  and  defendants  were  children  of  WiUiam  ChessTy, 
deceased,  and  both  claimed  the  land  under  theik*  father;  the  plain- 
tiff, by  a  deed  dated  the  14th  February,  1823,  and  the  defendants 
as  heirs  at  law. 

It  was  contended  by  the  defendants,  that  the  deed  to  the  plaintifl^ 
from  WiUiam  Chess^  his  father,  was  void,  in  consequence  of  ttie 
mental  incapacity  of  the  grantor  to  make  a  deed  on  the  14th  Feb- 
ruary, 1823,  and  that  it  was  obtained  by  fraud.  It  was  answered 
by  the  plaintiff  that  the  grantor  was  of  sound  mmd  when  he  made 
the  deed,  that  it  was  not  obtained  by  fraud,  and  that  subsequently 
to  its  date,  it  was  confirmed  by  acts  of  the  grantor. 

William  Kerr  was  called  as  a  juror,  and  objected  to  by  the 
defendants,  on  the  ground  that  he  was  a  witness  m  the  cause,  sub> 
poenaed  by  the  plaintiff,  to  give  evidence  on  his  behalf;  and  who- 
had  given  evidence  on  a  former  trial  as  to  a  material  matter*  The 
court  sustained  the  objection;  and  the  juror  when  sworn  as  a  wit- 
ness, testified  to  the  character  of  John  Ross,  another  wjtness,  whose 
veracity  was  impeached.  During  the  pn^ress  of  the  cause,  the 
defendants  offered  to  give  in  evidence  the  declarations  of  WiUiam 
CAe»y,  respecting  the  deed  of  the  14th  February,  1828,  to  his  son 
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the  plaintiff,  made  after  its  executioD,  which  were  objected  to  by 
theplaintifi)  but  admitted  by  the  court 

The  following  is  the  sul^tance  of  the  evidence  given  on  this 
subject: 

fVUUam  Kems4 — In  the  spring  of  1823,  a  short  time  before  his 
death,  old  William  Chess  came  to  my  house;  he  sat  down  and 
looked  as  active  as  I  ever  saw  him  before^  We  walked  out  together, 
and  he  asked  me  if  I  heard  what  his  son  John  had  done  to  him;  I 
told  him  no :  he  then  told  me,  that  he  had  got  a  fall  from  his  horse, 
and  John  was  taking  him  to  town  to  the  doctors,  and  took  him  to 
sign  a  deed:  he  said  that  owing  to  the  fall  from  his  beast,  he  was 
not  in  his  right  mind  when  he  &igned  the  deed  He  also  stated, 
that  John  was  to  give  him  some  property  in  town  in  exchange,  but 
had  not  done  sa  He  £aid  that  if  John  would  not  give  him  up  the 
deed,  he  would  compel  him  to  do  it  By  giving  the  deed  to  John 
he  wronged  the  rest  of  his  family. — ^I  have  known  fVUliam  Chess 
long  and  mtimatelj,  and  had  never  considered  him  of  unsound  mind. 

John  Ross. — In  April  or  May,  after  my  return  from  over  the 
mountains,  old  WUUam  Chess  called  on  me,  and  told  me  he  had 
come  to  see  the  lease  I  had  written.  I  got  it  and  read  it  for  him. 
I  then  asked  him  the  reason  he  brought  his  family  into  so  mcmy 
difficulties^  stating  that  on  the  Idth  February  he  hstd  given  a  lease 
(or  three  years  to  his  boys,  and  next  day  had  given  a  deed  for  part 
of  the  same  property  to  another  son,  who  had  brought  suit  to  dis- 
possess those  he  had  leased  ta  The  old  man  said  he  had  been 
deceived  by  John.  He  requested  a  copy  of  the  lease  to  shew  to 
John,  and  said  that  then  John  would  give  up  the  deed.  On  the  7th 
May  he  called  on  me,  and  told  me  that  John  would  not  give  up  the 
deed;  and  requested  me  to  go  with  him  to  John,  and  get  him  to 
do  so. 

The  plaintiff  then  called  a  great  ninnber  of  witnesses,  who  testi- 
fied that  the  general  character  of  John  Ross  in  his  ovni  neighbour- 
hood, for  truth,  was  bad.  , 

The  defendants  then  called  witnesses  in  support  of  the  character 
of  J(Jm  Ross;  who  testified,  in  substance,  that  they  did  not  know 
bb  character  in  his  own  neighbourhood;  that  they  lived  two,  three, 
and  four  miles  from  him,  and  had  little  intercourse  there  with  the 
ndghbours  of  Ross;  that  they  had  heard  his  character  spoken  of 
where  they  lived  and  elsewhere,  and  that  some  spoke  well,  and 
some  ill  of  hinxr 

The  witnesses  were  then  asked  by  the  defendant's  coimsel 
whether  they  would  believe  him  on  his  oath,  from  what  they  kneyr 
of  his  general  character. 

This  question  was  objected  to  by  the  plaintiff 's  counsel,  but  the 
court  permitted  it  to  be  put,  and  the  witnesses  answered,  ''as  far 
as  I  know  him,  I  would  believe  him." 
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Other  witnesses  testified  **  that  they  had  known  Ross  a  number 
of  years — ^lived  within  three  or  four  miles  of  him;  that  they  did  not 
know  his  character  for  truth  in  his  own  neighbourhood;  that  they 
had  never  heard  it  spoken  of,  one  way  or  the  other."  To  whcMn 
the  court  permitted  the  same  question  to  be  put  and  answered,  upon 
objection  oeing  made  by  the  plaintiff 

Other  points  arose,  which  will  sufficiently  appear  in  the  reasons  . 
assigned  for  a  new  trial,  and  the  opinion  of  the  court. 

A  verdict  was  rendered  for  the  defendants,  when  the  plaintiff 
moved  the  court  for  a  new  trial,  for  the  following  reasons : 

1st  That  there  was  error  in  admitting  evidence  of  the  declara- 
tions of  William  Chess^  the  grantor,  after  the  execution  of  the  deed 
in  question. 

2d.  In  admitting  the  evidence  of  Samuel  Thompson^  Benjamin 
Darlington^  T.  B.  Dallas^  George  Evans^  and  others,  in  relation  to 
the  credibility  of  John  Ross,  whose  general  character  had  been  im- 
peached by  the  plaintiff,  and  of  whose  general  character  these 
witnesses  had  no  knowle^e. 

dd.  In  the  court  charging  the  jury,  that  if  the  deed  of  the  14th 
February,  1828,  was  invalid  at  that  time,  it  could  not  be  made 
valid  by  any  subsequent  act 

4th.  In  the  court  taking  from  the  jury  the  consideration  of  the 
question,  whether  the  deed  of  the  i4th  February,  1823,  was  con- 
hrmed  or  made  good  by  any  subsequent  act  of  confirmation,  or  by 
a  new  delivery  at  any  time  afterwards. 

5th.  In  charging  the  jury,  that  recording  the  deed  was  no  deli- 
very, but  only  evidence  of  it,  of  which  the  jury  were  to  Judge. 

6th.  In  sustaining  the  challenge,  by  defendant's  counsel,  oi  Wil- 
liam KerVf  a  juror,  on  the  sole  ground  that  he  was  a  witness  in 
the  case. 

Which  were  overruled  by  the  ludge,  and  judgment  was  entered 
on  the  verdict,  from  which  the  plaintiff  appealed 

In  this  court  the  cause  was  argued  by  Burke  and  Baldwin  for 
appellant 

1st  The  declarations  of  a  grantor,  after  the  execution  of  a  deed, 
cannot  be  given  in  evidence  to  invalidate  that  deed.  And  if  there 
be  any  reason  for  admitting  evidence  of  the  declarations  of  a  tes- 
tatcMT  m  relation  to  a  will  made  by  him,  that  reason  does  not  apply 
to  the  case  of  a  deed:  for  wills  are  always  revocable  by  the  persons 
who  make  them,  but  deeds  are  not  A  vnll  is  only  consummated 
by  the  death  of  the  testator,  but  a  deed  is  consummated  by  delivery. 

2d.  A  witness  must  first  state,  that  he  is  acquainted  with  the 
general  reputation  for  truth,  of  the  person  [whose  veracity  is 
questioned,  before  he  can  be  asked,  or  permitted  to  answer,  the 
questbn,  whether  he  would  believe  him  on  his  oath.  The  law  is 
well  laid  dovm  on  thb  subject  in  ktmmel  v.  Kimmel,  3  Serg.  ij- 


Digitized  by 


Google 


Sept.  T.  1829.]  OF  PENNSYLVANIA.  35 

<JohB  Chess  V.  Finly  Chess,  William  Chess,  W«sly  Chess,  Andrew  Chess, 
NeUy  Chess  and  Mary  Chess. ) 

Rawle,  886.  Wike  v.  JUghtner,  11  Serg.  ^  Rawk,  198-0.  Brindk 
^ab.  V.  Mlvamcy  10  Serg.  ^  Rawle,  485.  MrrU's  Peake,  197. 
Smfi's  Ev.  14a  1  Stark.  Ev,  148.  1  MMdlyy  304.  BuU  JSTiai  PrL 
296.  Phil.  Ev.  229.  3l>a/ieir  Dig.  346.  2  GUb.Ev.  296. 

8d  and  4th.  If  WUUam  Chess  had  been  incompetent  to  make  a 
^leed  on  the  14th  of  February,  1823,  in  ccmsequence  of  weaknen 
of  intellect,  and  the  deed  was  therefore  invalid,  yet  by  subeequent 
declarations  and  acts  he  might  confirm  it  and  make  it  valid;  this 
he  did  do  by  exhibiting  and  reading  it,  and  decWing  to  several 
persons  that  he  had  conveyed  the  land  in  dispute  to  his  son.  It  was 
therefore  manifest  error  in  the  court  to  decide  that  the  deed  could 
not  be  made  valid  by  confirmation,  and  withdrawing  the  conside- 
ration of  this  part  of  the  case  from  the  jury.  Gted  Shales  v.  Sir 
John  BarrengUm.  2  Pr.  WiUsy  270.  Murry  v.  Riggs  et  cds.  15  Johns. 
Rep.  573-586.  Verplank  v.  Sterry,  2  Eg.  Co.  M.  18a  Verpkmk  v. 
Sterry,  12  JoAm.  Rep.  552.  Bemet  v.  Vade  elals.2  AUc  Rep.  324. 
Shaier  v.  Barrengton,  1  Pr.  Wms.  482.  Simms  v.  Slacum,  3  Cranch. 
Rep.  300.  Fletcher  v.  Peck,  6  Cranch.  Rep.  133.  Jackson  ex  dem. 
V.  EkOon,  20  Johns.  Rep.  482.  Broomtn  v.  Phdps,  2  Johns.  R^ 
178.  The  Juniata  Bank  y.  Brown,  5  Serg.  d-  Rawle,  281-234. 
Duncan  v.  MCuUough,  4  Serg.  ^  Ramie,  485.  Wiseman  v.  Beake,  2 
Vernon,  121.  Baugh  v.  Price,  1  WUson,  320.  Smith  v.  fVench,  2 
Aikins  244.  Poaelon  Con.  163-19a  MmUn  on  Con.  497-50a 
Coke  LUL  295-6.  Parker  v.  Parmde,  20  Johns.  134.  Fan/  v. 
.Mtm,  1  Raude  Rep.  171-177* 

5th.  The  deed  remained  in  the  hands  of  the  grantor  after  its 
execution,  and  on  the  16th  April,  1823,  it  was  put  upon  record 
by  him,  which  was,  of  itself,  a  delivery  and  confirmation;  for  it  is 
not  necessary  to  the  validity  of  a  delivery,  that  it  should  be  made 
to  the  grantee;  it  may  be  made  to  a  third  person,  and  not  in  the 

5 presence  of  the  grantee.  Verplank  v.  Sterry,  12  Johns,  Rep.  547-551. 
'ackson  ex  dem  v.  Pkhps,  12  Johsis.  Rep.  421.  13  Viner's  Ab.  21. 
Souvaiye  v.  Arden,  I  Johns.  Chan.  255.  Taylor  et  cd  y.  Glaser,  2 
Serg.SfRcade.  502.  The  recording  of  a  deed  by  the  grantor,  under 
our  recording  act,  is  equivalent  to  a  Uvery  of  seisin.  Purd.  Dig. 
165.  A  delivery  is  essential  to,  and  is  the  consummation  of  a  spe- 
cialty. Taylor  etaly.  Glaser,  2  Serg.  Sf  Rawle,  503-4.  Goodright 
V.  Shaphen.  Camper's  Rep.  20a  Shepherd's  Tou.  60.  Perkins,  154. 
Inhabitants  of  fVorcester  v.  Eaton,  13  Mass.  Rep.  374-5.  Jenkin^s 
Rep.  166.  C(Jce  lAU.  b.  48.  Butler  and  Baker^s  case,  3  C(Jce's  Rep. 
36.    Joinings  v.  Bragg,  Croke  EUz.  447. 

6th.  It  is  not  a  ^od  cause  of  challenge,  that  the  juror  called, 
had  given  evidence  on  a  former  trial,  or  that  he  haa  been  sub- 
pcBBaed  to  give  evidence  on  the  trial  to  which  he  was  called  as  a 
juror.  Every  juror  in  the  box  probably  knew  John  Ross,  and  all 
might  have  been  excluded  on  the  same  ground.  On  this  point  were 
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€ked.  Harper  d  al  v.  Kean,  11  Sere.  ^  Rawle,SdO.  Parker  v.  Tkom^ 
ton,  2  Lord  Ray.  1410.  21  Vin.  Ab.  268-272.  Durdl  v.  Masher,  8 
Johns.  Rep.  94t7. 

fViUdns  and  Forward  £>r  appellees. 

1st  Tlie  declarati<Hi8  of  WiBiam  Chess,  made  after  the  execution 
«of  the  deed,  were  competent  evidence  for  the  purpose  for  which 
they  were  given*  We  had  «hewn  satisfactorily,  as  we  believed,  that 
he  was  incapable  of  making  a  deed  on  the  14th  February,  1823; 
the  plaintiff  contended  and  endeavoured  to  shew,  that  even  if  the 
deed  was  invalid  at  the  time  it  was  executed,  it  became  vaUd  by 
ithe  subsequent  declaraticxis  and  acts  of  confirmation  by  the  grantor. 
It  therefore  became  important  for  us  to  shew,  by  his  conduct  and 
<leclarations,  after  its  executicMi,  that  he  remained  incapable  of 
oiaking  a  deed;  and  there  is  no  better  criterion  by  which  to  judge 
of  a  man's  intellect,  than  his  conduct  and  declarations.  The  rule 
of  law  is  well  settled^  that  it  is  competent  to  give  in  evidence  the 
declarations  of  a  testator,  both  before  and  after  the  execution  of 
his  will,  in  order  to  shew  imbecility  of  mind,  or  incompetency  to 
make  a  will;  and  there  is  no  difierence  in  the  cases  of  a  will  and 
deed,  when  the  testimony  is  ofiered  for  the  same  purpose. 

2.  All  the  witnesses  examined  as  to  the  general  character  of 
John  Ross,  had  previously  known  him  for  many  years;  they  lived 
but  four  miles  from  him,  and  were  perfectly  competent  to  testify 
from  their  knowledge,  whether  they  would  believe  him  on  his  oath. 
FSmmd  v.  fSmmd.  3  Serg.  &>  Rawle,  336.  Wike  v.  lAghtner,  11 
Serg.  SfRaxde,  198-8.  Bnndle^t  ally.  Mllvaine,  10  Serg.  ^ Rawle, 
285. 

3d.  and  4th.  That  which  is  absolutely  void  c€Ln  never  be  made 
valid.  If  the  facts  were  merely,  that  WiUiam  Chess  was  incapable 
^f  making  a  deed  on  the  14th  February,  1823,  in  consequence  of 
imbecility  of  mind,  a  deed  executed  by  him  at  that  time,  although 
ineffectual  for  any  purpose,  yet  it  might  afterwards  be  confirmed. 
But  that  was  not  this  case.  Here  it  was  alleged,  and  proved,  that 
John  Chess  had  obtained  the  deed  firom  his  imbecile  father  by  fraud 
and  imposition;  it  was,  therefore,  absolutely  void,  and  no  confirma- 
tion can  rest  upon  the  basis  of  firaud;  there  must  be  a  new  consi- 
deration. Mmry  v.  Riggs,  15  Johns.  Rep.  573.  Duncan  v.  FindSey^ 
4  Serg.  ^Cttole,  483. 

5th.  The  plaintiff's  titie  cannot  rest  upon  the  fact,  that  the  re- 
cording of  the  deed  was  a  good  and  effectual  delivery  of  it,  for  it 
is  disproved  by  the  fact,  that  previously  to  that  period,  John  Chess 
had  brought  an  ejectment  to  recover  the  land  now  in  dispute,  by 
virtue  of  this  deed.  But  there  was  no  evidence  that  William  Chess 
put  the  deed  upon  record.  It  was  a  matter  of  fact  to  be  left  to 
the  jury  to  he  judged  of. 
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6th.  Jurors  ouefat  to  be  perfectly  impartial  between  the  parties. 
In  the  case  oi  imrper  £f  InAnev,  Kean,  11  Serg.  4*  -Aovfe,  280,  it  is 
said,  that  if  the  testioMHiy  which  the  juror  has  given,  is  such  as  to 
shew,  that  he  has  formed  an  opinion  on  one  side  or  the  other,  he 
ought  to  be  rejected:  here  the  juror  was  to  testify  as  to  a  fact  of 
great  importance,  and  one  which  had  created  a  great  deal  of  ex- 
citement in  the  cause,  on  the  one  side  and  the  other.  But  even  if 
the  judge  who  tried  the  cause  was  wrone  in  rejecting  the  juror, 
yet  it  is  not  a  good  reason  for  a  new  trial 

This  is  the  second  verdict  which  has  been  rendered  for  the 
defendants,  and  unless  manifest  injustice  is  done,  the  court  will  not 
«rant  a  new  trial.  fViUis^s  Lessee  v.  Bucher^  2  Bin.  Rep.  467.  ISble^s 
Jjessee  v.  Arthurs,  8  Bin.  Rep.  26.  Campbell  v.  Spenser ^  2  Bisu  Rep. 
133.    Hiester  v.  LyncK  1  Yeates'  Rep.  108. 

The  opinion  of  the  court  was  delivered  by 

SttiTH  J. — ^The  loi^  and  warmly  Utigated  cause  of  Chess  v. 
Chess  and  others,  was  tried  at  the  last  circuit  court,  at  Pittsburg, 
before  Mr.  Justice  Rodgers,  and  again  comes  before  this  court  tor 
decision,  on  an  appeal  from  the  judgment  of  that  court  It  is  a 
family  contest,  and  has  not  only  neen  before  the  court  of  common 

!)leas,  and  the  supf eme  court  of  All^heny  county,  but  ako  hereto-  ^ , 
ore  before  the  circuit  comi;  and  liEe  most  family  disputes',  has  T  ^ 
engendered  more  ill  blood  than  is  usual  in  other  controversies: 
indeed,  in  the  present  instance,  ihis  has  not  been  merely  confined 
to  the  parties  immediately  interested,  but  extended,  as  we  regret 
to  observe,  to  some  of  the  witnesses.  The  late  trial,  as  well  as  a 
former  one,  was  long  and  arduous,  and  after  a  most  patient  inves- 
tigation, and  an  examination  of  many  witnesses,  which  occupied 
the  attention  of  Justice  Rogers  ten  days,  the  cause  was  submitted, 
under  his  chaise,  to  the  decision  of  the  jury.  Tlie  action  is  an 
ejectment,  brought  by  John  Chess  against  fVuliam  Chess  and  others, 
to  recover  the  possession  of  about  one  hundred  and  twenty-one 
acres  of  land,  a  part  of  a  lai^er  tract,  late  the  estate  of  William 
Chess,  deceased,  father  of  the  parties  to  this  suit  Tlie  plaintiff 
alleges,  that  the  tract  of  land  which  he  claims,  was  oxiveyed  to  him 
by  William  Chess,  his  father,  on  the  14th  February,  1823,  by 
deed.  The  consideration  in  this  deed  mentioned,  is  ''  natural  love 
and  a&ction,  and  one  hundred  dollars."  The  defendants  aUege  it 
was  not  so  conveyed,  and  claim  the  land  as  heirs  at  law  of  the  said 
William  CSiesSf  deceased;  so  that  both  parties  claim  under  the  same 
person. 

At  the  trial,  the  defendants  contended,  that  William  Chess  was 
generally  and  partially  deranged;  that  he  was  of  weak  mind,  and  a 
tit  subject  of  imposition  and  fraud;  and  that  such  was  the  case 
when  he  executed  the  deed  to  John  Chess.  The  plaintiff  denied  this, 
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•and  contended  that  his  father  was  sane  at  the  time;  and  further, 
that  even  if  he  had  been  insane  on  the  14th  February,  1823,  yet, 
that  he  afterwards,  at  a  time  when  he  was  in  his  perfect  senses, 
ratified  and  confirmed  the  deed,  and  that  therefore  he  is  entitled 
to  recover  the  land.  The  jury  found  a  verdict  for  the  defendants, 
and  the  court  refused  to  set  it  aside,  and  grant  a  new  trial,  but 
rendered  a  judgment  on  the  verdict,  firom  which  the  plaintiff  has 
appealed  to  this  court,  for  the  following  reasons: — ^That  there  was 
error,  1st  In  admitting  evidence  of  the  declarations  of  WiUiam 
ChesSf  the  grantor,  after  the  execution  of  the  deed  in  question,  as 
testified  by  John  Rossj  WUUam  Ksams  and  others.  2d.  In  admitting 
the  evidence  of  Samud  Thompson^  Benjamin  Darllngtanj  T.  B. 
DaUoff  George  Evans,  and  others,  in  relation  to  the  credibility  of 
John  Ross,  wlaose  general  character  had  been  impeached  by  the 
plaintiff,  and  of  vmose  general  character  these  witnesses  hsui  no 
knowledge.  3d.  In  the  court  charring  the  jury,  that  if  the  deed  of 
the  14th  February,  1823  was  invalid  at  that  time,  it  could  not  be 
made  valid  by  any  subsequent  act  4th.  In  the  court  taking  from 
the  jury  the  consideration  of  the  question,  whether  the  deed  of  the 
14th  February  was  confirmed  by  any  subsequent  act  of  confirma- 
tion, or  by  a  new  delivery  at  any  time  afterwards.  5th.  b  charging 
the  juiT  that  recording  the  deed  was  no  delivery,  but  only  evid^ce 
of  it,  of  which  jury  were  to  judge.  6th.  In  sustaining  the  challenge, 
by  defaidanf  s  counsel,  of  WiUiam  Kerr,  a  juror,  on  the  sole  ground 
that  he  was  a  witness  in  the  cause.  The  exceptions  or  reasons  for 
a  new  trial,  have  been  very  zealously  and  ingeniously  argued  by 
the  counsel,  and  many  authorities  have  been  cited. 

In  r^ard  to  the  first  reason,  it  may  be  observed,  that  the  prin- 
ciple is  well  settled,  that  no  one  shall  be  permitted  to  invalidate  his 
own  deed  by  his  subsequent  expressions:  hence  it  is  contended  by 
the  plaintiff,  that  the  court  before  which  the  cause  was  tried,  erred 
in  admitting  the  declarations  of  William  Chess,  made  after  the  exe- 
cution of  the  deed  to  John  Chess.^  In  reference  to  this  part  of  the 
case,  we  ought  constantly  to  keep  in  mind,  what  the  real  question 
before  the  court  was,  and  under  what  circumstances  the  amversa- 
tions  of  the  grantor  relative  to  other  subjects,  as  well  as  to  the  deed, 
his  declarations  and  acts,  were  admitted  in  evidence,  and  submitted 
to  the  jury.  The  insanity  of  the  grantor  was  alleged  on  one  side, 
and  denied  on  the  other;  and  the  jury  were  called  to  say,  whether 
WiUiam  0iess  was  sane,  or  insane,  on  the  14th  February,  1823. 
If,  under  such  circumstances,  I  was  required  to  decide  upon  the 
sanity  or  insanity  of  a  person,  I  know  not  how  I  could  do  so,  unless  I 
was  permitted  to  judge  from  his  conversations,  declaraticnis  and  acts; 
these  would  be  the  only  means  to  enable  me  to  form  a  judgment 
Here  the  defendants  ofllered,  and  the  court  received,  evidence  of 
the  conversations,  the  declarations  and  the  acts  of  WiUiam  Chess, 


Digitized  by 


Google 


Sept.  T.  1829.]  OF  PENNSYLVANIA.  20 

(John  Chess  v.  Fmly  Chess,  William  Chess,  Wetly  Chess^  Andrew  Chess, 
Kelly  Chess  and  Mary  Chess. ) 

not,  as  is  supposed,  for  the  purpose  of  veriMng  the  (acts  stated  in 
those  conversations,  but  to  shew  the  state  of  his  mind — not  to  efiect 
his  deed — not  as  declarations  made  contrary  to  it,  after  its  execur 
tion;  but  to  shew  imbecility  of  judgment,  weakness  of  intellect  and 
insanity;  in  short  to  show  the  true  character  of  his  understanding, 
on  and  about  the  14th  of  February,  1823.  This,  and  this  alone,  was 
the  object  of  the  evidence  offered.  The  court  did  not  decide  that 
the  declarations  of  the  grantor,  after  deed  made,  could  be  received 
to  destroy  it;  but  expressly  said,  that  these  declarations  were  ad- 
missable,  not  as  revoking  his  acts  done,  but  as  the  means  oC 
ascertaining  whether  WiUiam  Chess  was  sane  or  insane,  weak  ov 
competent.  On  this  point  the  parties  were  at  issue;  the  defendants 
aUeged  insanity — it  therefore  became  incumbent  om  them  to  prove 
it,  since  every  one  is  presumed  to  be  of  perfect  mind  and  menoory, 
unless  the  contrary  be  proved.  In  this  case  the  defendants  pursued 
the  proper  course,  and  proceeded  to  prove  WiUiam  Chess's  insanity, 
by  the  very  index  of  his  mind,  his  conversations,  declarations  and 
acts,  for  which  purpose  they  examined  many  witnesses*  The  plain- 
tiff did  the  same,  to  prove  his  sanity,  and  thus  there  was  brought 
before  the  court  a  mass  of  contradictory  evidence,  all  of  which  was 
fairly  and  legally  submitted  to  the  consideration  of  the  jury.  The 
judge  on  the  trial,  discovered  no  inclination  either  way;  but  on  all 
the  evidence,  left  the  sanity  of  the  testator  as  a  mere  fact  to  the 
jury,  who  were  the  judges  of  it  I  fuUy  agree  with  the  counsel  for 
the  defendants,  that  the  case  of  Smiih  v.  /mA,  so  often  mentioned, 
has  placed  this  matter  upon  the  true  ground,  and  decides  it  If, 
indeed,  the  evidence  had  been  received  for  purposes  similar  to 
those  mentioned  in  the  numerous  cases  cited  on  the  part  of  the 
plaintifi^  manifest  error  would  have  intervened;  the  object,  how- 
ever, having  been  entirely  different,  the  cases  do  not  apply.  We 
think  there  was'  no  error  in  admitting  this  evidence. 

In  the  next  place  it  is  said  that  the  court  erred  in  admitting  the 
evidence  of  Samuel  Thompson,  T.  B.  DaUas  and  others,  in  rektion 
to  the  credibility  of  John  Ross^  one  of  the  defendant's  witnesses, 
whose  general  character  had  been  impeached  by  the  plaintiff,  and 
of  who^  general  character  the  witnesses  had  no  knowledge.  The 
plaintiff,  after  John  Ross  had  been  examined  in  chief  on  the  part  of 
the  defendants^  called  a  number  of  witnesses  to  his  general  charac-- 
ter  in  his  neighbourhood,  as  to  truth,  who  said  it  was  bad.  The 
defendants  then  to  rebut  this,  and  support  his  character,  called 
mtnesses  who  testified,  in  substance,  that  they  had  known  him 
many  years,  some  of  them  all  his  lifetime,  but  that  they  could  only 
qpeak  of  his  general  character  as  to  veracity,  without  being  able 
to  say  what  it  was  in  his  inunediate  neighbourhood;  and  some  of 
these  witnesses  were  then  asked,  whether  they  would  believe  him  on 
/Us  oath,  from  what  they  knew  of  his  general  character?  And  of  this 
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the  plaintiff  complains.  He  contends,  that  as  the  witnesses  onlj 
knew  his  general  character,  but  could  say  nothing  of  his  character, 
in  his  immediate  ndghbaurhoody  they  ought  not  to  have  been  admit- 
ted to  testify.  I  }^ve  not  Ix^n  able  to  discover  any  error  in  the 
admission  of  this  evidence:  indeed  I  thought  the  point  here  raised, 
had  been  at  rest  since  the  decision  of  Kimmd  v.  Ktmmelf  3  Serg.  Jf 
Ramle^  336.  In  that  case  the  question  was  asked^  ^  What  is  the 
general  reputation  of  Peter  Kimmel,  in  the  county^  as  a  man  of 
truth  ?**  wluch  was  excepted  to,  and  the  court  below  sustained  the 
objection,  and  overruled  the  testimony.  The  supreme  court,  on  a 
writ  of  error,  reversed  the  judgment;  and  Justice  Duncan  in  that 
case  said,  '^  character  and  reputation  are  the  same:  die  reputation 
which  a  man  has  in  society  is  his  character,  and  where  it  is  in  issue, 
particular  (acts  cannot  be  inquired  into,  nor  given  m  evidence,  nor 
can  mere  opinion."  In  the  case  cited  from  1 1  Serg,  Sf  Rawle,  199, 
this  caaeofJSmmel  v.  IQmmd  is  recognized.  The  question  there 
was,  whether  he  knew  the  general  character  of  the  witness^  This, 
said  the  court,  was  strictly  proper,  and  add,  what  is  said  by  people 
in  general,  is  the  true  point  of  inquiry;  and  every  thing  short  of  it 
is  incorrect;  so  that  we  find,  the  witness  is  not  strictly  confined  to 
the  immediate  neighbourhood  of  the  person,  but  is  allowed  to  say, 
what  his  character  for  truth  is  in  /Ae  county,  or  what  the  people  in 
general  say  as  to  his  general  character.  In  this  last  menti<med  case 
it  is  declared,  that  to  the  question,  whether  the  witness  would 
believe  him  on  his  oath?  a  direct  answer  would  not  be  objection- 
able, provided  the  belief  was  founded  on  the  witnesses's  knowledge 
of  his  general  character,  otherwise,  it  would  not  be  to  the  purpose; 
though  I  will  observe,  that  in  practice,  I  have  heard  the  single 
question,  "would  you  believe  him  <»  oath?"  put  for  thirty  years 
and  more  without  objection.  To  come  then  to  the  case  immedi- 
ately before  us:  Justice  Rogers  decided  that  in  attacking  the  cha- 
racter of  a  witness,  the  proper  mode  was  to  ask  the  witness- 
whether  he  was  acquainted  with  the  general  character  of  the 
witness  for  truth  and  veracity,  and  whether  from  that  general 
character,  he  would  believe  him  on  his  oath?  He  further  decided,, 
that  in  supporting  the  character  of  the  witness,  the  same  mode 
should  be  pursued.  The  witness  whose  character  was  impeached, 
lived  in  St.  Clair  township,  about  four  mites  from  Pittdivi^,  and  is 
a  man  well  known  in  Allegheny  county.  The  witnesses  who  sup- 
ported his  character,  live  in  rittsburg;  they  had  seen  him  often,, 
transacted  business  with  him,  knew  him  well,  and  were  acquainted 
with  his  character.  With  regard  to  the  meaning  of  the  terms^ 
neighboursy  neighbourhood,  immediate  neighbourhood,  I  would  say,  in 
rererence  to  the  present  objection,  that  they  were  co-extensive 
with  the  range  of  John  Ross*  frequent  intercourse  with  his  fellow 
citizens,  which,  from  the  evidence,  includes  the  county  of  Alle- 


Digitized  by 


Google 


SepL  T.  1829.]  OF  PENNSYLVANIA.  41 

(J(^m  Chess  v .  Finly  Chess,  William  Chess,  Wesly  Chess,  Andrew  Chess, 
NeUy  Chess  and  Mary  Chess.) 

gheny.  On  this  part  of  the  case  I  am  authorized  to  state,  that  at 
the  trial  of  the  case,  Judge  Rog&ra  was  of  opimon,  although  he  did 
not  so  decide,  that  greater  latitude  is  given  in  support^  than  in 
attacking  character;  and  this  I  think  is  abundantly  supported  by 
the  authorities,  and  by  the  reason  of  the  thing.  So  thai  if  there  was 
error,  it  was  in  favour  of  the  pl^ntiff  who  excepts.  But,  in  our 
opimon,  there  was  no  error;  and  a  new  trial  cannot  be  awarded. 

I  proceed  to  the  examination  of  tbe  3d  and  4th  exceptions, 
whfch  may  be  considered  together.  In  regard  to  the  third,  I  must, 
however,  observe,  that  the  counsel  have  changed  the  words  and 
meaning  of  the  judge,  to  make  the  error  of  which  they  complain. 
The  exception  is,  that  the  jury  was  told,  if  the  deed  of  14th  Feb- 
ruary,  1823,  was  invalid  at  that  time,  it  would  not  be  made  valid 
by  any  subsequent  act  The  court  did  not  say  so — the  words  of  the 
Judge  are,  "  If  William  Ches$  was  insane  at  the  time  of  the  execu- 
tion and  delivery  of  the  deed,  or  if  it  was  procured  by  imposition 
and  fraud,  the  deed  was  absolutely  voidy  and  no  acts  or  declarations 
of  his,  which  have  been  given  in  evidence,  would  confirm  it"  The 
meaning  of  the  judge  is  evident,  and  cannot  be  misunderstood;  he 
did  not  inform  the  jury  that  an  invalid  deed  could  not  be  made 
vaUd.  The  cases  cited  on  this  subject  clearly  establish  the  distinc- 
tion between  a  void  and  an  invalid  or  voidcAle  deed,  and  that  the 
former  cannot'be  confirmed,  though  the  latter  may.  In  Coke  Litt, 
295, 6.  a  confirmation  is  said  to  be  a  conveyance,  whereby  a  voidable 
estate  b  made  good,  or  a  lesser  estate  is  enlarged;  but  when  a  deed 
is  voiu/,  then  there  can  be  no  confirmation.  In  1  Wils,  320,  it  is 
decided,  that  articles  and  conveyances  obtained  by  fraud  and  impo- 
sition, were  not  made  good  by  the  subsequent  acts  and  declarations 
of  the  grantor.  So  also  in  15  Jokm.  573,  and  Duncan  v.  Findley,  4 
Serg,  qfjRaale,  483,  and  many  more  cases  might  be  cited,  establish- 
ing the  same  doctrine.  I  think  Lord  Mansfield  somewhere  has  said, 
th&re  could  be  no  confirmation  of  a  thing  absolutely  void;  but  that 
the  acts  of  the  grantor  might  operate  as  a  new  grant  Were  there 
any  such  acts  proved  in  mis  case?  I  have  looked  for  these  in  the 
evidence,  but  looked  in  vain:  they  are  not  to  be  found  in  the  evi- 
dence: (I  speak  here  my  own  sentiments)  on  the  contrary  a  host 
of  witnesses  proved  Mr.  Chess^  the  father,  to  be  a  man  of  weak 
and  confined  intellect,  at  intervals  clearly  insane,  and  at  all  timed 
incapable  of  transacting  business,  unless  with  the  advice  of  his 
family.  He  did  not  for  many  years  before  his  death,  manage  or 
direct  the  business  of  his  farm,  but  left  it  to  others.  For  years,  as 
the  plaintifi^'s  own  witnesses  proved,  he  entertained  a  groundless 
antipathy  against  his  wife  and  his  eldest  daughter;  and  some  time 
previous  to  the  14th  February,  1823,  he  went  to  reside  with  the 
plaintifi*,  who  had  before  been  advanced  more  than  a  child's  share, 
and  whose  influence  over  him  I  can  hardly  doubt     In  short,  the 
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circumstances,  before  and  at  the  execution  of  the  deed,  were  very 
suspicious,  and  after  the  execution  the  grantor  returned  with 
Jdm,  continued  with  him,  and  subject  to  his  influence,  until  near 
his  death;  during  all  which  time,  there  is  not  any  act  or  expression^ 
not  a  whisper  proved,  indicating  a  confirmation  of  his  deed.  To  me 
it  does  appear,  that  the  condition  of  Us  intellect  was. no  better 
after y  than  before  or  at  the  date'of  the  deed;  if,  indeed,  there  was 
any  change,  it  was  for  the  worse.  When  he  spd^ e  of  the  contents 
of  the  deed,  he  spoke  of  it  as  containing  one  hundred  acres  and  no 
more,  although  the  deed  contains  one  hundred  and  twenty-one 
acres;  and  we  are  told  that  the  surplus  of  twenty-one  acres  is  full 
of  coal,  and  therefore  very  valuable.  When  and  where  then,  I 
ask,  did  he  confirm  the  deed  7  But  I  repeat  it,  if  there  was  aducJ 
fraud  when  the  deed  was  executed,  it  could  not  be  confirmed;  for 
it  then  comes  directly  within  the  principle  settled  in  Duncan  v. 
FindleVf  4  Serg.  ^r  Rav)k,  483,  and  since  in  Yard  v/  Adlum^  1  Rawle^ 
171.  I  cannot  discover  that  the  court  took  cmy  facts,  which  were 
oitcred  to  prove  a  confirmation  of  the  deed,  from  the  consideratioa 
of  the  jury,  to  say  whether  the  grantor  was  sane  and  of  perfect 
mind,  and  free  from  imposition  or  fraud,  at  the  time  the  alleged 
confirmation  was  made  or  not  These  exceptions  are  not  sustained. 
The  5th  reason  is,  that  the  court  erred  in  charging  the  jury, 
that  recording  the  deed  was  no  delivery,  but  only  evidence  of  it,  of 
which  the  jury  were  to  judge.  In  the  ailment  <»  this  point,  the 
counsel,  with  much  apparent  plausibility,  contended,  that  by  our 
recording  act  of  1715,  deeds  of  baipun  and  sale  have  the  same 
efiect  as  a  feofiinent,  that  enrolling  is  like  livery  of  seisen,  and  that 
a  deed  takes  efiect  firom  it  Without  entering  into  a  minute  exa- 
mination of  the  soundness  of  the  doctrine  contended  for,  as  that 
appears  to  me  net  necessary,  I  will  venture  my  opinion  thus 
far,  that  although  a  feoflfaient,  lease  and  release,  fine,  Qic  are  said 
to  operate  by  transmutation  of  possession,  and  a  bai^in  and  sale 
by  tne  act  alluded  to,  has  the  same  legal  efiect  as  as  a  feoflment  or 
release,  yet  the  time  when  the  deed  of  bargain  and  sale  takes 
effect,  is  the  time  of  actual  delivery.  In  the  evidence,  I  can  see  no 
proof  of  the  delivery  of  the  deed,  or  any  thing  to  show  who  placed 
it  on  record;  indeed,  it  appears  to  me,  there  is  not  the  colour  <^ 
evidence  that  William  Chess  took  the  deed  to  the  recording  ofiice ; 
all  that  is  proved  as  to  this  part  of  the  cause,  being,  that  two  or 
three  weeks  before  the  1st  ol  April,  the  old  man  came  to  the  river, 
and  said,  ''he  was  going  to  get  the  deed  recorded;"  and  thus 
far  he  is  traced,  and  no  further.  It  was  not  then  recorded^  and  not 
until  about  three  weeks  after,  by  whom,  no  one  does  or  can  say.  I 
have  examined  the  testimony  bearing  on  this  part  of  the  caiose^ 
with  some  attention,  and  it  appears  to  me,  that  if  the  deed  was  not 
delivered  on  the  14th  February,  1823,  there  is  no  evideoce,  thai 
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it  was  delivered  in  fact  at  any  other  time.  The  mere  reding  of  it 
is  not  a  delivery,  it  is  evidence  only  of  a  delivery.  Delivery  is 
requisite  to  the  proper  and  legal  execution  of  a  deed,  and  it  may- 
be, as  stated  in  Shepp.  Touch.  57-58,  and  12  Johns.  421,  either 
actual,  by  doing  something,  and  saying  nothing,  or  else  verbal,  by 
saying  something  and  doing  nothing;  or  it  may  be  by  both;  but  by 
one  or  both  of  them,  it  must  be  made:  for  otheniiise,  though  it  be 
ever  so  well  sealed  and  written,  yet  it  is  of  no  force.  The  delivery 
may  be  to  the  party,  or  to  any  one  for  the  party,  if  duly  authorized; 
or  to  a  stranger,  for  the  use  ot  the  party,  without  authority.  I  can- 
not see,  in  tins  case,  any  evidence  of  a  delivery  by  William  Chess.  If 
then  the  deed  was  not  delivered  on  the  14th  February,  1823;  if  on 
that  day  the  grantor  was  insane;  it  was  inciunbent  on  the  plaintiff  to 
show  when  it  was  delivered.  He  has  not  done  so;  and  in  the  absence 
of  proof  to  the  contrary,  the  inevitable  presumption  is,  it  was  deli- 
vered in  fact  on  the  day  it  bears  date:  but  on  that  day  the  jury 
have  pronoimced  him  to  have  been  insane,  and  it  is  therefore 
almost  unnecessary  to  say,  this  deed  could  not  have  been  legally 
executed.  The  recording  of  it,  therefore,  was  no  delivery;  at  best, 
it  was  merely  evidence  of  deUvery,  of  which  the  jury  were  to 
judge.  I  am  accordingly  of  opinion,  that  in  respect  to  this  part  of  the 
cause,  the  judge  ch^u^ed  correctly,  and  that,  for  the  reason  here 
assigned,  we  ought  not  to  grant  a  new  trial. 

O^e  exception  more  remains  to  be  adverted  to.  It  is,  that  the 
court  erred  in  sustaining  the  challenge  of  the  defendants,  to  a 
junnr,  on  the  sole  ground  that  he  was  a  witness  in  the  cause.  In  the 
case  of  Harper  ^r  Irvine  v.  KMm^  11  Serg.  4"  Rawle^  280,  the  cause 
of  challenge  was  ''that  the  juror  had  been  examined  before  arbi- 
trators, as  a  witness  for  the  defendant;'^  and  it  is  there  said,  that  a 
juror  is  a  cmnpetent  witness,  and  that  therefore  it  cannot  be  a  rule, 
that  one  cannot  be  a  juror,  because  he  has  given  testimony  in  the 
same  cause  before  another  tribimal:  but  it  is  also  there  said,  that 
it  seems  if  the  testimony  be  of  such  a  nature,  as  to  show  that  he 
had  formed  an  opinion  in  favour  of  one  of  the  parties,  it  ought 
to  exclude  him  from  the  jury.  And  this  is  right  In  this  case  the 
juror  wished  to  be  excused,  and  stated  he  was  a  witness.  It  did  not 
then  appear  what  he  would  prove;  but  it  was  known  he  was  a 
witness  for  the  plaintiff:  and  if,  as  it  has  been  said,  he  was  to  be 
called  to  impeach  the  character  of  Jcihn  Ross,  who  was  an  important 
witness  for  the  defendants,  and  wh(»n  it  was  said  the  juror  would 
not  believe  on  oath,  he  ought  to  have  been  excluded  from  the  jury. 
In  delivering  the  opinion  of  this  court,  in  a  case  at  the  last  term  for 
the  middle  mstrict  at  Sunbury,  I«aid,  that  it  did  not  escape  the  dis- 
cernment of  our  legislature,  that  a  principle  requisite  to  secure  a  due 
administration  of  justice,  and  fair  and  impartial  trials,  was  to  have 
jurors  who  were  impartial  and  entirely  free  from  all  kind  of  bias, 
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or  the  suspicion  ther eo£;  that  like  Caesar's  wife,  they  ought  not  only 
to  be  pure,  but  unsuspected.  Our  jury  law  manifestly  provides  (or 
an  impartial  jury.  What  was  done  in  this  particular,  in  the  case 
before  us?  Why  a  doubtful  man  was  set  jEudde,  in  a  great  measure 
upon  Us  own  request,  and  one  not  liable  to  any  objectico,  substi- 
tuted Surely  tlus.  was  not  error.  In  fine,  we  are  of  opinion,  that  a 
new  trial  ought  not  to  be  granted,  for  any  of  the  reasons  assigned, 
but  that  the  judement  of  the  circuit  court  should  be  affirmed. 
Top,  Justice,  dissented 


JAMES  B.  M'GREW  against  MATTHEW  M^LANAHAN,  and 
SIMON  DRUM. 

When  land  is  sold  upo»  a  judgment,  the  sheriff  must  appropriate  the 
money  arising  from  the  sale  to  existing  liens,  according  to  their  priority, 
and  convey  to  the  purchaser  a  title  free  from  incumbrances. 

Whem  a  judgment  is  obtained  upon  one  of  several  b(Mids  which  were 
secured  by  a  mortgage*  and  an  execution  issued  thereon,  upon  which  the 
mortgaged  premises  are  levied,  and  afterwards  sold  upon  a  venditioni  ex- 
ponas, before  the  mortgage  is  due,  the  purchaser  takes  the  land  dis* 
charged  of  the  lien  of  the  mortgage. 

This  was  an  appeal  from  the  decision  of  Huston,  J.  at  a  circuit 
court,  held  for  Westmoreland  county. 

Maihew  MLanahany  one  of  the  defendants,  being  the  owner  of  a 
tract  of  land,  on  the  15th  of  April,  1815,  executed  a  mortgage 
thereon,  to  secure  the  payment  of  eight  bonds  to  WUiiam  Campbell^ 
bearing  even  date  with  the  said  mortgage,  and  each  conditioned 
for  the  payment  of  three  hundred  and  fifty  dollars,  on  the  15th 
April,  in  each  year  thereafter,  until  the  whole  should  be  paid. 
The  mortgage  was  recorded  on  the  24th  January,  1817.  On  the 
15th  AprU,  1817,  two  of  the  mortgage  bonds  being  due,  William 
Campbell  brought  separate  suits  thereon  against  Matthew  MLana- 
han,  in  the  conunon  pleas  of  Westmoreland  county,  to  August 
term,  1817,  and  obtained  judgments;  writs  o{ fieri  facias^  were 
issued  to  the  next  term,  which  were  levied  upon  the  mortgaged 
premises;  an  in<misition  thereon  held,  and  the  same  condemned: 
whereupon  to  November  term,  1818,  a  vendiiumi  exponas  issued, 
and  the  land  was  sold  to  Simon  Drum^  the  other  defendant,  for  six 
hundred  and  fifty  dollars,  who  on  the  17th  February,  1819,  re- 
ceived the  dieriflrs  deed  therefor. 

After  the  mortgage  became  due,  a  scire  faciax  was  issued 
thereon  to  August  term,  1824,  upon  which  judgment  was  obtained 
on  the  2l8t  October,  1824,  for  two  thousand  and  fifty-nine  dollars 
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and  thirhr-mne  cents;  a  levari  facias  was  issued  to  February  term, 
1825,  and  the  land  was  sold  to  James  B,  MGrew^  the  plaintm,  who 
was  also  the.  assignee  of  the  mortgage,  for  fifteen  hundred  dollars, 
who  received  the  sheri£Ps  deed  for  the  same  on  the  23d  February, 
1825. 

It  also  appeared  that  the  six  hundred  and  fifty  dollars,  paid  by 
Simon  Drum^  was  more  than  suflicient  to  pay  the  judmients  of 
Wiliiam  CampbeU,  upon  which  it  was  sold,  and  a  smaU  balance 
thereof  was  paid  to  ./nbt^AevJIfZaiiaAan,  the  mor^aeor,  and  Simm 
Drum,  the  purchaser,  under  the  judgments  obtamcS  on  the  mort- 
gage bonds. 

Under  the  direction  of  the  court,  &e  jury  found  a  verdict  for  the 
4lef6ndants.    A  motion  was  made  for  a  new  trial: 

1st  Because  the  court  erred  in  instructing  the  jury  that  the  sale 
made  to  Simon  Drum^  upon  the  judgments,  dttchai^ed  &e  lien  of 
the  mortgage. 

2d.  B^use  the  court  directed  the  jury  that  they  ought  to  find 
for  the  defendants,  whereas  their  verdict  ought  to  have  been  for 
theplaintifil 

Which  motion  was  overruled,  and  the  plaintiff  appealed. 

In  this  court  the  cause  was  argued  by  ^.  C.  Foster  and  Couher 
for  appellant — The  cases  o{  Nichols  v.  rostlethwaitey  2  Yeates^  Rep. 
131,  and  Gumetfs  Executors  v.  Alexander^  14  Serg.  Sf  Rawle^  257, 
establish  the  principle,  that  not  only  judgments  against  the  defend- 
ant whose  land  is  sdd,  but  also  against  his  vendor,  and  even  legacies 
must  be  paid  by  the  sheriff,  out  of  the  proceeds  of  the  sale.  But 
to  this  jule  it  is  apprehended  there  are  exceptions.  If  a  junior 
judgment  creditor  sells  lands  sufficient  to  pay  all  prior  judgments, 
there  can  be  no  good  objection  from  any  quarter:  |  but  if  those 
lands  are  sold  for  a  sum  which  is  insufficient  to  satisfy  the  prior 
judgments;  the  court,  on  the  application  of  those  prior  judgment 
creditors,  would  refuse  to  confirm  the  sale,  or  to  permit  the  sheriff 
to  acknowledge  the  deed.  It  would  not  be  sanctioned,  that  the 
security  of  a  judgment  creditor  should  be  swept  away  by  one  who 
could  have  no  beneficial  interest  in  the  sale,  or  in  the  fund  produced 
by  it 

Two  fundamental  principles  may  be  laid  down,  which  will  form 
a  rule  to  decide  all  possible  cases  that  can  arise  imder  a  sheriff's 
sale.  The  first,  which  has  been  long  estabUshed,  is,  that  any  right, 
however  small,  may  be  sold  in  Pennsylvania,  for  the  payment  of 
debts. 

The  second  is,  that  every  rule  of  law  and  equity,  applicable  to 
a  sale  made  by  an  individual,  is  also  applicable  to  a  sale  made  by 
a  sheriff  Thus  if  one  against  whom  there  are  several  judgments, 
sells  his  land  for  more  than  the  amount  of  such  judgments,  the 
purchaser  will  be  justified  in  appropriating  so  much  of  th^  pur- 
chase money  to  their  payment;  and  it  will  be  payment  of  so  much 
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to  the  vendor.  If  he  does  not  thus  sell,  the  law  will  interpose  and 
sell  for  him,  and  direct  the  sheriff  to  do  that  which  he  himself 
nii^t  have  done.  K  the  purchaser  would  pay  over  the  purchase 
money  to  the  vendor,  the  hen  of  the  iudgmente  would  remain;  nor, 
if  the  purchaser  at  sheriff's  sale  n^lecte  to  see  the  money  appro- 
priated to  the  payment  of  prior  judgments,  will  the  sale,  it  is 
apprehended,  discharge  prior  liens. 

The  case  of  a  mortgage  stands  on  stronger  grounds,  as  respects 
the  mortgs^ed  property,  than  the  rights  even  of  a  prior  judgment 
creditor,  it  is  considered  as  establidied  law,  that  as  between  the 
mortgagor  and  mortgagee,  the  legal  estate  is  in  the  latter,  and  the 
equity  of  redemption  in  the  former.  The  right  of  the  mortgagee 
to  sustain  an  ejectment  upon  the  mortage  deed,  and  recover 
the  possession  of  the  land,  that  the  executmg  of  a  mortgage  by 
cme  joint  tenant,  severs  the  joint  tenancy;  and  other  cases  prove, 
that  the  common  law  construction  and  effect  of  a  mortgage  is 
recc^nized  in  Pennsylvania,  and  is  unaffected  by  the  remedy  afford- 
ed by  our  statute. 

Wnat  more  can  be  levied  on  a^?. /a.  than  the  equity  of  re- 
demption? It  is  all  ttie  right,  title,  mterest  and  claim,  of  the 
defendant  Could  he  sell  more  by  private  sale,  or  would  any  thing 
more  pass  from  him  by  any  deed  he  could  make?  And,  it  may  bi 
asked  with  ereat  confidence,  can  the  sheriff  sell  any  greater  estate 
than  the  defendant  had? 

This  question  arose  in  the  case  of  Patterson  for  use  v.  Sample^  4 
Yeates  308.  There  the  mortgage  was  recorded  13th  March,  1801, 
more  than  six  months  from  its  date,  but  before  the  judgment,  which 
was  entered  14th  November,  1801.  The  mortgaged  land  was  sold 
under  a  judgment  for  eight  thousand  dollai^  An  application 
having  been  made  to  the  supreme  court  on  appeal  trom  the  circuit 
court,  that  court  expressly  declared,  "  that  die  mortgagee  had  a 
plain  si||nple  remedy,  by  proceeding  in  the  usual  way  on  the  mort- 
gage." This  decision  cannot  be  misunderstood;  and  if  it  is  authority, 
is  conclusive  of  this  cause,  unless  the  circumstance  of  the  judgment 
upon  which  the  land  was  sold,  being  obtained  upon  a  bond  which 
was  secured  by  the  mortgage,  should  alter  the  case :  and  it  is  not 
easily  discoverable  how  that  can  be. 

In  MCcdl  V.  Lenox,  9  Serg.  ^  RavUe,  308,  the  present  C.  J.  ex- 
pressly  says,  if  the  mortgagee  "proceeds  as  a  judgment  creditor  on 
the  bond,  he  may  instantly  have  execution  of  the  mort^iged  pre- 
mises, to  the  extent  of  the eqtdty  of  redemption"  And  Duncan,  J. 
was  of  opinion,  "that  when  there  was  a  judgment  for  one  entire 
debt,  secured  by  a  mortage,  and  the  mor^aged  premises  sold,  the 
purchaser  acqmres  all  the  title  of  the  mortgagor:'*  yet  he  excepts 
from  this  general  doctrine,  the  case  of  several  bon<b,  given  to  the 
same  person,  secured  by  the  same  mortgage.  The  plaintiff  is  there- 
fore not  without  authority  on  his  side.     In  the  case  oi  Lenox  v. 
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MCcdlAnige  Duncan  says  that  the  case  in  1 1  Johns.  Rep.  462,  Jack- 


Sony.  JFJo//,  where  the  land  sold  for  seventy  dollars,  and  had  been 
mortgaged  for  seven  hundred  dollars,  was  determined  up<m  princi- 

Sles  of  strict  law,  arising  from  the  disparity  of  price  and  real  value, 
iut  how  dangerous  it  would  be  to  render  the  law  thus  uncertain! 
Kany  weight  ousht  to  be  attached  to  such  a  circumstance,  it  would 
apply  with  its  iuUest  force  to  this  case,  where  the  land  was  sold 
for  less  than  one  fourth  its  vahie.  The  authority  of  the  case  in  11 
Johns,  is  not  in  any  degree  shaken  by  the  case  in  2  Johns.  Chan. 
Rep.  Tyer  and  AUcm  v.  Anon;  it  is,  indeed,  confirmed.  It  is  true  the 
chancellor  intimates  certain  supposed  inconveniences  that  may 
arise  from  the  sale  of  an  equity  of  redemption;  yet  in  that  case,  al- 
though the  land  was  levied  on,  and  not  the  equity  of  redemption 
by  express  terms,  he  considers  it  nevertheless  as  oiJy  the  equity  of 
redemption,  and  decrees  accordingly :  and  the  su^estion  that  he 
might  hereafter  issue  an  injunction  to  prevent  the  saleof  the  equity 
of  redemption,  (from  its  supposed  injury)  would  apply  as  well  to  a 
case  where,  in  express  language,  the  equity  of  redemption  was 
levied  on,  as  where  it  followed  from  natural  and  legal  construction. 
The  acts  of  Assembly  in  relation  to  sales  under  judgments,  only 
give  such  title  to  the  purchaser  as  the  defendant  had  at  the  time 
the  judgment  was  obtained;  and  the  circumstance  of  its  having 
been  obtained  upon  a  mortage  bond,  can  not  alter  the  law.  In  the 
argument  of  the  case  oiBanUeon  v.  Smithy  2  Bin.  Rep.  146,  Mr.  Hop» 
kinson  and  Mr.  Rawle  say,  "  it  is  analagous  to  the  case  of  a  b<»id 
and  nK>rtgage,  in  which  an  execution  and  sale,  under  the  bond,  has 
never  been  supposed  to  extinguish  the  plaintiflPs  lien." 
/.  B.  Alexander  for  appellees. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. — ^The  question  which  is  presented  for  the  decision  of 
this  court  is;  whether  the  purchaser  of  the  land,  sold  under  the 
levari  facias^  issued  on  the  judgment  obtained  on  the  scire  facias  oa 
the  mortgage,  for  several  of  the  instalments  due  on  the  land,  can 
recover  in  an  ejectment,  the  possession  of  the  land  from  the  mort- 
gagor and  the  purchaser  of  the  same  land,  sold  to  him  by  the 
dieriff,  under  an  execution  issued  on  a  judgment,  obtained  in  the 
action  brought  to  recover  the  amount  of  one  of  the  bonds,  the  pay- 
ment of  which  was  secured  by  the  same  mortage,  when  the  said 
judgment  had  been  obtained,  execution  issued,  and  the  land  sold, 
before  action  v>as  brought,  or  judgment  rendered,  on  the  mortgage  for 
■aid  subsequent  instalments. 

At  the  circuit  court  held  last  August  by  justice  HusTOir,  for  the 
county  of  Westmoreland,  he  instructed  the  jury,  that  the  sale  of 
the  land,  on  the  judgment  in  the  suit  on  the  bcmd,  extinguished  the 
right  of  the  plaintiff  to  sell  the  same  land  again,  on  the  mortgager 
ibmt  Simon  Drum,  the  purchaser  at  the  first  sheriff's  sale,  bought  tne 
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estate,  and  held  it  freed  and  discharged  from  this  mortgage,  and 
that  the  last  sale  to  the  plaintiff  was  void,  and  vested  no  interest  in 
him.  The  jury  fomid,  accordingly,  for  the  defendants,  and  from  this 
decision  the  plaintiff  appealed  to  this  court 

In  the  case  of  judgments,  it  certainly  has  been  an  ancient  prac- 
tice, and  is  now  a  settled  rule,  for  the  sherifi^  when  land  has  been 
^Id  by  him  on  a  judgment,  to  appropriate  the  money  proceedin^g 
from  the  sale,  to  existing  liens,  according  to  their  priority,  and  to 
convey  to  the  purchaser,  a  title  free  from  incumbrances.  See  1 
Bin.  97.  3  Bin.  368.  1  Serg-.  4- ifaajfe,  320.  7  Serg.  4- ifarofe,  290. 
14  Sergt.  4-  Rcade,  257.  In  the  case  of  Nicholh  v.  PostlethTDoiie,  2 
DaU,  131,  decided  at  a  court  of  Nisi  Prius^  at  Carlisle,  the  court 
even  directed  legacies^  charged  on  the  land  of  the  defendants,^  by  his 
devisor,  to  be  paid.  And  the  case  of  Gtimetfa  Executor  v.  Aleaxmder^ 
14  Serfft.  4*  Rawkf  257,  clearly  goes  to  establish  the  principle,  that 
not.  only  judgments  against  the  defendant,  but  judgments  against 
his  vendor,  which  were  a  lien  on  the  land,  should  be  paid  out  of 
the  money  arising  from  the  sale  of  the  defendant's  land. 

The  case  otMCall  v.  Zemxc,  9  Serg.  A-  /Jairfe,  goes  far  to  deride 
the  present  question.  In  that  case,  chiet  justice  Jughman  renaark- 
ed  upon  the  practice  in  this  state,  to  sell  land  for  its  /idl  valuer 
without  regard  to  liens^  and  apply  the  proceeds  of  the  sheriffs  sale, 
to  the  discharge  of  liens  according  to  their  priority.  And  in  a  case 
of  Glass  V.  Grilmore^  decided  by  this  court  in  Lancaster,  at  May  termr 
1829,  and  not  yet  reported,  justice  Rogers^  in  delivering  the  judg- 
ment of  the  court,  said,  *'  as  respects  sales,  made  by  the  shenff,  it 
has  been  cdready  decided,  that  the  lien  of  judgments,  and  even 
legacies,  charged  on  lands  are  divested;  that  the  judgment  creditor 
and  legatee,  must  look  to  the  sheriff  for  their  money,  as  the  pur- 
chaser is  not  bound  to  see  to  the  application  of  the  purchase 
money.'* 

But  it  is  contended,  that  the  rights  of  a  mortgagee,  stand  on 
higher  grounds  than  those  of  a  prior  judgment  creditor.  I  confess 
I  cannot  see  why  they  should;  nor  have  they,  in  adjudged  cases  on 
this  subject,  been  so  considered.  Although  mortgages  tn  form  are 
conveyances  of  lands,  yet  in  substance^  they  are  only  securities  for 
the  payment  of  money ;  and  the  debt  being  once  paid,  or  extinguish- 
ed, the  mortgage  is  considered  as  at  an  end.  Between  the  mortgage 
and  the  bond,  there  is,  as  judge  Duncan  expresses  it,  an  inseparable 
imion;  the  bond  isjthe  principal,  the  mortgage  an  incident  to  it,  inca- 
pable of  existing  withcwt  the  debt,  of  which  the  bond  is  the  original 
security.  How  then,  when  the  land  is  sold  for  the  very  debt  secured 
by  the  bond,  can  the  rights  of  mortgagees  be  considered  as  standing 
on  higher  grounds,  than  the  rights  of  prior  judgment  creditors? 
The  bond  and  mortgage  are  securities  for  one  and  the  same  debt, 
to  recover  which,  the  mortgagee  has  three  remedies;  he  may  pro- 
ceed by  ejectment,  and  recover  the  premises;  by  scire  facias  on  the 


Digitized  by 


Google 


Sept.  T.  1829^  OF  PENNSYLVANIA.  49 

(James  B.  M'Grcw  v.  Matthew  M'Lanahan  and  Simon  Drum.) 

mortgage,  or  on  the  bond,  by  an  action  of  debt;  if  he  proreed  by 
scire  facias^  or  by  action  of  debt,  on  tlie  bond,  he  may  recover  the 
debt  by  a  sale  of  the  land.  The  mortgagee  has  his  election  to  pro- 
ceed in  either  way,  and  having  seen  proper  to  proceed  on  the  bonds, 
or  <Mie  of  them,  and  have  the  land  sold,  the  very  substance  itseh', 
it  would  be  wholly  incongruous  and  unjust,  to  permit  him  to  pro- 
ce^  to  a  second  sale  on  a  scire  facias^  of  the  same  substance. 
Such  double  proceedings  are  incompatible,  and  repugnant  to  the 
spirit  and  policy  of  our  law.  The  land  cannot  be  twice  sold.  If  by 
this  proceeding  on  one  of  the  bonds,  the  mortgagee  has  been  injured, 
or  a  loss  has  been  sustained,  it  is  his  own  fault,  by  not  proceeding 
directly  on  the  nKwrtgage;  to  prevent  injury  to  others,  the  mort- 
^gee  must  so  deal  with  his  security,  as  not  to  work  injustice. 
These  principles  have  been  establish^  by  former  decisions,  parti- 
cularly that  in  the.  case  of  MCall  v.  Lenox^  9  Serg*  A*  Rawle,  302. 
But  the  question  was  put  at  rest  by  this  court,  at  the  last  isession  at 
Sunbury,  in  June,  in  the  case  of  MUard  and  Adams  v.  JVorris.  In 
that  case,  the  land  had  been  sold  by  the  sherifT,  without  any  reser- 
vation or  mention  of  incumbrances.  The  question  was,  whether  a 
purchaser  at  sheriff's  sale,  under  a  judgment,  held  the  land  freed 
and  discharged  of  the  lien  of  a  mortgage,  prior  to  the  judgment; 
and  it  was  decided  that  in  this  state,  the  usage  had  been,  if  there 
was  not  an  express  reservation,  that  the  title  and  lien  of  a  prior 
mortgage  were  divested,  and  extinguished  by  a  sheriff's  sale  of  the 
land  on  a  younger  judgnM*nt  The  opinion  delivered  in  that  case, 
by  Justice  Tbrf,  entered  into  a  full  examination  of  all  the  cases. 
We  are,  accordingly,  of  opinion,  that  the  de^cision  of  the  circuit 
court  was  right,  and  that  the  judgment  be  affirmed. 

Judgment  affirmed. 


TERRENCE  M^IRR  against  GEORGE  AARON. 

A  gift  to  a  charity  shall  not  fail  for  the  want  of  a  trustee,  hut  vest  as  soon 
as  the  charity  has  acquired  a  capacity  to  take. 

T.  B.  in  his  last  will  made  the  following  devise — "  T  give  and  bequeath 
all  my  real  estate,  to  wit,  &c.  to  a  Roman  Catholic  priest  that  shall 
succeed  me  in  this  said  place,  to  be  entailed  to  him  and  to  his  successors, 
in  trust,  and  for  the  use  herein  mentioned,  in  succession,  forever,  &c.  &c. 
and  further,  it  is  my  will,  that  the  priest  for  the  time  being,  shall  trans- 
mit the  land  so  left  him  as  aforesaid,  to  his  successor,  clear  of  all  incum- 
brances as  aforcs^d,"  &c.  Held  that  the  devise  was  for  the  mainte- 
nance of  a  priest,  but  in  case  of  the  congregation,  and  for  its  benefit 
alone.  And  the  congregation  is  entitled  to  take  the  profits  in  the  first 
instance,  but  subject  to  a  right  in  the  priest,  to  have  them  applied  to  his 
support. 

This  was  an  ejectment  originally  brought,  in  the  court  of  com- 
0U)n  pleas  of  Westmoreland  county,  and  removed  by  habeas  carpus 
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cum  causay  to  the  circuit  court  of  the  game  county,  >where  it  was 
tried  before  Huston^  Justice. 

The  plaintiff,  an  inducted  Roman  Catholic  priest,  on  the  trial  of 
the  cause,  claimed  the  premises  in  controversy,  two  tracts  of  land 
in  Westmoreland  county,  as  answering  the  description  of  the 
devisee  under  the  will  of  the  Rev.  Theodorw  BrawerSf  dated  &e 
23th  October,  1790,  and  duly  proved  in  the  register's  office. 

The  only  part  of  the  will  which  is  material  to  an  understanding 
of  the  case  is  as  follows: 

Item,  I  give  and  bequeath  all  my  real  estate,  viz:  my  place  on 
which  I  now  live,  called  "  Sportsman's  Hall,"  and  one  other  tract 
of  land  on  Loyalhanna  creek,  called  "O'Neal's  Victory,"  with  their 
appurtenances,  to  a  Roman  Catholic  priest,  that  shiUl  succeed  me 
in  this  said  place,  to  be  entailed  to  him  and  to  his  successors,  in 
trust,  and  so  left  by  him  who  shall  succeed  me,  to  his  successors^ 
and  so  in  trust,  for  the  use  herein  mentioned,  in  succesaon,  forever; 
and  that  the  said  priest,  for  the  time  being,  shall  strictly  and  faith- 
fully say  four  masses  each  and  every  year,  forever,  viz:  one  for  the 
soul  of  the  Rev.  Thodorus  Browers,  on  the  day  of  his  death,  in 
each  and  every  year,  forever,  and  three  others  the  following  days 
in  each  year  as  aforesaid,  at  the  request  of  the  Rev.  Theodorus 
Browers;  and  further,  it  is  my  wiU,  that  the  priest,  for  the  time 
being,  shall  transmit  the  land  so  left  him  in  trust  as  aforesaid^  to  his 
successor,  clear  of  all  incumbrances  as  aforesaid,  and  I  nominate, 
constitute  and  appoint  Christian  Reffiier,  and  Henry  Coons,  execu- 
tors to  this  my  last  will  and  testament,  this  twenty-fourth  day  of 
October,  in  the  year  of  our  Lord,  one  thousand  seven  hundred  and 
ninety. 

After  the  death  of  the  testator,  the  congregation,  (under  the  im- 
pression that  a  devise  to  an  officiating  priest,  and  his  successors,  not 
being  a  corporation  sole,  was  against  the  policy  of  the  law^  and 
void,  as  tending  to  a  perpetuity,  and  therefore  the  legal  title  would 
escheat  to  the  commonwealth,)  applied  to  the  legislature  to  make 
a  provision,  by  which  the  intention  of  the  testator  should  be  carried 
into  effect,  which  produced  the  act  of  the  7th  March  1821,  vesting 
the  title  in  several  trustees  of  the  congregation,  and  their  successors; 
who  leased  the  same  to  George  Aaron,  who  is  the  defendant  in  this 
suit  In  the  circuit  court,  according  to  the  opinion  of  the  judge 
who  tried  the  cause,  the  jury  found  a  verdict  for  the  defendant. 

The  plaintiff,  by  his  attorneys,  ^/exawcfer  W.  Foster,  John  B.  Alex- 
ander, Joseph  EL  l^hns,  and  James  Nichols,  Esquires,  moved  the  court 
for  a  new  trial,  for  the  following  reasons: 

1st  The  court,  on  the  trial  of  the  said  cause,  erred  in  directing 
the  jury,  that  the  Rev.  TerrenceM^Girr,  the  plaintiff  in  said  cause» 
(admitted  and  proved  to  be  the  successor  of  the  Rev.  Theodorus 
Browers,  in  the  pastoral  office,)  was  not  entitled  to  the  possession  of 
the  tract  of  land  in  dispute,  called  ^'ONeal's  Victory,"  under  th« 
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will  of  tiie  sud  Theodoms  Browen^  and  of  the  act  of  aBsemblj  of  the 
7tb  of  March,  1821. 

2d.  The  court,  on  the  trial  of  the  said  cause,  erred  in  directing 
the  jury,  that  the  devke,  in  the  last  will  and  testament  <£  the  Rev. 
Theodorus  Browers^  of  the  two  tracts  of  land,  called  ^  Sportsman's 
Hall,"  and  "O  Neal's  Victory,"  was  intended  for  the  benefit  of  the 
congr^ation,  and  that  the  trustees  of  the  congr^ation,  appmnted 
luicfer  die  act  of  assembly  of  the  7  th  of  March,  1821,  were  entitled 
to  retain  the  possession,  against  the  successor  of  the  Rev.  Theodona 
Brewers, 

dd.  The  court,  on  the  trial  of  the  said  cause,  erred  in  directing 
the  jury,  that  the  plaintLOT,  the  Rev.  Terrence  MGirr,  though  ad- 
mitted  and  proved  to  be  the  successor  of  the  Rev.  Theodcmu 
Browersj  in  the  pastoral  office,  was  not  entitled  to  recover  in  eject- 
ment  against  the  lessee  of  the  trustees  of  the  congregation,  appoint- 
ed under  the  act  of  the  7th  of  March,  1821,  the  tract  of  land  called 
"O  NeaVs  Victory." 

Which  motion  was  overruled  by  the  court,  and  the  plaintiff  ap- 
pealed from  the  decision. 

Nichobj  Foster  and  Alexander  for  appellants. 

Coulter  for  appellee,  whom  the  court  decUned  to  hear.    . 

The  opinion  of  the  court  was  delivered  by 

Gibson,  C.  J, — ^The  plaintiff,  an  inducted  Roman  Catholic  priest, 
claims  the  premises,  as  answering  the  description  of  the  devisee  in 
the  will  of  the  Rev.  Mr.  Browers,  The  defendant  holds  under  a 
lease  from  tnistees  appointed  by  a  private  act  of  assembly,  to  exe- 
cute the  trusts  of  the  will,  before  the  congregation  had  obtained  its 
charter  of  incorporation.  Neither  party  doubts  the  right  of  the 
plaintiff  to  have  the  profits  applied  to  his  maintenance ;  and  the 
contest  is,  consequenthr,  about  the  ri^ht  to  the  immediate  manage- 
ment of  the  estate.  Were  the  devise  mterpreted  strictly  according 
to  the  meaning  of  the  words,  it  would  be  impossible  to  carry  the 
intention  of  the  testator  into  efiect,  for  want  of  trustees  to  perpe-: 
tuate  the  application  of  his  bounty  to  the  successive  objects  of  it  A 
devise  to  an  officiating  priest  and  his  successors,  not  being  a  corpo- 
ratiim  sole,  is  against  the  policy  of  the  law,  and  void,  as  tending  to 
a  perpetuity;  and  this  was  the  reason,  I  presume,  why  the  legal 
title,  which  it  was  supposed  had  escheated  to  the  commonwealth, 
was  vested  in  trustees  for  the  uses  declared  in  the  wilL  But  we  are 
to  interpret  this  devise  as  if  the  legidaturehad  not  interfered;  and 
we  can  prevent  it  from  failing  of  effect  for  want  of  a  trustee,  only 
by  holding,  in]  accordance  with  what,  notwithstanding  the  literal 
meaning  of  the  words,  was  undoubtedly  the  actual  intent,  that  the 
devise  was  for  the  maintenance  of  a  priest,  but  in  ease  of  the  con^ 
gregcUion;  and  consequently  for  its  benefit  alone.  Now,  although  the 
congregation  was  not  incorporated  at  the  death  of  Mr.  Broxvers^ 
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yet  by  the  decisions  of  the  court,  a  gift  to  a  charity  shall  not  fail 
for  the  want  of  a  trustee,  but  vest  as  soon  as  the  charity  has  acquired 
a  capacity  to  take.  But  before  the  congregation  had  acquired  that 
capacity,  the  legislature  had  vested  the  title  in  trustees,  under 
whom  the  defendant  claims*  It  is  unnecessary  to  inquire  into  the 
consequences  of  this  act,  as  the  legislature  interfered  no  farther  than 
to  vest  in  those  trustees  whatever  might  have  escheated  to  the 
commonwealth,  without  at  all  meaning  to  alter  the  trusts  in  the 
will.  But  there  was  in  fact  no  escheat,  the  gift  being  sustainable 
on  principles  defined  in  former  decisions  of  tibis  court ;  and  conse- 
quently there  was  nothing  on  which  the  act  could  operate.  That 
matter  bein^  disposed  of,  it  follows  that  the  congregation,  either  as 
having  itself  the  legal  title,  or  as  standing  in  the  relation  of  cestui 
que  trust,  to  the  lessors  of  the  defendant,  is  entitled  to  take  the  profits 
in  the  first  instance,  but  subject  to  a  right  in  the  plaintiff  to  have 
them  applied  to  his  support;  and  the  exceptions  to  the  verdict, 
therefore,  are  not  sustained. 

Judgment  affirmed. 


The  COMMONWEALTH  against  the  administrators  of  PATRICK 
FARRELY,  deceased. 

The  account  of  a  public  officer,  settled  by  the  Auditor  General,  and  ap- 
proved by  the  State  Treasurer,  and  duly  certified  by  the  Auditor  General, 
to  be  a  true  copy  from  the  records  of  his  office,  is,  prima  facia,  sufficient 
evidence  to  enable  the  commonwealth  to  liecover  the  balance  due  by 
such  officer,  in  a  suit  brought  on  his  official  bond  against  his  surety. 

Writ  of  error  to  Crawford  county,  to  remove  the  record  of  a 
suit,  brought  in  the  court  of  common  pleas,  by  the  CommontoeaUh 
against  the  Administrators  of  Patrick  FarreUy,  deceased. 

The  defendants  intestate,  FarreUy,  was  one  of  the  sureties  of 
Richard  Bean,  in  a  bond  to  the  comnK)nwealth,  in  the  sum  of  four 
thousand  dollars,  dated  8th  February,  1819,  conditioned  that  the 
said  Bean,  who  had  been  commissioned  Brigade  Inspector  of  the 
sixteenth  division  Pennsylvania  militia,  by  commission  dated  15th 
October,  1818,  should  faithfully  execute  the  duties  of  said  office, 
and  anK>ng  other  duties,  "  should  from  time  to  time,  well  and  truly 
account  for  all  moneys  which  may  come  to  his  hands,  in  virtue  of 
said  office,  and  pay  over  any  balance  which  may  be  ascertained  by 
the  proper  authorities  to  be  lawfully  due  by  him."  A  breach  was 
a«signed  in  the  declaration,  that  money's  had  come  to  the  hands  of 
the  said  Bean,  to  the  amount  of  six  hundred  and  twelve  dollars  and 
forty-five  cents,  as  per  account  passed  by  the  Auditor  General  and 
State  Treasurer.  17th  March,  1^20,  which  he  had  refused  to  pay 
over,  &r. 
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Pleas  by  defendant:  That  Bean  had  not  broken  the  condition  of 
tjhe  said  bond,  and  covenants  perfornoed;  replications  by  pbintiffi 
and  issues. 

On  the  trial,  the  commonwealth's  counsel  gave  in  evidence  the 
bond,  and  the  following  account  duly  certified  under  seal,  by  the 
Auditor  Creneral,  to  be  a  true  copy,  taken  from  the  records  of  his 
.office,  viz: 

Richard  Bean,  Inspector,  2d  brigade,  16th  division,  to  the  cc»mnon- 
wealth  of  Pennsylvania  Dr.  For  amount  of  fines  returned  by  his 
predecessor,  Wiuiam  Clark,  late  inspector  of  said  brigade  viz: 

William  Shannon,  constable,  fines  of  1816,    932  60 


Andrew  Qark, 

do.             do. 

1816,      29  95 

George  Kelly 
Abraham  Looper, 

do.            do. 
da            do. 

88  00 
1  00 

Thompson  Clarke 

do.            do. 

38  00 

Geoi^e  Kelly, 

do.  spring  do. 

1817,     172  00 

Henry  Stewart, 

do.            do. 

77  00 

Thompson  Clark, 

do.             do. 

64  00 

Thompson  Clark, 

do.    fall    do. 

64  00 

Abraham  Looper, 

do.            do. 

66  00 

9612  46 

Settled  and  entered,  Geo.  Bryan, 

Auditor  General's  office,  17th  March,  1820. 

Approved  and  entered,  Richard  M.  Crainf 

Treasury  office,  17th  March,  1820. 

Here  the  plaintiff  closed:  and  the  court  below  instructed  the  jury, 
**  that  the  account  was  not  of  itself  sufficient  to  shew  a  forfeiture  oif 
the  bond.^  To  which  opinion  the  plaintiff's  counsel  excepted,  and 
in  this  court  assigned  the  same  for  error. 

Derrickson,  for  the  commonwealth. — ^After  referring  to  the  act 
of  28th  March,  1814,  relative  to  the  duties  of  a  Brigade  Inspector, 
and  the  act  of  the  30th  March,  1811,  Purd.  Di^.  690,  Ttt.  Public 
Accounts,  which  directs  the  mode  of  settling  officers'  accounts  by 
the  Auditor  General  and  State  Treasurer,  and  contending  that  the 
account  was  not  only  prima  fada  evidence,  but  conclusive  upon 
Bean  and  his  surety,  was  stopped  by  the  court,  who  desired  to 
hear  the  counsel  on  the  other  side. 

S.  B.  Foster  for  defendant  in  error. — Contended,  that  as  the 
account  consisted  entirely  of  fines  and  forfeitures,  which  accrued 
previous  to  Beanos  coming  into  office,  it  was  a  charge  for  which  his 
predecessor  only  was  liable,  unless  the  commonwealth  would  shew 
by  testimony  dehors,  the  account  and  certificates  of  the  Auditor 
4  Seneral.  that  the  money  had  actually  come  into  Brands  hands:  that 
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the  bond  was  oot  to  have  a  retrospective  but  a  prospective  opera- 
tion, and  that  the  ball  consequently  could  not  be  liable  He  cited 
9  Wheat.  Rep.  680.  9  Cranch  Rep.  212.     > 

The  court  would  not  bear  Derrickson  in  reply*  and  reversed  the 
ju<%iiient  of  the  court  below. 


JAMES  M'BRroE  against  WILLIAM  HOEY. 

m   ERROR. 

A  purchaser  of  unseated  lands,  sold  for  the  payment  of  a  direct  tax,  ui  pur- 
suance of  the  act  of  Congress^  and  having  in  his  possession  a  deed  mm 
the  collector,  who  was  authorized  to  make  the  sale,  has  such  a  right  as 
will  authorize  him  to  redeem  the  same  lands,  from  a  person  who  had 
purchased^them  at  a  treasurer's  sale,  for  taxes,  made  in  pursuance  of 
the  act  of  assembly. 

WiUiam  Hoey,  who  was  the  plaintiff  below,  brought  this  action  of 
ejectment  in  the  court  of  common  pleas  of  Mercer  county,  to  reco- 
ver from  James  MBride,  a  tract  of  land,  No.  41,  in  the  third  dona- 
tion district^  containing  five  hundred  acres. 

The  plaintiff  claimed  title  by  virtue  of  a  deed  made  to  him  by 
the  treasurer  of  Mercer  county,  on  a  sale  for  taxes;  and  in  order  to 
show  the  sale  by  said  treasurer,  gave  in  evidence  the  assessment  of 
a  county  and  road  tax  up<m  the  land,  for  the  year  1820;  the 
assessment  of  a  road  tax  for  the  year  1821,  and  the  sale  book  fur- 
nished by  the  conmiissioners  to  the  treasurer;  and  then  ofiered  the 
deed  from  the  treasurer  to  the  plaintiff,  William  Hoey,  and  his  bond 
to  the  treasurer,  for  the  surplus  purchase  money,  after  the  payment 
of  the  taxes  due  upon  the  land.  The  defendant  objected  to  the 
evidence  of  the  deed  and  bond,  because  the  plaintiff  had  not  shown 
that  a  county  tax  had  been  assessed  on  the  land  for  the  year  1821, 
and  the  bond  was  for  too  small  a  sum  by  three  dollars  and  fifty 
cents;  therefore,  the  deed  was  void.  The  evidence  being  admitted 
by  the  court,  the  defendant  excepted  to  the  opinion. 

The  defendant  then  offered  in  evidence  a  receipt  of  the  treasurer 
of  Mercer  county,  to  WUUam  Clark,  for  twenty-seven  doUara  and 
three  and  a  quarter  cents,  dated  within  two  years  of  the  time  of 
the  sale  to  tiie  plaintiff  and  which  was  paid  to  redeem  the  said 
land:  and  in  order  to  shew  that  WUUam  Clark  had  a  right  to 
redeem,  offered  in  evidence  a  deed  from  TheopkUus  T.  Ware,  col- 
lector of  the  revenue  in  the  10th  IMstrict  of  Pennsylvania,  to  Wil- 
liam Clark,  for  said  tract  of  land,  dated  3d  July,  1821:  which 
evidence  was  objected  to  by  the  plaintiff,  and  rejected  by  the  court, 
who  sealed  a  second  bill  of  exceptions. 

A  verdict  and  judgment  were  rendered  for  the  plaintiff 
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It  was  here  assigned  for  error,  that  the  court  below  admitted 
•the  evidafice  menti^ied  in  the  first  bill  of  excqptions»  and  rejected 
that  mentioDed  in  the  second. 

I£s  honor  the  chief  justice,  mentioned  that  the  opinion  of  the 
court  upon  the  validity  of  the  treasurer's  sale  to  the  plaintiffbelow, 
had  been  formed  upon  a  former  argument  of  the  cause,  and  now 
desired  the  counsel  to  confine  dieir  remarks  to  the  seomd  bill  of 
excq>tions. 

Bredin  and  Baldtnn  for  plaintifi*in  error. — Any  pers(m  having  a 
claim,  or  equitable  interest  in  land,  which  has  been  sold  for  taxes, 
may  redeem  it  by  complying  with  the  providons  o(  the  act  of 
assembly,  for  tiiat  purpose;  as  a  judgment  creditor,  mortgagor  or 
mortgagee;  a  tenant  in  common,  or  heir  at  law  for  his  co-tenant  or 
co-h^;  a  son  for  his  father,  or  an  agent  for  his  principal.  But 
any  one  who  has  colour  of  title,  has  clearly  a  right  to  redeem: 
here  CIarfc,the  claimant  under  the  deed  from  Ware,  had  at  least  a 
colonr  of  title,  and  such  a  one  as  would  entitle  him  to  hold  the  five 
hundred  acres  by  the  statute  of  limitations,  although  but  a  small 
part  of  the  tract  may  have  been  actually  cleared  and  occupied. 
Even  if  he  had  no  deed,  his  bare  possession  was  a  sufficient  title  to 
authorize  him  to  redeem.  It  is  immaterial  to  the  purchaser  at  the 
tresurer's  sale,  who  redeems,  provided  the  taxes,  and  costs,  and  his 
money,  and  twenty-five*per  cent  thereon,  are  paid  to  him. 

Banks  and  Pearson  for  defendant  in  error. — ^The  deed  and  receipt 
were  not  evidence.  In  ejectment,  in  Pennsylvania,  a  defendant 
may  rest  upon  his  possession;  he  may  shew  title  in  himself,  or  in  a 
third  person,  but  in  doing  so,  he  must  make  out  that  title  by  the 
usual  and  well  established  rules  of  evidence;  and  the  title  thus 
relied  on,  must  be  a  good  subsisting  title  at  the  time:  the  deed 
of  an  individual  is  not  evidence  until  title  is  shown  in  the  grantor. 
Zjessee of  Peters  v.  Condron^2  Serg.  4*  Rawle,8S.  Honey.  Long,  10 
Serg.  cf  Rawle,  10.  A  sheriff's  deed  is  not  evidence  against  a 
stranger,  until  the  judgment  and  execution  are  shown,  iessee  of 
WiUonv.MVeaghy2Yeates'  Rep.81.  Run.  on  Eject.  111.  Weyand 
V.  Jipion,  5  Serg.  4*  Rawle,  332.  Title  must  also  be  shown  in  the 
person  as  whose  property  it  was  levied  and  sold.  ZAitle  v.  Delancey, 
6  Bm,  270.  Kennedy  v.  Bogert,  7  Serg.  4*  Rawle,  98.  A  treasurer's 
deed  is  not  evidence,  unless  the  treasurer's  authority  for  making 
sale  is  first  shewn.  Blcdr  v.  Waggoner,  2  Serg.  4*  Rawle,  472.  Birdie 
V.  Fishar,  13  Serg.  4*  RawU,  208.  Wcdn  v.  Shearman,  8  Serg.  4" 
RcaAe^  359.    Siewari  v.  Shoenfdt,  13  Serg.  4-  Rav)le.  371-2. 

No  one  but  the  owner  at  the  time  of  the  sale  can  redeem;  such 
is  the  provifflons  of  the  law  itself:  the  sale  vests  the  title  of  the  real 
owner  in  ibe  purchaser,  who  holds  that  title  defeasable  in  a  certain 
way,  and  by  the  owner  alone.  The  doctrine  contended  for  by  the 
coucKsel  for  the  plaintiff  in  error,  would  enable  a  person  not  holding 
title,  to  divest  a  good  title,  which  cannot  be  the  law.    The  pur- 
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chaser  gives  a  bond  for  the  surpltts  above  the  amount  of  the  taxes 
and  costs>  for  the  use  of  the  owner  of  the  land:  the  owner  has  a^ 
vested  interest  m  that  bond;  can  a  stranger  avoid  his  right  to  its 
amounit  Could  he  give  a  receipt  for  it,  which  would  protect  the 
purchaser  against  the  owner?  Could  he  recover  from  the  pur- 
chaser the  amount  of  the  bond?  Certainly  not:  and  he  cannot  do 
indirectly,  what  he  cannot  do  directly :  he  cannot  cancel  the  bond, 
by  redeeming  the  land,  when  he  cannot  do  it  by  receiving  the 
amount  thereof,  or  releasing  the  obligation*  The  owner,  upon  the 
redemption  of  the  land,  may  sustain  his  action  of  ejectment  against 
the  purchaser.  It  will  not  be  contended  that  the  title  here  shown, 
or  rather  offered  in  evidence,  would  enable  the  plaintiff  in  error  to 
sustain  his  action.  If  a  defendant  depends  on  his  title,  or  that  of  a 
third  person,  he  must  shew  such  an  one  as  would  enable  him  or 
them,  if  plaintiffi,  to  recover  the  land,  otherwise  it  will  not  protect 
him  in  the  possession. 
The  judgment  was  reversed,  and  a  venire  facias  de  novo  awarded; 
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CHAMBERSBURG-OCTOBER  TERM,  1829. 
WELSH  against  BEKEY,  Executor  of  HAYDEN. 

IN    iSRROK. 

A  mortgage  of  personal  pro^rty,  without  a  deliyery  of  possession,  or  the 
other  indicia  of  ownership,  is  fraudulent  as  to  creditors:  and  upon  the 
death  of  the  mortgagor,  the  mortgagee  is  not  entitled  to  a  preference 
over  the  other  creditors,  to  have  hb  debt  first  paid  out  of  the  proceeds 
of  the  mortgaged  property. 

Writ  of  error  to  the  couft  of  common  pleas  of  Franlclin  coimty. 

The  plaintiff  in  error  was  plaintiff  below  in  this  action,  which 
Mras  entered  to  try  whether  Jacob  Welsh  was  entitled  to  the  pro- 
ceeds of  the  sale  of  certain  personal  property  of  Richard  HaydeUf 
deceased,  to  the  amount  of  his  deht,  in  preference  to  the  other  cre- 
ditors of  said  deceased,  upon  the  following  statement  of  facts,  to  be 
considered  in  nature  of  a  special  verdict: 

On  the  7th  January,  1826,  Richard  Hayden  was  the  owner  of 
two  farms,  upon  one  of  which  he  resided,  together  with  a  cropper, 
who  farmed  the  land;  the  other  was  in  the  possession  of  a  tenant, 
who  farmed  it  upon  the  shares:  when,  in  consideration  that  the 
said  Jacdb  Welsh  would  loan  to  the  said  Richard  Hayden^  the  sum 
of  two  hundred  dollars,  the  following  agreement  was  entered  into 
between  them: 

"Articles  of  agreement  made  and  concluded  the  7th  January, 
1825,  between  nichard  Bayden,  of  the  township  of  Washington, 
county  of  Franklin,  and  state  of  Pennsylvania,  of  the  one  part,  and 
Jacob  Welshy  of  the  township,  county  and  state  aforesaid,  of  the  other 
part,  witnesseth:  l^hat  whereas  the  said  Richard  Hayden  has  this 
7th  January,  1825,  received  from  the  said  Jacob  Welsn  an  order  on 
John  Ftdlerton  (ov  the  sum  of  two  hundred  doUars,  which  sum,  whea 
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received  by  the  said  Hayden^  from  the  said  Fulleriony  the  said  Hay- 
den  is  to  allow  the  said  Welsh  six  per  cent  for  the  use  of  the  said 
money'until  paid;  and  as  security  to  the  said  Welshy  for  the  true  and 
faithml  payment  of  said  sum  of  two  hundred  dollars  and  interest, 
the  said  Hayden  doth  assign,  transfer  and  set  over  unto  the  said 
Jacob  Welsh,  and  to  his  heirs,  the  one  half  of  forty-eight  acres  of 
wheat  and  rye,  now  in  the  ground,  on  the  plantation  where  the  said 
Hayden  now  lives,  and  the  one  haU*  of  forty-six  acres  of  wheat  and 

?re,  now  m  the  groimd,  on  the  land  of  Rosses  heirs,  where  John 
ounff  now  lives;  all  which  grain  in  the  ground  shall  be  and  remain 
bound  for  the  payment  of  the  said  sum  of  two  hundred  dollars  and 
interest;  the  said  Hayden  is  k>  take  care  of  said  grain,  keep  the 
same  under  good  fence,  and  from  being  destroyed  by  horses  and 
other  cattle,  and  cut  and  haul  and  thrash  the  same;  and  the  said 
Welsh  shall  have  his  money  out  of  the  price  thereof,  which  shall  be 
at  his  direction,  and  imder  his  controul  until  he  is  paid,  and  so  sood 
as  he  is  paid,  then  thb  article  to  be  void  and  of  none  effect 
"  Witness  our  hands  and  seals  the  day  and  year  aforesaid." 

S%ned,  Richard  Hayden,  [seal. 

Jacob  Welsh.        [seal, 
Witness,         John  Flanagan, 

On  the  14th  September,  1826,  Riduard  Hayden  died:  the  grain 
on  the  farm  on  which  Hayden  and  his  cropper  lived,  was  cut  and 
remained  on  the  farm  till  he  died,  when  Jacob  Bekey,  his  executor, 
took  possession  of  it,  and  sold  it.  The  grain  on  the  farm  on  which 
Young  lived,  remained  m  his  possession  till  after  the  death  o(  Hay- 
den, when  it  was  thrashed,  and  by  h»n  delivered  to  Bekey,  who  sold 
the  same.  The  proceeds  of  the  sale  of  the  said  grain  in  the  hands 
x>(  Jacob  Bekey,  is  more  than  sufficient  to  pay  the  claim  of  the  plain- 
tiff, Jacob  Welsh,  if  he  is  entitled  to  a  preierencc  The  estate  of  said 
Hayden  is  insufficient  for  the  payment  of  all  his  debts. 

Upon  this  statement  of  facts,  the  court  below,  {Thompson  presf- 
dent,)  entered  judgment  for  the  defendant,  which  was  assigned  for 
error  in  this  court,  and  argued  by 

Chambers,  for  the  plaintiff  in  error,  who  said,  that  the  only  ques- 
tion was  whether  the  transfer  was  void,  in  consequence  of  tne  po&- 
session  of  the  grain  not  having  been  deUvered  to  Jacch  Welsh,  at  the 
time  of  the  assignment 

The  transfer  was  good  to  effectuate  the  intention  of  the  parties. 

1st  Because  the  agreement  did  not  contemplate  an  immediate 
delivery  of  the  thing  transferred. 

Whether  the  possession  of  goods  remaining  in  the  hands  of  the 
vendor  is  a  badge  of  fraud,  depends  iipon  the  intention  of  the 
parties.  1  Dan^s  Ab.ofAmer.  Law,  659.  There  must  be  fraudulent 
or  deceptive  purposes  in  view,  in  order  to  make  it  void*  76. 639.  In 
the  case  of  an  absolute  sale,  the  possession  remaining  in  the  vendor 
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is  incoBsifttent  with  the  agreement,  but,  in  this  case,  the  pessession 
remainipg  in  the^tssignor  was  consistent  with  the  agreement,  ami 
therefore  valid.  Clow  y.  Woods,  bSerg.^RawUy  21%.  2  Stark.  Ev. 
616.  Barrow  v.  Paxton,  5  Johns.  Rep.  258. 

2d.  Inasmuch  as  the  grain  was  not  siisceptible  of  delivery  at  the 
time  the  transfer  was  executed,  the  transaction  was  not  fraudulent, 
nor  the  transfer  void  under  the  statute  of  13  Eliz.  chap.  5  :  but 
a  reasonable  time  afler  harvest  should  be  allowed  for  the  delivery, 
which  was  not  allowed  in  consequence  of  the  death  of  Hayden,  on 
the  14th  September,  1825.  In  the  cases  of  vessels  at  sea  being 
transferred,  a  reasonable  time  is  allowed  after  their  arrival  for  deli- 
very. Morgan  v.  Biddle,  1  Yeaies,  3.  When  Hayden  died,  Wdsh 
was  entitled  to  the  lease  of  the  land,  or  his  money  out  of  it,  and 
therefore,  when  Bekey  received  the  money,  he  received  it  for  the 
use  of  Welsh,  and  should  account  for  it  in  this  action. 

3d.  The  possession  of  the  grain  never  was  in  Hayden,  but  in  his 
tenants,  and  therefore  the  want  of  a  delivery  at  the  time  of  trans- 
fer to  Wekh,  vras  not  even  prima  facta  evidence  of  fraud;  for 
creditors  in  that  case  would,  in  me  exercise  of  a  reasonable  prudence, 
imjuire  further  about  the  ownership,  than  the  mere  appearance  of 
possession. 

4th.  This  transfer  is  sustainable,  on  the  ground  that  it  was  the 
assignment  of  a  rent,  and  therefore  of  a  chose  in  action.  In  this 
case,  the  farm  was  leased  on  the  shares,  and  that  share  was  a  rent 
for  which  the  landlord  might  destrain.  Dorsey  v.  Jackman,  I  S&rg. 
4*  Rawle,  52.  MS.  case,  decided  ai  Sunbury,  June  7, 1829. 

5th.  Although  this  transfer  may  have  been  void  against  creditors, 
yet  it  is  conclusive  against  Hayden,  his  heirs,  executors  and  adminis- 
trators, and  the  defendant  bemg  his  executor,  cannot  sustain  this 
defence.  It  does  not  appear  by  the  special  verdict  that  there  is 
any  creditor  who  has  qualified  himself  to  make  this  defence;  the 
validity  of  the  transfer  could  not  be  questioned  by  a  creditor,  until 
he  has  obtained  a  Judgment  and  execution  ibr  his  debt  3.  Amer. 
Dig.  300.    Cited,  Gilpin  v.  Davis.  2  BiM).  416.  Kentucky  Rep. 

Crawford,  for  defendant  in  error. — It  does  not  appear  by  the 
agreement  J  that  the  possession  of  the  grain  was  not  to  be  delivered; 
on  the  contrary,  a  fair  construction  of  it  is,  that  Welsh  was,  at  its 
execution,  to  be  placed  in  Hdyden^s  situation  respecting  it,  and  he 
was  to  have  merely  a  supervision  over  the  grain,  that  it  might  be 
preserved  for  Welsh. 

The  possession  might,  in  some  degree  have  been  delivered;  the 
agreement  might  have  been  recorded;  notice  might  have  been 
given  to  the  tenant  that  he  was  to  OHisider  Welsh  as  his  landlord,  as 
to  this  grain.  Two  months  elapsed  fr^n  the  harvest  of  this  grain, 
till  the  death  of  Hayden,  within  which  time,  possession  of  the  grain, 
in  the  sheaf  or  in  the  bushel,  might  have  been  delivered. 
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The  transaction  was,  in  its  character  deceptive.  Hayden  resided 
on  the  land,  and  after  the  execution  of  this  agreement,  may  have 
derived  credit  from  the  public  upon  the  faith  of  this  grain«  which 
appeared  to  be  his.  The  ti-ansaction  is  open  to  all  the  objectiow 
which  exist  against  the  validity  of  a  transfer  of  personal  property, 
without  a  delivery  of  possewon. 

The  agreement  is  not  an  assignment  of  rent,  nor  was  it  intended 
by  the  parties  to  have  operated  as  such.  It  is  nothing  more  6r  less 
than  a  mortgage  of  the  grain,  and  so  designed;  for  according  to 
its  own  terms,  it  was  to  be  void  upon  the  re-payment  of  the  money. 

The  case  of  Cloe  v.  Wbods^  5  Serg.%  RaTde^  276,  seems  to  be 
conclu^vely  in  point  with  this  case.  The  delivery  of  possesion  is 
as  necessary  to  the  validity  of  a  mortgage  of  goods,  as  of  an  absolute 
sale.  Cunningham  v.  JSTeviUe^  10  Serg.  ^  ifowfe,  22,  where  it  is  also 
said  that  the  case  of  Barrow  v.  Paxtonj  in  5  Johns.  Rep,  258,  is  not 
sound  law.  It  is  a  part  of  the  case  that  the  estate  of  Hayden  is 
insolvent:  thfa  is  therefore  virtually  a  contest  with  the  creditors. 

Chambers,  in  reply. — ^The statute  of  the  I2th  Elizabeth^  provides 
against  conirhances  to  defraud,  delay  or  deceive  creditors;  and 
therefore  if  the  whole  transaction  shews  that  the  parties  had  no 
intention  to  defraud  or  deceive,  it  is  a  valid  transfer.  2  Stra.  Ev.  621, 

The  opinion  of  the  court  was  delivered  by 

Gibson,  C  J. — ^This  transaction  was  evidently  intended  to  be  a 
mortgage  of  personal  property,  which,  when  the  mortgagor  retains 
the  possession,  or  the  other  indicia  of  ownership,  was  declared  in 
Clow  V.  Woods,  to  be  fraudulent,  as  in  the  case  of  an  absolute  sale. 
That  the  rule  which  was  recognized  in  that  case,  rather  than 
established,  for  the  first  time,  ought  not  to  be  relaxed  on  grounds  of 
policy,  is  proved  by  the  fact,  that  a  sham  sale,  to  elude  creditors, 
nas  become  the  common  and  successful  instrument  of  fraud ;  so 
much  so,  indeed,  as  to  have  nearly  superceded  inpractice,  the  old 
abuse  of  the  remedy  under  the  insolvent  laws.  That  rule  is,  how- 
ever, founded,  not  merely  in  policy,  but  early  established  authority. 
In  a  leading  case,  which  ii  frequently  appealed  to,  {Ryall  v.  Rdle, 
1  Hlls.  Rep.  260.)  a  partner  in  a  brewery  mortgaged  his  share  in 
the  brewhouse,  utensils  and  dd)is,  but  continued  to  carry  on  the 
business  as  before;  and  it  was  held  that  a  mortgagee  of  goods  or 
choses  in  action,  being  the^  true  owner,  ought  to  take  actual  pos- 
session, as  far  as  he  can,  of  the  goods,  or  the  key  of  the  warehouse, 
and  of  the  muniments  by  which  the  choses  in  action  may  be  reco- 
vered. How  closely  that  case  resembles  this,  will  be  perceived.  . 
Hayden  assigns  to  Welsh  the  moiety  of  a  crop  growing  on  the  farm 
where  he  resides,  and  the  moiety  of  another  crop  on  the  farm  where 
his  tenant  resides,  to  remain  bound  for  the  re-payment  of  two  hun- 
dred dollars;  and  it  is  stipulated  *'  that  Hayden  shall  take  care  of 
the  crop  while  growing,  cut,  thrash  and  carry  it  away,  under  the 
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direction  aad  eontroi  of  Wekh^  who  is  to  have  his  mone?  out  of 
the  frice  of  it"  The  argument  that  the  assignment  is  of  a  rent 
in  the  nature  of  chose  in  ^tion,  is  without  force,  granting  the  fact 
to  be  so;  because  the  assignment  of  a  chose  in  action  itself,  is  subject 
to  the  rule  which  requires  a  transfer  of  the  possession.  Did  the 
parties  leave  undone  that  which  might  serve  to  indicate  the  actual 
owner?  Instead  of  substituting  the  mortgage  for  the  mortgagor, 
and  providing  for  a  transfer  of  the  possession  as  soon  as  it  might  be 
delivered,  consistently  with  the  bargain  with  the  cropper,  it  was 
*  expresshr  stipulated  that  the  mortgager  should  retain  the  crop  till 
it  should  be  sold  by  the  direction  of  the  mortgagee,  who  was  to  have 
possessicHi  of  nothing  but  the  proceeds  of  it  Taking  care  of  grain, 
growing,  reaping,  thrashing  and  selling  it,  include  all  the  notorious 
acts  of  ownership  that  are  ordinarily  exercised  in  relation  to  this 
species  of  property;  wUle  the  act  of  giving  directions,  is  a  matter 
usually  known  only  to  the  parties.  There  was  not  one  open  and 
notorious  act  to  be  done  by  Welsh,  that  would  indicate  hmi  to  be 
the  owner,  or  that  would  be  inconastent  with  the  apparent  titie  of 
Hoyden.  The  fact  is,  the  parties  undertook  to  mortgage  the  pro- 
perty, just  as  if  it  were  a  tract  of  land;  and,  notwithstanding  the 
admitted  purity  of  their  intentions,  we  are  bound  to  say,  the  transac- 
tion cannot  be  supported.  In  reply  to  the  aipiment  that  the  con- 
tract, although  fraudulent  as  to  third  persons,  is  good  between  the 
parties,  it  is  proper  to  remark  that  the  contest  wiui  the  executor  is 
virtually  a  contest  with  the  creditors,  it  being  expressly  made  a 
part  of  the  case  that  the  estate  is  insolvent 

Judgment  affirmed. 


SHUMAN  and  FURST  against  PFOUTZ. 

IN   ERROR. 

A  Justice  of  the  Peace  has  power  to  supercede  an  execution  issued  by  hira: 

and  such  supercedeas  will  exonerate  the  constable  from  liability. 
An  execution  issi^  upon  a  judgment  out  of  the  Court  of  Common  Pleas,  is 

not  removed  mto  this  court,  unless  specifically  mentioned  in  the  praecipe 

and  writ  of  error. 
This  court  will  not  hear  tiie  first  allegatioa  of  error,  in  the  taxation  of  a 

bill  of  costs;  the  motion  to  correct  the  error  must  be  first  made  in  the  court 

bdow* 

This  was  a  writ  of  error  to  the  common  pleas  of  Perry  county. 

Shuman  and  Fursl,  the  plaintifis  in  error,  had  a  judgment  s^ainst 
Hopple^  upon  the  docket  of  justice  Utter:  an  execution  was  issued, 
and  put  into  the  hands  Pfoutz,  the  defendant  in  error,  then  consta- 
ble of  the  township,  who  made  a  levy  upon  the  personal  property 
fXH(yppl€,  after  which  he  received  a  written  notice  from  justice 
Vuer,  Meeting  him  to  restore  tlie  property  levied  to  Hopple,  and 
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retuTD  his  execution*  which  he  did.  Skuman  and  FurH  then  sued 
him  for  so  doing,  and  claimed  the  amount  of  the  property  so  levied; 
the  cause  came  into  the  common  pleas  by  appeal,  where  a  verdict 
and  judgment  was  rendered  for  the  defendant^  upon  the  charge  of 
the  court  to  the  jury,  **  that  the  order  of  the  justice  to  the  con- 
stable, and  tKe  acceptance  of  the  return  by  him,  in  the  absence  <^ 
fraud,  did  acquit  the  defendant  from  legal  UabiUty." 

Two  errors  were  assigned  in  this  court: 

1st  The  court  errred  in  their  charge  to  the  jury. 

2d.  An  execution  issued  for  more  costs  than  were  recoverable  by 
the  defendant  in  the  court  below. 

Creigh  for  the  plaintiff  in  error. — 'A  certiorari  is  not  a  supercedeas 
to  an  execution  unless  bail  is  given  by  the  plaintiff,  which  was  not 
done  in  this  case,  nor  even  then,  if  a  levy  has  been  made  before  the 
iasuing  of  the  certiararu  The  debt  of  the  plaintiffi,  Shuman  and 
Furstj  was  then  secured  by  a  legal  proceeding,  to  wit,  the  levy 
upon  personal  property;  and  the  justice  had  no  legal  authority  to 
take  away  from  them  that  security.  And  if  the  order  of  the  justice 
to  the  constable  was  without  authority,  it  does  not  excmerate  him 
from  liability.  Bayer  y.  Potts.  14  Serg.  ^r  Awofe,  167.  Purd.  Dig. 
455.  I2th  sec.  of  the  act  of  20ih  March,  ISIO. 

2d.  The  execution  issued  for  the  costs  of  the  original  suit  of  Shu' 
man  and  Furst  against  Hopple,  for  which  there  was  no  judgment  in 
this  suit,  which  was  manliest  error. 

Alexander  for  defendant  in  error. — ^The  case  of  Sherby  against 
Fishery  decided  by  this  court  at  the  last  term,  and  not  yet  reported, 
determines  this  case,  that  the  order  of  the  justice  is  a  justification 
of  the  constable. 

The  writ  of  error  does  not  bring  up  the  execution,  unless  spe- 
cially mentioned  in  the  writ;  but,  at  all  events,  this  court  will  not 
hear  the  first  motion  to  correct  an  error  in  the  taxtion  of  costs;  the 
motion  must  be  first  made  in  the  common  pleas. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. — In  consequence  of  an  execution  issued  by  justice  Utter, 
at  the  suit  of  the  plaintiffs,  against  a  certain  D.  C.  Hopple,  on  the 
15th  June,  1821,  the  constable,  (the  defendant  Pfoutz,)  made  a  levy  " 
on  a  quantity  of  hay,  and  some  household  furniture  of  Hopple.  On 
the  next  day,  the  16th  June,  1821,  Samuel  Utter,  the  justice,  by  a 
written  notice  to  the  constable,  directed  him,  in  case  he  had  levied 
on  the  property  of  the  defendant,  to  restore  the  same  to  him,  and 
return  the  execution.  The  constable  did  so;  and  a  suit  was  then 
brought  against  him,  "  for,"  as  the  record  states,  "the  amount  of 
the  levy  on  the  above  stated  execution;"  which,  on  an  appeal,  was 
finally  tried  on  the  8th  June,  1828,  and  a  verdict  and  judgment 
rendered  for  the  defendant  At  the  trial,  the  court  below  charged 
the  jury  "  that  the  supercedens  and  acceptance  of  the  return  by  the 
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justice,  in  the  absence  of  all  alleged  fraud,  or  imporition,  did  acquit 
the  defendant  of  legal  liability."  To  this  charge  the  counsel  of  the 
plaintiff  excepted,  and  hasasagned  two  errors  in  this  court.  1st 
That  the  court  erred  in  their  charge  to  the  jury.  2d.  That  the 
execution  issued  for  costs  that  could  not  be  recovered  in  this  suit, 
(they  not  beii^  costs  of  this  suit*) 

We  are  decidedly  of  opinion  that,  in  the  above  stated  charge  of 
the  court  to  the  jury,  there  was  no  error.  I  take  it,  a  Justice  has 
a  right  to  withdraw  or  supercede  an  execution  issued  by  him;  if 
he  could  not,  it  would  lead  in  many  cases  to  injustice,  and  draw  the 
constable  into  difficulties.  Suppose  an  execution  has  been  issued 
before  the  stay  of  execution  is  out,  or  more  tha^  a  year  elapses 
before  it  has  been  issued,  or  the  amount  of  the  judgment  is  actually 
paid  to  the  plaintiff,  without  the  knowledge  of  the  justice,  or  the 
defendant  should  die,  and  the  justice  did  not  know  of  his  death;  or 
it  should  be  issued  perhaps  to  the  wrong  constable,  by  mistake;  or 
special  bail  should,  under  the  act,  be  entered;  or  an  appeal  taken 
witlun  the  time  limited,  or  should  be  otherwise  erroneous;  will  it 
be  contended  that  the  justice  cannot  recall  the  execution,  and  that 
the  constable  must,  at  all  hazards,  go  on  with  the  execution,  a^d 
render  himself  and  the  justice  responable?  I  should  think  it  cannot. 
The  very  question  now  submitted  was,  I  think,  fully  considered 
and  decided  by  this  court,  at  their  last  term  held  for  this  district, 
in  the  case  of  Sherby  v.  Fisher,  in  which  justice  Tod  delivered  the 
opinion  of  this  court  In  that  case  Fisher  had  sued  Sherby ,  a  con- 
stable, fcNT  not  returning  an  execution  which  had  been  placed  into  his 
hands  by  a  justice;  this  execution  was  recalled  and  withdrawn  by 
the  justice  out  of  the  power  and  possession  of  the  constable  after  he 
had  made  a  levy;  and  the  question  was,  whether  the  constable  was 
liable.  This  court  held  that  the  constable  was  not  liable,  and  that 
he  was  not  to  inquire  into  the  reason  of  the  justice  for  recalling 
the  execution;  but  as  the  act  of  assembly^  in  more  than  one  case^ 
required  an  execution  to  be  returned^  as  where  special  bail  was 
entered  m  time,  or  an  appeal  taken  in  twenty  days,  the  justice 
could  supercede  the  execution,  and  the  constable  would  not  be 
liaUe.  1  presume  the  case  will  be  reported;  and  to  the  opinion 
delivered  in  that  case,  I  refer  for  the  reasons  which  governed  this- 
court 

As  to  the  second  exception,  I  would  observe,  that  the  execution 
is  not  before  us,  but  if  it  was,  this  court  has  already  decided  that 
we  will  not  take  cognizance  of  an  exception  which  depends  on 
matter  of  fact.  The  court  below  should  have  been  applied  to,  in 
the  first  instance,  to  tax  the  bill  of  costs.  It  does  not  appear  that 
this  was  done,  but  we  are  now  asked  to  set  aside  the  execution 
because  it  issued  for  costs  that  were  illegal;  if  it  had  so  issued,  the 
court  below,  on  application  would  have  corrected  it  In  this  case 
we  are  of  the  opinion  that  the  judgment  should  be  affirmed. 

Judgment  and  execution  affirmed^ 
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I  JOHN  CLIPPINGER,  Esq.  late  Sheriff  of  Cttmberland  county, 
against  ROBERT  MILLER,  Assignee  of  LYON  and  WEB- 
^ER. 

m   ERROR. 

The  revival  of  a  judgment  bv  an  amicable  Scire  Facia*  Port  Annum  et 

diem  creates  a  lien  upon  tne  real  property  ci  the  defendant,  acquired 

after  the  entry  of  the  original  judgment 
A  scire  facitu  continues  the  lien  of  a  judgment  upon  land,  although  the 

occupiers,  who  are  lessees  from  year  to  year  of  the  defendant,  have  not 

had  me  writ  served  upon  them^. 

The  facts  of  this  case  were  presented  to  the  court  of  ccmunoA 
pleas  of  Cumberland  county,  in  the  shape  of  a  special  verdict, 
which  was  removed  to  this  court  by  the  defendant  bielow  by  a  writ 
of  error. 

Rdberi  Miller ^  assi^eee  oC 
Lyon  and  Webster^ 

V. 

John  Clippinger,  Esq.  high 
sherin  of  file  coimty  of 
Cumberland. 


In  the  court  of  common  pleas  of  Cum- 
berland county. 


The  following  facts  are  agreed  on  by  tTie  parties  to  be  considered 
in  the  nature  of  a  special  verdict;  either  party  to  be  at  liberty  to 
take  a  writ  of  error  within  twenty  days  after  judgment  may  be 
rendered,  but  not  afterwards.  22d.  &ptember,  1804, 1/yon  y. Webster 
obtained  judgment  against  John  Creigh  Jun.  and  John  Creigh^  Sen. 
in  the  circuit  court  of  Cumberland  coimty,  Na  8.  of  March  term^ 
1804,  for  five  hundred  and  thirty-two  dollars  and  eleven  cents.  On 
the  record  of  this  judgment,  the  following  entry  was  made,  ^'Eait 
Amicable  scire  f ados f  No.  57,  to  August  term,  1817*" 

Ist  May,  1817.  The  following  agreement  was  signed  by  A.  Caro- 
thers,  Esq.  as  attorney  ibr  Doctor  John  Creigh^  and  filed  of  record  in 
the  court  of  common  bleas  of  Cumberland  county:  "J.  S,  WAsterj 
surviving  partner  of  the  late  firm  of  Lyon  4*  WAster  v.  Doctor  John 
Creighy  surviving  John  Creigh,  Esq.  deceased.  Amicable  scire  facias 
P.  A.  etD.  to  revive  judgment  iyow  ^r  FFebster  v.  John  Creigh^  Jr. 
and  John  Creigh,  Sen. 

"I,  as  attorney  for  the  defendant,  agree  to  appear  to  this  amicable 
scire  facias  as  of  August  term,  1817.         (Sign^,)    A.  Carothers. 
•*  Ist  May,  1817.*' 

In  the  appearance  docket  of  the  court  of  common  pleas  of  Cum- 
berland county,  to  August  term,  1817,  are  the  following  entries: 
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John  S.  Webster,  sur- 
viving partner  of 
the  late  firm  of 
Lyon  Sf  Webster  j 

V. 

Doctor  John  Crdgh, 
SUTV,  John  Creighj 
Esq.  dec 


"No.  57,  August  term,  1817. 
*Mm.  scL  fa,  P.  A.  et  D.  to  revive  the 
judgment  Lyon  Sf  Webster  against  J.  Creigh^ 
Jun.  and  X  Crdgh,  Sen.   May  1st,  1817, 
^per  agl^ement  filed,  as  narr." 

"Judgment" 
"OrigL  No.  8,  March,  1 804,  circuit  court" 
"  Eait  Am.  scu  fcL.  No.  108,  August  term, 
1822." 

6th  June,  1822^  the  following  agreement  was  signed  by  Doctor 
John  Creigh,  and  filed  of  record  in  tihe  common  pleas  of  Cumberland 
county,  7th  June,  1822: 

"  Lyon  Sf  Webster ,  v.  John  Creighi  Esq.  Amicable  scire  facias  to 
revive  judgment  in  the  court  of  common  pleas  of  Cumberland 
county.  I  appear  to  the  ahove  Am.  scu  fa.  to  revive  judgment, 
and  confess  judgment  thereon  to  the  plaintifi^  deducting  the  follow- 
ing payments,  viz:  two  hundred  dollars  on  7th  March,  1818,  one 
hundred  dollars  on  1st  August,  1818,  one  hundred  dollars  on  the 
10th  August,  1818,  and  two  hundred  dollars  on  28th  April,  1820. 
Carlisle,  6th  June,  1822.  John  Creigh,  [seal.] 

Attest,  Geo.  A.  Lyoru'^ 
Under  the  authority  of  this  last  agreement,  the  following  entry 
was  made  on  the  docket: 
Lyon  4"  WAster    \  "  No.  108,  August  term,  1822. 

v-  >     *^Afn.  scLfa.  to  revive  judgment  in  the  court 

Jchn  Creighj  Esq. )  of  common  pleas  of  Cumberland  county,  6th 
June,  18^*  The  defendant  appears  to  this  Am.  sci.  fa.  and  con- 
fesses judgment  thereon  to  the  plaintiff,  deducting  the  following 
payments,  to  wit:  two  hundred  dollars,  March  7th,  1818;  one  hun- 
dred dollars,  Ist  August,  1818;  one  hundred  dollars,  10th  August, 
1818;  two  hundred  dollars  on  the  28th  April,  1820,  as  per  agree- 
ment fileA— Entered  7th  June,  1822.  Origl.  57,  August  term,  1817. 

"Judgment" 
*♦  Eait  Am.  scL  fa.  No.  20,  August  term,  1827." 
28th  April,  1827,  Doctor  Crdgh  signed  the  following  agreement: 
Lyon  4*  Webster  ^      In  the  court  of  common  pleas  oi  Cumberland 
V.  >  county.  Am.  sci.  fa.  to  revive  judgment,   Na 

John  Creigh^  Esq.)  108,  of  August  term,  1822.  I  appear  to  the 
above  Am.  scL  fa.  and  confess  judgment  thereon  in  favour  of  plain- 
iiffy  as  of  this  date.  Witness  my  hand  and  seal,  the  28th  day  of 
April,  A.  D.  1827.  (Signed,)         John  Creighj  [seal.]" 

The  docket  entry  of  the  above  is  as  follows,  viz: 
Lyon  ^  Webster  ^  No.  20,  August  term,  1827. 

in         V.  1      ^'^  ^^^  court  of  common  pleas  of  Cumberland 

John  Creighj  Esq.  )  county,  Am.  sci.  fa.  to  revive  judgment  The 
defendant,  by  his  agreement  in  writing,  dated  28th  April,  1827, 
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(John  Clifipinger,  Eiq.  late  sheriff  of  Cumberiand  county,  v.  Robert 
Miller,  atiignee  of  Lyoii  and  Webster.) 

appears  to  the  above  Anu  id.  fcU  and  confesses  judgment  to  the 
piaintiflf.  (Agreement  filed  as  narr.) 

Entered  30th  April,  1827.— OrigL  108,  August  term,  1822. 

"  Judgment" 
At  the  time  of  the  entry  of  the  judgments  in  favour  of  Lgon  4* 
WAster^  y»  John  Creighj  Jun.  and  John  Creigh^  Sen.  on  the  22d 
September,  1804^  John  Creighj  Jun«  and  J<Jm  Creigh  S^i.  each 
had  real  estate  amply  sufiicient  to  pay  the  judgment,  which  estates 
were  then  unincumbered.  John  Oreigh,  Jun.  yet  holds  the  same 
estate  he  held  on  the  22d  September,  1804,  the  time  Luon  4*  f^dh- 
ster*8  judgment  was  entered,  and  Jokrt  Creighy  Sen<  held  his  until 
his  death,  and  on  the  Ist  of  May,  1817,  John  Creighj  Jub«  was 
residing  in  his  own  house,  in  Landisburg,  and  the  estate  which  he 
owned  at  that  time,  which  now  lies  in  Cumberland  county,  was 
occupied  and  possessed  by  tenants. 

In  1814,  Doctor  John  Creigh  and  Andrew  Mateer  purchased  a  tract 
of  land  in  Silver  Spring  township,  Cumberland  county,  for  some- 
thing above  twelve  thousand  dollars^  containing  two  hundred  and 
thirty  acres,  more  or  less,  which  they  held  as  tenants  in  common^ 
until  March,  1828,  when  it  was  sold  by  sheriff  Clippinger,  as  here- 
inafter stated.  Between  1812  and  1814,  Doctor  John  Creigh^  he- 
came  entitled,  as  one  of  the  heirs  oi  John  Creigh,  Esq.  deceased,  to 
the  one  fifth  of  a  house  and  lot  in  Carlisle;  one  fifth  of  a  piece  of 
land  in  South  Middleton  township,  containing  ninety-two  acres, 
about  two  mOes  from  Carlisle;  the  one  fifth  of  another  piece  of 
land,  about  one  mile  from  Carlisle;  and  the  one  fifth  of  an  out  lot 
of  five  acres,  which  he  held  until  sold  last  year  by  sheriff  Clipping 
ger,  as  hereafter  stated.  Between  the  years  1800  and  1815,  Doctor 
John  Creigh  acquired  the  following  property  in  that  part  of  Cum- 
berland county  which  now  composes  the  county  of  Perry,  to  wit:  a 
lot  of  ground  in  Landisburg,  with  a  Ic^  house  on  it;  a  bricJc  house  and 
lot  of  ground  in  Landisburg;  one  fifth  of  a  tract  of  land,  containing 
about  three  hundred  and  seventy  acres,  in  Tyrone  township,  all  ^ 
which  he  yet  holds,  though  incumbered  by  judgments  against  him 
in  Perry  coun^,  to  more  than  their  value,  which  judgments  were 
entered  since  the  16th  September,  1823,  the  time  of  the  judgment 
in  favour  of  the  comnu>nwealth  for  use,  &c.  v.  Andrew  Mateer^  John 
Creighj  and  Henry  Quigley, 

16th  September,  1823,  judgment  was  entered  against  Andrew 
Mateer,  John  Creigh,  and  nenry  Quigley,  in  the  common  pleas  of 
Cumberiand  county,  at  the  suit  of  the  commonwealth  of  Pennsyl- 
vania, for  the  penalty  of  a  bond  given  by  defendants  to  the  common- 
wealUi,  by  direction  of  the  court  of  common' pleas  of  Cumberland 
coun^,  to  secure  the  repayments  of  moneys  received  by  A.  Mateer 
and  John  Creigh,  as  achninistrators  pendente  lite  of  John  Huston, 
deceased. 
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A  sci/a.  iasued  on  this  judgment,  in  favour  of  Haton's  executors, 
on  the  nth  April,  1827,  a  verdict  was  given  in  the  circuit  court  of 
Cumberland  county,  asainst  A.  Mateer^  John  Criegh  and  Henry 
Quigley^  executing  for  fifteen  thousand  six  hundred  dollars.  On 
this  «ct.  yk,  and  on  the  3d  of  November,  1827,  judgment  was  ren- 
dered on  said  verdict,  by  the  supreme  court  against  Jchn  Creigh 
and  Andrew  McUeer^  gaierally,  and  with  leave  to  take  out  execution 
against  the  lands  of  Henry  Qtf^/ey,which  were  bound  by  the  judg- 
ment entered  on  the  16th  September,  1823. 

On  21st  March,  1828,  John  CUpptnger^  Esq.  sheriff  of  Cumberland 
county,  sold  the  following  property  on  a  vena,  eaaps,  issued  out  of  the 
circuit  court  of  said  county,  at  the  suit  of  Huston^s  executors  v. 
John  CMgh  and  Andrew  Mateer^  Na  2,  of  March  term,  1828,  viz: 
A  tract  of  land  in  Silver  Spring  township,  Cumberland  county, 
containing  two  hundred  and  thirty  acres,  sold  as  the  property  of 
John  Creigh  and  Andrew  Maker  to  William  Ramsey y  Esq.  for  tour 
thousand  dollars.  A  tract  of  land,  containing  one  hundred  and 
twenty  acres,  sold  as  the  properbr  of  Awirew  MaXeer  to  fVUliam 
Ramsey f  Esq.  for  two  thousand  dollars.  A  tract  of  land,  containing 
nineteen  acres,  with  a  forge  seat,  sold  as  the  propertv  of  A.  Mateer^ 
to  William  Ramsey,  Esq.  for  one  thousand  dollars.  A  tract  of  land, 
containing  two  hundrea  and  fiftv-four  acres,  sold  as  the  property  of 
A.  Mateer  to  William  Ramsey^  Eaq.  for  three  hundred  and  mj  dol- 
lars. A  lot  of  ground  sold  as  the  property  otA.  Mateer^  to  William 
Ramsey f  Esq.  for  seventy  dollars.    Two  lots  of  ground,  sold  as  the 

firopertr  of  A  Miteerto  WUUam  Ramsey,  Esq.  for  one  hundred  dol- 
ars.  A  lot  of  ground,  sold  as  the  property  oiA.  Mateer  to  William 
Rams&f,  Esq.  for  fifty  dollars.  The  one  fifth  part  of  a  house  and 
lot  in  Carlisle,  sdd  as  the  property  of  Doctor  John  Creigh  to  John 
J).  CreigK  Esq.  for  three  hundred  and  fifty  dollars.  The  one  fifth 
part  of  fiRj  acres  of  land  within  a  mile  of  Carlisle,  sold  as  the  pro- 
perty of  Doctor  John  Creigh  to  John  D.  Creigh,  Esq.  for  one  hundred 
and  fifty-one  dollars.  The  one  fifth  part  of  a  five  acre  lot,  sold  as 
the  property  of  Doctor  John  Creigh  to  John  D.  Creigh,  Esq.  for  thirty 
dollars. 

If  upon  the  within  and  foregoing  statement  of  facts,  the  court 
shall  be  of  opinion  that  Huston^s  executors,  or  those  claiming  under 
them,  are  entitled  to  receive  the  proceeds  of  the  sales  made  by 
sheriff  Clippinger  of  Doctor  CreigVs  interest  in  the  properties  men- 
tioned, to  tne  exclusion  of  Lyon  6f  Webster,  or  those  claiming  under 
them,  then  judgment  is  to  be  entered  for  the  defendant  But  if  the 
court  should  be  of  opinion  that  the  judgment  in  favour  of  Lyon  4r 
Webster  is  entitled  to  a  preference,  and  that  the  balance  due 
thereon  should  be  paid  out  of  the  moneys  arising  from  the  sales  of 
Doctor  CreigKs  interests  m  said  properties  so  as  aforesaid,  made  by 
sheriff  Clippingfr,  then  judgment  is  to  be  entered  in  favour  of  the 
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plaintifi^  for  four  hundred  and  one  dollars  and  twenty-three  cents, 
with  interest  from  the  30th  September,  1828;  being  the  balance 
due  on  Lyon  ^r  WAster^s  iudgment,  after  deducting  three  hundred 
and  fifty  dollars  paid  by  sheriff  CUppinffery  in  April,  1828,  out  of  the 
moneys  arisii^  from  the  sales  made  ofDoctor  CreigKs  property  to 
John  D.  Creighy  Esq.  as  within  stated. 

After  argument,  the  court  of  common  pleas,  (Reed  president,) 
gave  judgment  for  the  plaintiff,  which  was  assigned  for  error  in 
this  court 

fVatts  for  plaintiff  in  error.— ^Three  propositions  which  arise  out 
of  the  facts  in  this  case,  are  contended  for  by  the  plaintiff  in  entNr: 

Ist.  That  the  reviral  of  a  judgment  by  ^  Amicable  scire  facias 
P.  A.  et  D.  does  not  create  a  uen  upon  the  property  of  the  defend* 
ant,  acquired  after  the  original  judgment  was  entered. 

2d.  That  no  scire  facias  either  creates  or  ccmtinues  a  lien  upon 
land,  unless  the  terre  tenants  or  persons  occupying  the  lands,  are 
made  parties  to  the  same,  or  have  the  writ  served  upon  them. 

3d.  If  the  plaintiffi  are  entitled  to  the  moneys  now  in  dispute, 
HustofCs  administrators  arc  entitled  to  an  assignment  of  their  judg- 
ment, which  is  a  lien  upon  lands,  which  the  judgment  of  Hu8ton*$ 
administrator's  is  not. 

In  order  to  understand  the  consequences  and  effects  of  a  judgment 
upon  a  writ  of  scire  facias,  it  is  necessary  to  know  what  it  contains, 
and  what  it  demands.  It  contains  a  reciial,  that  a  judgment  bad 
been  obtained  at  a  certain  term,  which  yet  remains  unsatisfied,  and 
demands  that  the  defendant  diall  appear  and  shew  cause  why 
execution  should  not  issue;  the  judgment  can  be  for  nothing  but 
what  the  writ  demands;  it  is  "  the  sentence  of  the  law,  pronounced 
by  the  court  upon  matters  contained  in  the  record."  It  does  not 
partake  of  the  nature  of  an  original  action ,  in  regard  to  the  exten- 
sion of  the  Uen  of  the  original  judgment  When  money  is  loaned 
by  one  man  to  another,  and  the  lender  takes  a  judgment  for  the 
amount,  be  does  it  upon  the  faith  of  the  property  which  the  bor- 
rower has  at  the  time;  and  policy  does  not  require  that  the 
security  should  be  increased.  Althouch  it  has  been  said  by  our 
judges,  that  a  scire  facias  partakes  of  the  nature  of  an  original 
action,  for  certain  purposes;  yet  if  a  judgment  upon  it  embraces  in 
its  lien  land  not  originally  boimd,  there  is  no  particular  in  which  it 
differs  at  all.  In  the  case  of  Calhoun  v.  Snyder,  6  Bin.  135,  Yeaies, 
justice,  speaking  of  judgment,  says,  "The  lien  attaches  at  the 
moment  of  entry,  and  I  can  have  no  idea  of  its  shutting  at  one 
period  and  opening  at  another,  so  as  to  embrace,  of  itself  merely, 
property  not  originally  bound.  Its  effects  are  immediate,  and  must 
be  known  and  ascertained,  when  the  judgment  is  given,  and  cannot 
depend  upon  subsequent  events,  unless  it  has  been  so  provided  by 
positive  law."     And  in  the  rase  of  FVies  v.  Watson,  5  Serg.  if  Raiclr, 
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220,  Chitf  Justice  T^^hmansajs^  '^ Ikix>w  that  in  strictness,  a  scire 
facias  is  not  im  action,  but  a  demand  of  execution:"  and  when 
speaking  of  its  object,  he  sajs,  it  is  **  the  obtaining  the  fruits  of  the 
original  judgment"  ^  The  efiects  of  a  scire  facias  is  to  enforce  a 
Ken.''  Morton  v.  Croghan,  20  Johns.  Rep.  106.  7  Serg.  Jp  Razde.  828. 
I  Peter's  Rej).  44(^9. 

The  third  sectioD  of  the  act  of^  4th  April,  1798,  seems  to  be 
oenclusiye  of  this  point  It  is  alone  by  the  authority  of  this  act, 
that  the  lien  of  a  judgment  c^n  be  continued:  and  it  provides  that 
the  scire  facias  shall  be  served  upon  ^  the  terre  tenants  or  persons 
occupying  the  real  estate  bound  by  the  judgment^  and  on  the  defend- 
ant: ^e  whole  act  provides  for  the  conHnuance  of  a  lien  upon  land, 
already  bound;  the  legislature  never  seeming  to  contemplate  that 
any  ottier  than  the  lands  originally  bound,  should  be  embraced 
within  the  operation  of  the  writ  of  scire  facias. 

T%e  act  of  assembly  provides  that  "  all  such  writs  of  scire  fadas^ 
shall  be  served  oa  the  terre  tenants  or  persons  occupying  the 
real  estate  bound  by  the  judgment,  and  also,  where  he  or  they  can 
be  found,  on  the  detendant  or  defendants."  In  this  case  it  is  expressly 
ibund  that  the  lands,  out  of  which  the  money  now  in  dispute  was 
made,  was  in  the  possession  of  tenants,  and  that  the  writs  of  scire 
facias  were  not  served  upon  them.  2  Sound.  7  n.  9,  is  the  authority 
<ated  in  the  case  of  Cahoon  v.  HoUenbach,  for  the  position,  that  oc* 
•cupiers  are  not  terre  tenants.  In  England,  I  admit  it  is  so;  but  our 
act  of  assembly  is  in  its  terms  positive;  and  if  those  terms  be  disre- 
l^arded,  the  proceeding*  is  ineffectual. 

Huston's  administrators  and  Lyon  and  Webster^  are  both  creditors 
of  JohnCrdgh;  we  have  but  one  fundjout  of  which  our  debt  can  be 
paid;  they  have  two,  and  ask,  in  this  suit,  to  take  the  only  fund 
which  can  be  appropriated  to  the  payment  of  our  debt  If  the  two 
iirst  points  should  be  against  us,  the  court  will  direct  their  judg- 
ment to  be  assigned  to  us,  that  we  may  be  enabled  to  collect  our 
debt  out  of  the  fund  upon  which  we  have  now  no  lien. 

Lyon  and  Carothers  for  defendant  in  error. — ^The  lien  of  a  judg- 
ment obtained  upon  a  scire  facias  post  annum  et  dienty  is  not  limited 
to  the  land  bound  by  die  original  judgment:  to  authorize  such  a 
limitation  of  the  lien,  the  scire  fadas  must  be  special,  praying  exe- 
cution only  oi  those  particular  lands,  as  in  sdre  facias  on-  a 
morteige;  or  the  judgment  of  the  coiut  must  be  specially  so  enter- 
ed. Where  that  is  not  the  case,  the  judement  entered  must  be 
considered  a  new  general  judgment,  with  all  the  incidents  and 
qualities  of  a  judgment  obtained  in  action  of  debt  on  a  bond.  A 
defendant  may  plead  to  a  sdre  fadas,  and  make  as  full  defence  as 
he  could  upon  a  sunmions;  it  has  therefore  been  considered  an 
action  in  law;  and  in  a  late  case,  AUen  v.  Reesor,  16  Serg.  Sf  Ravde^ 
14,  the  court  decided  that  a  sdre  facias  on  a  recognizance  in  the 
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orphan's  coart,  was  sustainable  as  being  substantialljr  an  action  of 
debt  There  is  nothing  in  the  opinion  of  judge  YeateSf  in  6  Bin.  135, 
that  militates  against  the  doctrine  contended  for  by  the  plaintiffi; 
we  admit  that  a  judgment  cannot  shut  at  one  perioid,  and  open  at 
another  so  as  to  embrace  of  itsdf  merdt/f  property  not  originally 
bound;  but  we  contend  that  through  the  medium  of  an  amicabk 
suit  of  fcire  facias  founded  on  the  original  judgment,  and  a  new 
judgment  entered  on  that  in  1817,  the  plaintiff  obtained  a  lien, 
which  did  embrace  all  the  land  which  the  defendant  had  at  that 
time.  It  cannot  be  pretended  that  9,fi.fa.  partakes  at  all  of  the 
nature  of  an  action;  nor  can  it  be  denied  that  the  object  of  a  Tes* 
icUum  JLfa.  is  to  obtain  the  points  of  the  judgment  on  which  it  issued ; 
yet  by  these  writs  a  plaintiff  may  acquire  a  lien  on  land  not  bound 
by  the  original  judgments.  Cozoden  y.  Brady ^  8  Serg.  ^r  Rawkj  505. 
There  would  be  no  principle  of  law  violated,  or  rule  of  equity  abridg- 
edyby  attaching  to  a  judgment  on  a  sdrefaciasjM  the  consequences  of 
a  jucWient  upon  an  original  action.  On  the  contrary^  such  a  decision 
would  be  in  exact  accordance  with  the  spirit  and  letter  of  our  acts 
of  assembly,  which  direct  that  '^judgments  shall  bind  the  real 
estate  of  defendants  from  their  dates,"  and  that  **  all  the  goods  and 
chattels,  lands  and  tenements  of  debtors,  shall  be  subject  to  execu- 
tion." The  doctrine  contended  for  by  the  plaintiff  in  error,  is  not 
only  contrary  to  eyery  sound  rule  of  construction,  but  it  is  subver- 
sive of  the  universal  practice  of  our  courts;  such  a  doctrine  would 
involve  sheriffi  in  inextricable  difficulties  in  the  distribution  of  the 
proceeds  of  real  estates  of  defendants,  when  different  properties  of 
the  same  defendant  are  sold. 

On  the  second  point  it  need  only  be  remariced,  that  in  the  case  of 
Cahoon  V.  HoUenbachy  16  Serg.  4r  Rowley  482,  the  tJiird  section  of 
the  act  of  the  4th  April,  1798,  limiting  the  lien  of  judgments,  was 
fairly  before  the  court,  and  by  the  decision  made  m  that  case,  a 
construction  has  been  given  to  that  section  which  is  at  once  safe 
and  convenient,  and  in  perfect  accordance  with  the  invariable 
practice  and  understanding  of  the  profession.  If  the  letter  of  the 
act  were  to  be  complied  with,  according  to  the  common  understand- 
ing of  the  word  **  occupants,"  every  sub-tenant  from  year  to  year, 
or  at  sufferance,  of  every  room  in  the  house  or  cabin  on  the  land, 
must  be  sununoned.  The  defendant  and  those  holding  the  fee 
under  him,  are  the  only  persons  whose  rights  could  be  affected  by 
the  want  of  notice;  and  they  alone,  says  chief  justice  Gibson^  are 
entitled  to  notice. 

On  the  third  point,  it  need  only  be  remarked,  that  the  principle 
of  substitution  contended  for  by  tihe  plaintiff  in  error,  cannot  apply 
to  this  case.  If  there  were  no  other  creditors  of  Dr.  Crdgh  but  the 
parties  to  this  cause,  the  rule  would  apply;  but  there  are  other 
creditors  who  are  not  parties  to  this  issue,  and  who  would  be 
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afiected  by  such  substitution.  If  the  creditors  in  both  counties  have 
the  same  equity,  the  law  must  dec^e  between  them. 

Ramsay  in  rephr.---*The  scire  facias  of  1817  specifies  no  sum,  and 
the  scire  facias^  of  1822,  is  to  revive  the  judgment  of  1817,  and 
mentions  no  sum  to  be  due  by  the  defendant  to  the  plaintiffi.  If, 
therefore,  it  should  be  contended  that  the  irregular  judgment  of 
1817,  was  of  itself  a  good  judgment,  without  relation  to  the  judg- 
ment of  1804)  but  is  in  the  nature  of  an  original  action,  it  is  void 
for  uncertainty,  and  the  court  cannot  tell  how  much  was  recovered 
in  that  suit  by  the  record  itself  And  if  it  is  a  scire  facias  to  revive 
the  judgment  of  1804,  and  continue  its  lien,  it  cannot  embrace 
subsequently  acquired  property.  Philadelphia  Bank  v*  Crafty  16 
Serg.^Rawle,MS. 

The  opinion  of  the  court  was  delivered  by 

RoGBRS,  J. — ^Two  questions  arise  in  the  case  stated^  First,  whether 
the  revival  of  a  judgment,  by  Amicable  scire  facias  post  annum  et 
diemj  creates  a  lien  upon  the  property  of  the  defendant,  acquired 
after  the  original  judgment 

And,  secondly,  whether  a  scire  facials  continues  the  lien  upon  the 
land,  the  terre  tenants  not  having  been  made  parties^  no  writ  hav- 
ingbeen  served  upon  them* 

The  first  question  has  been  virtually  decided  in  Berryhill  v.  Wells^ 
5  Bin.  56,  and  in  Fries  v«  Watsony  5  Serg.  d*  Ravsle^  220.  In  some 
respects  we  have  departed  from  the  English  law,  and  the  difference 
has  arisen  from  the  construction  of  an  act  of  assembly,  making 
interest  an  incident  to  a  judgment.  The  cases  referred  to,  go  on 
the  ground,  that  a  judgment  on  the  sore  facias  is  not  a  mere  revival 
of  the  original  judgment,  but  partakes  of  the  nature  of  a  new 
judgment,  and  the  court  assimilates  it  to  the  case  of  a  judgment 
rendered  in  an  action  of  debt  on  the  original  judgment  We  can- 
not perceive  any  good  reason  why  a  difTerence  in  the  remedies 
should  make  any  dmerence  in  the  right  If  the  plaintiflThad  brought 
an  action  of  debt,  instead  of  a  scire  facias^  the  land  would  have 
been  bound.  And  we  believe  a  judgment  on  the  sdre  facias  places 
the  plaintiflfon  precisely  the  same  footing.  In  strictness  it  is  true, 
a  scire  facias  is  not  an  action,  but  the  object  of  the  two  remedies  » 
the  same — ^the  obtaining  the  fruits  of  the  original  judgment  It  is 
in  &e  nature  of  an  original  action;  and  to  say,  that  as  to  the  reco- 
very of  interest,  it  should  be  considered  as  a  judgment  in  an  origi- 
nal action,  but  not  so  in  other  respects,  would  be  introducing  a  dis- 
tinction, attended,  as  far  as  we  can  perceive,  with  no  beneficial 
results. 

By  tenants,  is  meant  the  owners  of  the  fee-simple,  and  by  occu- 
piers, those  who  come  in  under  them.  2  Saund.  7  n.  9.  And  in  this 
sense,  the  terms  are  used  in  the  third  section  of  the  act  of  1798. 
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When  the  tenant  in  fee  is  kix>wni  and  within  reach  of  the  proceas 
of  the  court,  the  legislature  intended  he  should  hare  notice:  on  him 
the  scire  facias  should  be  servedt  for  he,  and  he  only,  is  entitled  to 
notice,  who  will  be  prejudiced  by  the  judgment  The  act  of 
assembly  is  in  the  alternative.  The  scire  facias  must  be  served  on 
the  terre  tenants  or  occupiers  of  the  land;  by  which  expressions,  I 
do  not  understand  the  legislature  to  mean,  that  terre  tenants  and 
occiqpiers  are  one  and  the  same,  but  as  intending  to  provide  for  the 
service  of  notice,  on  the  per9(»8  occupying  the  land,  where  the 
owner  of  the  fee  umple  is  unknown,  or  not  within  reach  of  the  pro- 
cess of  the  court  The  tenants  do  not  make  any  complaint  of  want 
of  notice;  if  their  rights  were  affected,  they  would  be  entitled  to  a 
hearing;  but  the  judgment  would  cease  to  be  a  lien,  only  so  far  as 
their  interest  was  concerned.  A  contrary  exposition  of  this  act, 
would  be  attended  with  great  inconvenience;  for  if  you  were 
obliged  to  serve  notice,  at  the  risk  of  losing  your  lien,  on  aB  the  occu- 
piers of  land  bound  by  a  judgment,  (which  is  a  general  lien  on  all 
the  real  property  a  man  possesses,)  it  would  be  extremely  trouble- 
some and  very  expensive.  And  in  accordance  with  this  opinion,  har 
been  the  universal  understanding.  It  has  not  been  considered  ne- 
cessary, where  there  has  been  no  transfer  of  the  property  by  the 
defendant,  to  bring  in  any  person,  but  the  defendant  himself  When 
there  has  been  an  alienation  or  sale  of  the  property,  it  is  right  that 
the  party  to  be  affected  riiould  have  an  opportimity  of  making 
defence,  pro  interessesuo;  for  preventing  the  risk  and  inconvenience 
to  purchasers  of  real  estate,  seems  to  have  been  tiie  principal  object 
of  the  act  of  the  4th  April,  1798. 

I  cannot  perceive  any  similarity  between  this  case,  and  the  case 
of  the  PhUaddphia  Bank  v.  Craft,  16  Sergt.  6f  Rawle,  348.  There 
it  was  contended,  that  it  was  a  final  judgment,  without  any  sum 
being  ascertained,  either  directly  or  by  reference.  We  did  not 
mean  to  interfere  with  judgments  which  referred  to  a  sum  ascer- 
tained and  fixed.  By  applying  the  maxim,  id  cerium  est,  quod 
certum  reddi  potest,  there  is  no  difficulty  in  ascertaining  the  amount 
£bund  in  the  judgment  on  the  scire  facias. 

The  application  to  the  court  to  be  substituted,  &c.  we  think  pre- 
mature, as  the  persons  to  be  affected  by  it,  are  no  parties  to  this 
proceeding. 

Judgment  affirmed. 
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JACOB  GARDNER,  plaintiff  in  error,  a^aimt  JACOB  LEFEVRE, 

adioinistrator  of  RACHAEL  ESPY,  defendant  in  error.  ^^% 

m  Mt 

A  writ  of  error  will  not  lie  upon  an  order  of  the  Court  of  Common  Pleas 
ovemiling  a  motion  to  strike  off  an  appeal,  and  setting  aside  an  execution, 
supposed  to  have  been  improvidently  issued. 

Error  to  the  court  of  common  pleas  of  Adams  county. 

A  motion  was  made  to  quash  the  writ  It  appeared  from  the 
f ecord,  that  an  action  of  replevin  had  heen  brought  by  Jacob  Ze- 
fevre,  as  a.dministrator  of  Rachael  Espy^  for  goods  of  the  intestate^ 
alleged  to  be  in  the  hands  of  the  defendant  A  rule  of  reference 
was  entered  by  the  defendant,  under  the  compulsory  arbitration 
law,  and  after  hearing,  a  report  was  made  in  favour  of  the  defend- 
ant He  filed  his  bill  of  costs,  and  gave  notice  to  the  plaintiff,  that 
he  would  not  consent  to  an  appeal,  without  the  payment  of  his  costs. 
An  appeal  was  entered  by  the  plaintiff's  attorney,  without  such 
paynjient  And  after  the  twenty  days  had  elapsed,  an  excution  was 
,  issued  against  the  plaintiff  de  homispro  priis  for  the  costs,  returnable 
to  April  term,  1829.  A  rule  was  entered  at  the  instance  of  plain- 
tiff, to  shew  cause  why  the  execution  should  not  be  set  aside;  and  a 
motion  was  also  made  on  behalf  of  the  defendant,  to  strike  off  the 
appeal,  on  the  ground  that  the  cause  of  action  was  in  the  plaintiff, 
not  as  administrator^  but  in  kis  onm  right.  Upon  hearing  both  motions, 
the  court  set  aside  the  execution,  and  refused  to  strike  off  the 
appeal.  To  this  decree  of  the  court,  the  present  writ  of  error  was 
taken. 

Miller  J  for  the  defendant  in  error,  contended,  that  this  writ  could 
not  be  sustained,  because  there  was  no  final  judgment  of  the  court 
below,  and  that  the  cause  was  still  pending  and  undetermined  in 
the  conunon  pleas. 

Stevens,  for  the  plaintiff  in  error,  maintained,  that  the  entry  of 
the  appeal  was  a  nullity.  That  the  action  was  personal,  and  could 
only  be  sustained  in  the  name  of  the  plaintiff  in  his  own  right,  and 
the  addition  of  administrator  was  mere  surplusage.  That  an  oath, 
recognizance,  and  payment  of  costs,^were  necessary  pre-requisites  to 
the  entry  of  an  appeal,  and  they  having  been  dispensed  with  after 
notice,  the  mere  act  of  entering  an  appeal  by  plaintiff's  attome)r» 
is  a  nullity,  and  may  be  disregarded. 

By  the  Court. — The  cause  is  still  pending  in  the  court  of  com- 
mon pleas.  There  is  no  final  judgment:  the  writ  of  error  must 
therefore  be  quashed. 

10 
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I  ELLIOTT  against  SANDERSON; 

f^    ERROB. 

A  writ  of  eiT6r  if  ill  not  lie  to  remove  a  judgment  in  the  Circuit  Court  to 
the  Supreme  Ccurt^  in  any  case  in  which  the  party  might  have  had  a 
remedy  by  appeal. 

This  record  was  brought  up  on  a  writ  of  error  to  the  circuit 
court  of  Cumberland  county,  where  it  was  a  suit  brought  by  the 
defendant  in  error,  Sanderson,  against  the  plaintiff  in  error,  EllioU, 
and  in  which  a  verdict  was  rendered  for  the  plaintiff  below;  the 
defendant  filed  reasons  for  a  new  trial,  and  made  a  motion  in  arrest 
of  judgment,  which  were  overruled  by  the  judge  who  tried  the 
cause,  and  judgment  was  entered,  whereupon  the  defendant  ap- 
pealed, in  pursuance  of  the  act  of  assembly;  but  the  appeal  not 
having  been  entered  upon  the  records  of  the  supreme  court,  until 
after  the  return  day  for  the  district,  it  was  quashed.  The  defendant 
then  sued  out  this  writ  of  error,  which 

Carothers,  for  defendant  in  error,  moved  to  quash,  on  the  ground 
that  a  writ  of  error  will  not  lie  to  the  circuit  court,  in  any  case^ 
where  the  party  might  have  had  a  remedy  by  appeal. 

Penrose,  for  plaintiff  in  error. — The  error  which  it  is  alleged  is 
contained  in  this  record,  does  not  consist  in  any  thing  which  occur- 
red upon  the  trial  in  the  circuit  court,  but  other  errors  manifest 
upon  the  face  of  the  record. 

Carothers,  in  reply. — ^The  error  now  alleged  would  have  been  a 
good  reason  in  arrest  of  judgment,  which  motion  was  made  and 
overruled,  and  the  defendant  appealed. 

Writ  of  error  quashed. 


THOMAS  CHAMBERS  against  JONATHAN  MIFFLIN. 

IN   ERRORS 

A  precisely  descriptive  warrant  must  be  followed  up  with  feasofiable  atten-^ 
tion,  in  order  to  give  title  from  its  date.  So  of  a  vague  warranty  from  the 
time  of  sun'ey. 

It  an  owner  of  a  vague  or  removed  warrant,  has  suffered  it  to  remain  un- 
returned  for  more  than  twenty-one  years,  and  during  that  time  has  exer- 
cised no  act  of  ownership  upon  the  land,  the  state  or  any  person  has  a  right 
to  coRMder  it  as  derelict,  and  whoever  purchases  and  pays  for  the  land, 
under  such  circumstances,  has  a  good  title. 

Query. — ^Whether  the  law  is  not  the  same  in  some  cases,  as  to  precisely 
descriptive  warrants. 

This  was  a  writ  of  error  to  the  common  pleas  of  Franklin  county, 
to  remove  the  record  and  judgment  of  tnat  court,  in  an  action  of 
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Thomas  Chambers  v,  Jonathan  Mifflin. 

ejectment  brought  by  Jonathan  Mfflin,  the  defendant  in  error, 
against  Th&nias  Chambers,  the  plaintiiTin  error.  In  the  court  below 
the  verdict  and  judgment  were  for  the  plaintiff,  Mifflin, 

The  claims  of  the  respective  parties  were  as  follows.  The  title 
of  the  defendant  in  error  and  plaintiff  below,  Jonathan  MfflinjOTi^- 
nated  upon  a  warrant  granted  to  Rchert  Long,  dated  15th  April, 
1763,  for  two  hundred  acres  in  Black^s  Gap,  in  the  South  mountain, 
including  some  springs,  supposed  to  be  the  head  waters  of  the  Cono- 
cocheaque  creek,  in  Cumberlaud  county.  It  was  not  conceded  by 
the  defendant  below  th^t  a  survey  had  ever  been  made  on  this 
warrant,  but  it  appeared  in  evidence,  that  in  1776  and  afterwards, 
applications  were  entered  calling  for  lands  adjoining  Robert  Long, 
and  in  1792,  a  warrant,  in  which  it  was  alleged  Captain  Benjamin 
Chambers  had  an  interest,  was  taken  out,  calling  for  Robert  Long. 
No  survey  was  returned  on  this  Robert  Long  warrant,  until  Apnl, 
1797,  and  so  far  as  couM  be  ascertained,  no  draft  of  any  survey 
had  been  in  the  office  of  the  deputy  surveyor  of  the  county.  Robert 
Lang  conveyed  to  Jonathan  Mifflin,  by  deed  dated  20th  July,  1796, 
and  he  obtained  a  patent  from  the  commonwealth,  14th  February, 
1812. 

The  plaintiff  in  error,  Thomas  Chambers,  claimed  under  a  war- 
rant to  George  Chambers,  dated  29th  December,  1792,  for  two  hun- 
dred acres,  at  the  Shippensburg  fork  of  G>nococheague  creek,  on 
both  sides  of  the  great  road  from  Chambersburg  to  York.  On  the 
5th  of  April,  1793,  a  survey  was  made  on  this  warrant,  and  return- 
ed soon  after.  Some  proof  was  given  that  at  the  time  this  survey 
was  made,  the  father  of  the  plaintiff  in  error  knew  of  the  survey  of 
Robert  Long.  There  was  a  regular  chain  of  title  from  the  warran- 
tee to  the  plamtiff  in  error,  Thomas  Chambers. 

On  the  19th  July,  1793,  Long  and  Mifflin  exhibited  to  the  board 
of  property,  a  drafl  of  a  survey  of  this  land,  and  their  warrant,  and 
the  board  granted  them  an  order  of  re-survey,  and  directed  the 
deputy  surveyor  to  make  a  return,  noting  the  interference,  if  any, 
with  any  other  claim.    After  this,  to  wit,  12th  April,  1797,  a  draft 

of  a  survey  on  Robert  Long^s  warrant,  dated  4th  April, ,  and 

signed  for  John  Armstrons^,hy  William  Lyon,  was  taken  to  the  sur- 
veyor general's  office,  and  was  accepted  by  the  surveyor  general,  and 
filed.  Soon  afler  thb,  a  copy  of  the  order  of  the  board  of  property 
before  mentioned,  was  sent  to  the  deputy  surveyor  of  the  county, 
included  in  which  was  a  copy  of  this  draft  by  Prilliam  Lyon. 

John  Armstrong  had  not  been  deputy  surveyor  since  1776.  No- 
thing was  done  in  pursuance  of  this  order  of  the  board  of  property. 

No  actual  improvement  was  made  upon  the  land  until  about  the 
year  1808.    This  suit  was  brought  in  1825. 

Several  errors  were  assigned  in  this  court,  to  the  charge  of  the 
court  below  to  the  jury.  Those  that  are  material  to  the  decision 
made  by  this  court,  are  as  follows: 
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The  court  erred  in  saying,  "  that  if  Benjamin  Chambers  had 
liotice  of  the  survey  on  Long^s  warrant,  the  delay  of  the  deputy 
surveyor  to  return  the  survey,  will  not  afifect  the  pIainti£Ps  title, 
whether  that  delay  proceeded  from  neglect  of  the  officer,  or  the 
omission  to  pay  the  fees. 

In  not  directing  the  jury,  as  requested,  that  Lof^  was  guilty  of 
negligence  in  not  causing  the  survey  to  be  returned,  and  that  such 
omission  was  calculated  to  mislead  and  impose  on  purchasers  from 
the  commonwealth. 

In  not  directing  the  jury  as  requested,  that  if  Long  withheld  his 
survey  from  the  office,  for  the  purpose  of  keeping  it  c^n  for 
change,  it  would  have  no  validity  against  a  person  knowing  it,  until 
after  the  return  and  acce|>tance. 

In  not  instructing  the  jury  that  they  might  presume  that  Long 
had  abandoned  his  survey  as  made. 

Crawford f  for  the  plaintiff  in  error. — ^A  warrantee,  after  he  has 
procured  his  warrant,  has  certain  duties  to  perform;  he  must  pro- 
vide chain  carriers  and  provision,  and  he  must  pay  the  fees  ofthe 
depubr  surveyor,  to  entitle  him  to  have  his  survey  returned:  and  if 
any  oi  these  duties  are  omitted,  by  reason  of  which  his  warrant  is 
not  duly  executed,  and  his  survey  returned,  such  omission  will 
affect  his  title;  and  the  court  erred  in  lajring  dovm  the  law  difte- 
rently  to  the  jury.  Fisher  v.  Larick^  et  ais  S  Serg.  Sf  Rawky  321. 
Boyles  v.  Kelly,  10  Serg.  ^  Rawle,  217,  Lessee  of  Lauman  v.  Thomas^ 
4  Bin.  59.  And  in  all  these  cases,  the  paying  of  the  fees  of  the  de- 
puty surveyor  is  treated  as  a  matter  of  necessity. 

The  direction  of  the  court,  that  an  abandonment  could  not  be 
presumed,  particularly  as  the  plaintiff  had  his  survey  returned,  and 
a  patent  issued  upon  it,  was  erroneous.  Boyle's  v.  Kdly,  10  Serg*  4* 
Rawl€,2l7.  Walson  v.  GUdcty.  11  Serg.  4*  Rawle,  340.  But  it  was 
calculated  to  mislead  the  jury;  for  the  survey  ofthe  plaintiff  was 
not  returned  till  1797,  three  or  four  years  after  the  defendant's 
survey  was  made  and  returned,  and  his  patent  did  not  issue  for 
nineteen  years  afterwards. 

Dunlop^  for  defendant  in  error. — ^The  warrant  to  Rcherl  Long,  is 
not  a  shifted  warrant,  hut  a  vague  one,  calling  for  land  in  Black^s 
Gap,  and  it  is  laid  upon  land  as  high  up  the  waters  called  for  in 
the  description,  as  it  could  be,  without  going  out  of  the  county  of 
Cumberland  The  difficulties  of  the  cause  are  removed  by  the  con- 
clusion that  our  warrant  is  a  vague  one.  Moore  v.  Shaver,  6  Serg. 
4-  Razole,  130.  Lilly  v.  Paschal,  2  Serg.  Sf  Rawle,  394. 

Even  if  it  was  a  shifted  warrant,  it  is  sufficiently  proved  that 
captain  Chambers  had  notice  of  the  survey.  The  jury  believed  and 
found  accordingly,  either  that  the  warrant  was  vague,  or  that  cap- 
tain Chambers  had  notice;  that  he  did  know  of  Long^s  survey  is 
certain,  from  the  fact,  that  another  survey  of  his  called  for  Robert 
Long's  survey  on  the  south;  and  although  this  warrant  and  sur- 
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vej  is  in  the  name  of  Joseph  Chambers,  yet  all  the  circumstances  in 
the  cause  shew  that  captain  Chambers  was  part  owner  of  it  All  the 
adjoining  surveys  made  at  the  time  call  for  Robert  Long.  The  court 
cfaiai^ed  the  jury  in  favour  of  the  defendant  on  this  point,  for  they 
said  that  captain  Chambers  must  have  had  notice  prior  to  the  com* 
mencement  of  his  title,  to  be  effected  by  Long*s  title. 

MCuUoch  on  the  same  side.  The  request  to  the  court  to  charge 
the  jury,  that  the  conduct  of  Long  was  calculated  to  mislead  and 
impose  on  purchasers,  was  a  question  of  fact  and  not  of  law,  and 
therefore  this  court  will  not  reverse  the  judgment,  even  if  the  court 
below  were  wrong  in  their  opinion. 

The  return  of  a  survey  is  but  notice  to  every  body  of  the  appro* 
priation  of  the  land  included  within  that  survey;  if  therefore  cap- 
tain Chambers  knew  oiLong^s  survey,  this  knowledge  as  to  him,  was 
tantamount  to  a  return  and  acceptance. 

There  is  no  such  thing  known  in  the  history  of  the  land  titles  of 
Pennsylvania,  as  ^thered  from  our  books,  as  the  doctrine  that  a 

{*ury  can  presume  the  abandonment  of  a  warrant  upon  which  money 
las  been  paid.  The  doctrine  of  abandonment  only  applies  to  im- 
provement rights  or  locations,  where  no  money  has  been  paid;  and 
in  those  cases  it  may  be  presumed,  because  the  giving  up  of  posses- 
sion is  giving  up  every  thing  which  the  improver  had;  but  where 
money  is  paid,  it  cannot  be  presumed  that  it  is  abandoned.  It  has 
been  decided  in  the  case  of  Mitchell  v«  Mitchell,  4  Bin.  180,  that 
when  money  has  been  paid  on  a  warrant,  the  commonwealth  has 
no  right  to  vacate  that  warrant 

Chambers,  in  reply. — ^The  warrant  of  Robert  Long  was  not  in- 
tended for  the  land  in  dispute,  but  for  land  including  the  springs 
and  head  waters  of  the  Conococheague  creek.  A  right  founded 
upon  a  shifted  warrant  and  survey  is  an  imperfect  right,  until  it  is 
returned  and  accepted,  for  until  then  the  warrantee  might  change 
his  survey  and  lay  it  upon  other  lands ;  or  the  proprietaries  might 
refuse  to  accept  it,  having  previously  given  no  assent  to  the  appro- 
priation of  the  particular  lands  surveyed. 

This  imperfect  right,  therefore,  which  either  party  may  change, 
until  the  survey  is  accepted,  is  such  a  right  as  may  be  abandoned. 
And  the  only  difference  between  the  presumption  of  an  abandon- 
ment of  an  improvement  or  location,  when  little  or  no  money  is 
paid,  and  of  a  warrant  where  money  is  paid,  is  in  the  amount  of 
evidence  required  to  support  ike  presumption  in  one  case  and  the 
other. 

If  Long  had  once  abandoned  the  land,  he  never  could  renew  his 
claim  afterwards  to  the  prejudice  of  another^  who  had  taken  out 
an  office  right 

The  extent  of  our  request  to  the  court  was  not  to  instruct  the 
jury  that  there  was  an  abandonment,  but,  "  that  the  jury  may 
presume  from  the  facts  that  there  was  an  abandonment" 
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The  opinion  of  the  court  was  delivered  by 

Huston,  J. — (Here  his  honour  recapitulated  the  facts  in  the 
cause.) — In  the  argument  of  this  case  here,  and  I  may  suppose  in 
the  court  below,  all  the  cases  on  precise,  vague  and  removed  war- 
rants were  cited.  See  M'Ktmey  v,  Houser^  2  Smith  190,  Duncan  v. 
Curry,  3  Bin.  14,  and  Lauman  v,  Thomas,  4  Bin.  58.  Sec  also  3 
Serg.  4-  Rawle,  321-2,  10  Serg.  Sf  Rawle,  17.  15  Serg.  Sf  Rawle.  224. 
Mau8  V.  Montgomery. 

And  if  this  suit  had  been  brought  forty  years  ago,  or  if  the  title 
of  defendant  below,  had  commenced  within  a  few  years  after  the 

SlaintifiPs,  there  would  have  been  no  error  perhaps  in  the  charge. 
iy  recurring  to  those  cases  in  which  this  matter  has  been  discussed,, 
it  will  appear,  that  in  Lauman  v.  Thomas,  the  plaintifPs  warrants 
were  dated  27th  of  April,  1774,  surveyed  in  May,  1774,  when 
returned,  was  uncertain;  but  certainly  before*  the  12th  January, 
1792,  when  a  patent  issued.  The  defendant's  title  commenced  in 
December,  1774,  and  his  patent  in  1776.  In  3  Serg.  Sf  Rawle,  32U 
one  title  was  the  3d  of  April,  1769,  surveyed  in  1772,  the  other  a 
warrant  in  1772.  In  Duncan  v,  Curry,  both  titles  were  dated  3d 
April,  1769,  one  surveyed  in  1771,  the  other  in  1774,  and  not 
returned  until  after  1795,  and  was  clearly  postponed. 

In  short,  all  those  cases  presented  something  very  difierent  from 
thepresent. 

There  was  at  one  time  but  little  difference  in  the  titles,  and  in. 
most  ot  them  some  possession  or  ownership  was  alleged  to  supply 
the  want  of  return. 

While  the  country  was  unsettled,  a  wilderness,  a  few  years  did 
not  give  much  strength  to  a  title.  The  war  and  desolation  along 
the  frontiers,  on  account  of  Indian.depredations,  delayed  the  settle- 
ment, and  occasioned  allowances  for  not  pursuing  titles;  rules  laid 
down  in  1772-3-4,  were  again  adopted,  as  applicable  after  the  war, 
in  1785-6-7,  and  ifollowing  years.  Though  it  was  most  palpable, 
that  the  reason  for  indulging  a  person  m  not  getting  a  survey 
returned  in  1774  or  '5,  was  no  reason  at  all  for  indulging  him  after 
1790.  The  d«puty  surveyors,  before  the  war,  had  died,  had  removedj^ 
or  were  superannuated.  Their  papers  were  scattered,  some  of 
them  displeased  at  not  being  in  office,  and  their  refusal  to  return 
surveys  was  some  excuse.  Since  the  war  their  bonds  could  have 
been  sued,  or  the  board  of  property  would  have  compelled  them  to 
have  returned  surveys. 

The  doctrine  of  our  courts  has  not  been  well  understood,  for 
when  it  is  said,  a  precisely  descriptive  warrant  gives  title  from  its 
date,  a  vague  one  from  the  time  of  survey,  &c.  it  is  sometimes 
added,  and  always  understood,  provided  it  is  otherwise  foUawed  up 
mth  reasonabk  attention.  It  is  not,  and  never  was  the  law,  that  on 
taking  out  a  warrant,  and  procuring  a  survey,  and  then  neglect- 
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ing  or  refusiBg  to  pay  the  surveyor's  fees^  which  was  always  neces- 
sary to  procure  a  return,  that  a  man  could  hdd  the  land,  without 
attending  to  it  in  any  way^  for  an  indefinite  length  of  time. 

Althou^  a  warrant  has  been  surveyed,  yet  if  not  returned,  the 
owner  may  change  its  lines,  or  change  its  place  altogether,  and  lay 
it  on  any  other  vacant  land  any  where  near:  until  it  is  returned,  the 
state  has  no  power  to  collect  arrears  of  purchase  money.  It  never 
can  be  that  a  man  can  wait  thirty  or  forty  years,  and  all  that  time 
be  able  to  say  this  is  my  land  if  I  please,  and  not  mine  unless  I 
please.  I  will  take  this  land  and  pay  the  state  for  it,  if  the  country 
improves,  and  it  rises  in  value,  or  if  somebody  will  render  it  valua- 
ble by  improvement:  but  I  will  not  take  it  and  pay  the  purchase 
money,  unless  something  occurs  to  render  it  more  valuable.  Nor 
is  it  the  law,  that  a  man  can  commence  procuring  a  title  from  the 
state,  and,  from  pure  negligence,  leave  it  in  such  situation,  for 
more  than  twenty  years,  as  that  he  is  not  bound  to  take  it,  and  no 
one  else  can  safely  take  it  We  have  full  and  ample  provision  on 
this  subject  by  our  legislature.  The  act  of  the  9th  of  April,  1781, 
for  establishing  a  land  office,  provides,  in  section  nine,  that  all  surveys 
heretofore  made  shall  be  returned  into  the  surveyor  general's 
office,  within  nine  months,  and  prescribes  a  penalty  on  any  deputy 
surveyor,  to  whom  his  fees  shall  be  pcddj  who  neglects  to  return. 
This  continued  till  5th  April,  1782,  when  it  was  enacted,  "It  shall 
be  lawful  for  the  surveyor  general  of  this  state  to  receive  returns 
of  such  surveys,  as  shall  appear  to  him  to  have  been  faithfiiUy  and 
regularly  made,  from  the  said  late  deputy  surveyors,  their  heirs  or 
legal  representatives,  for  such  further  period,  as  to  him  shall  seem 
just  ana  reasonableJ^  And  a  saving  for  those  who  had  n^lected  to 
pay  fees  and  procure  returns  under  the  last  cited  act  The  act  of 
8th  April,  1785,  section  eight,  prescribes  that  every  deputy  surveyor, 
shall^  as  soon  as  conveniently  may  be  after  survey  made,  on  receive 
ing  his  fees  J  return  said  survey  into  the  surveyor  general's  office; 
and  that  every  survey  made  before  the  31st  December,  in  each 
year,  and  not  returned  before  the  last  of  March  in  next  year,  shall 
be  void  as  to  future  siurveys,  which  shall  be  returned  sooner,  and  a 
penalty  on  the  deputy  surveyor,  if  the  neglect  is  by  his  fault.  Al- 
though this  act  has  been  supposed  to  be  only  applicable  to  lands  in 
the  purchase  of  1784,  and  east  of  the  Allegheny  river,  yet  it  is  im- 
portant, as  shewing  the  sense  of  the  legislature  on  the  necessity  of  a 
return  of  survey  in  due  time,  and  the  evils  incident  on  neglect  in  this 
particular.  Then  came  the  act  of  4th  September,  1793,  which  pro- 
vides, that,  "All  returns  of  surveys  which  have  been  actually  exe- 
cuted, since  the4th  July,  1776,  by  deputy  surveyors,  while  they  acted 
under  l^al  appointments,  shall  be  received  in  the  land  office,  al- 
though (lie  said  deputy  surveyors  may  happen  not  to  be  in  office  at 
the  time  of  the  return  or  returns  being  made :  provided  that  no  rehirm 
be  admittedly  thai  -were  made  by  deputy  surveyors^  v>ho  have  been  more 
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than  nine  years  out  of  qfficeJ'  This  short  law  is  in  some  respecti 
obscure  when  closely  examined,  but  it  further  shews  strongly  the 
sense  of  the  legislature  on  the  subject  of  keeping  titles  in  this  un- 
certain and  unfinished  state.  It  lays  down  a  rule  which  is  not  easily 
to  be  gotten  over  by  the  courts.  Independent  of  this  law,  who 
will  say  that  the  act  of  1782,  which  allows  returns  to  be  received 
till  such  period  as  the  surveyor  general  shall  deem  just  and  reason- 
able, would  keep  the  office  open  forever. 

I  am  aware  that  there  are  cases  where  plaintiffs  have  recovered 
on  surveys  not  returned  until  since  1793.  They  will,  however,  be 
found  very  special  cases,  where  the  owner  has  proved  great  exer- 
tions on  his  part  to  procure  returns,  and  fraud  or  accident  in  pre- 
venting them.  I  am  also  aware  that  the  owners  of  many  tracts,, 
who  have  taken  possession  and  occupied  them,  sold  them  to  others 
who  occupied  them,  or  transmitted  them  to  their  descendants,^ 
have  found  no  returns  in  the  office.  In  such  cases  the  land  officers 
issue  orders  and  have  returns  made  yet,  and  rightly,  for  no  injury 
is  done  to  any  one.  So  if  land  has  been  surveyed,  and  no  adverse 
claimant,  as  improver,  or  by  warrant,  has  any  claim  to  the  land,^ 
returns  are  received,  and  may  be  received,  from  the  present 
deputy  surveyors;  but  where,  as  in  the  present  case,  a  vague  or 
removed  warrant  has  been  surveyed,  and  then  neglected  thirty 
years,  or  even  a  less  time,  and  no  excuse  shown,  it  was  not  within  a 
"just  apd  reasonable  time"  to  receive  the  return,  after  another 
had  bought  and  paid  for  it,  as  derelict.  In  another  point  of  view, 
the  title  of  the  piaintiff"  below  wjis  irregular.  He  and  Long  applied 
to  the  board  of  property,  who  instead  of  accepting  his  draft,  made 
out  and  signed  by  William  Lyon  for  John  Armstrong,  ordered  a  re- 
survey  by  the  deputy  surveyor  of  the  county,  who  was  not  to  make 
a  return  to  the  surveyor  general,  but  to  that  board,  noting  the 
interference,  if  any,  with  other  claims.  After  this,  the  draft  made 
out  by  William  Lyon  for  John  Armstrong,  was  carried  to  the  office  of 
the  surveyor  general,  and  by  him  accepted  and  filed,  as  a  return  of 
survey.  It  was  entirely  irregular  in  him  so  to  receive  and  file  this 
return.  The  matter  was  not  before  him,  it  was  sub-judice;  a  very 
proper  order  had  been  made,  and  it  is  certain  the  board  thought 
it  not  of  course  to  accept  a  return  of  this  survey.  That  whether  it 
could  be  accepted,  depended  on  facts  to  be  ascertained,  and  the 
surveyor  general  had  no  right  to  take  the  matter  out  of  their  hands. 
In  Harrises  Lessee  v.  Monks,  2  Serg.  ^  Rawle,  557,  it  was  decided  that 
an  act  of  the  wirveyor  general,  respecting  a  return  of  survey  in  a 
case  before  the  board  of  property,  and  respecting  which  they 'had 
made  an  order,  was  totally  voiS.  It  is  true  that  was  a  case  in  which 
a  caveat  had  been  entered,  but  the  principle,  that  after  a  matter 
was  before  the  board,  and  after  they  had  taken  order  on  it,  it  waa 
illegal  in  the  surveyor  general  to  do  any  act  inconsbtent  with,  or 
superseding  their  order,  is  correct,  and  applies  to  this  case. 
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WUHam  Lyon  had  no  right  to  return  a  survey,  even  while  John 
Armstrong  was  in  office.  I  have  no  hesitation  in  sajring  that  he  did 
not  make  the  paper  in  question  for  the  purpose  of  being  carried  to 
the  land  office  as  a  return,  but  for  the  private  use  of  the  owner. 
There  have  been  cases,  where  a  return  by  an  assistant  or  deputy 
rorvqror,  has  been  received  and  filed  in  the  surveyor  general's 
office^  as  a  return.  I  will  not  say  such  return  so  filed  is  void,  but  it 
was  always  an  irregularity,  and  is  particularly  objectionable  here, 
indq^ndent  of  other  reasons. 

Toe  act  of  1793,  last  cited,  does,  it  is'  true,  mention  surveys  made 
ance  1T76,  and  this  was  made  long  before.  I  would  not  infer  from 
diis,  that  surveys  made  before,  might  still  be  accepted.  I  rather 
suppose  such  siu*veys  were  considered  as  out  of  all  reasonable  timet 
afid  that  it  alluded  to  surveys  under  the  act  of  1785. 

The  patent  does  not  alter  the  case.  In  this  state  the  inquiry  in 
an  ejectment  is  not  who  has  the  patent,  but  who  ought  to  have  it. 
On  the  whole,  we  are  of  opinion,  that  under  the  acts  of  assembly^ 
under  the  principles  on  which  all  acts  of  limitations  are  made,  the 
return  of  survey  ought  not  to  have  been  accepted,  so  far  as  it  inter- 
fered with  the  survey  of  the  defendant  That  although  a  survey 
before  the  war  may  yet  be  accepted,  where  possesion  has  accom* 
panied  it,  or  perhaps  where  there  is  no  adverse  claim  to  the  land; 
yet  the  peace  and  quiet  of  the  conamunity  require,  that  where  any 
owner  of  a*  vacue,  removed,  or  perhaps  in  some  cases,  a  precise 
warrant,  has  sunered  it  to  remain  unreturned  for  more  than  twenty- 
one  years;  has  kept  it  in  his  power  to  return  it  as  laid,  or  change  it,  to 
pay  residue  of  purchase  money,  or  not  to  pay  it;  has  exercised  no 
act  of  ownership;  has  not  claimed  it,  or  returned  it  for  taxation;  the 
state  and  the  citizens  had  a  right  to  consider  it  as  derelict,  and 
whoever,  under  such  circumstances,  purchased  and  paid  for  it,  has 
a  good  title.  There  must  be  an  end  to  these  half  titles  sometime. 
It  cannot  be  at  the  option  of  an  individual,  for  half  a  century, 
whether  he  vrill  take  a  tract  of  land,  or  not  take  it;  at  all 
events,  his  option  is  at  an  end,  when  another  person  acquires  a  right 
to  it 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 

11 
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1 PW  83     JAMES  M.  RUSSELL,  Esquire,  against  the  COMMONWEALTH. 

19  SO  628 

IN    ERROR. 

A  writ  of  error  will  not  lie  to  the  opinion  of  the  Court  of  Common  Pleas, 
discharging  a  person,  on  a  writ  of  habeas  cor/ius,  from  servitude. 

This  was  a  writ  of  error  to  Bedford  county,  to  remove  the  record 
and  proceedings  upon  a  habeas  corpus  which  issued  to  James  M. 
Russell,  Esquire,  for  the  body  of  Charity  Brogden. 

Charity  Brogden,  the  negro  woman  who  claims  her  freedom,  was 
a  slave  for  life  in  Maryland,  and  was  there  sold  at  public  sale,  by  the 
sheriff,  on  an  execution  against  her  master.  Mr.  Russell^  the  respond- 
ent, who  was  the  surety  of  the  master  for  the  debt  for  which  the 
said  slave  was  sold,  becatne  a  bidder,  and  purchased  the  slave  in  due 
form,  according  to  the  laws  of  Maryland. 

A  deed  of  manumission  was  executed  by  Mr.  Russell  to  Charity ^ 
on  consideralion  o<*her  ser\'ing  him  for  a  certain  term  of  years.  An 
indenture  was  then  executed  and  acknowledged  before  the  proper 
officer  in  Maryland,  dated  16th  October,  1821,  between  Mr.  Kussell 
and  Charity,  by  which  she  voluntarily  binds  herself  to  serve  said 
Russell,  his  heirs,  &c.  in  the  state  of  renn^lvania,  for  the  term  of 
ten  years,  from  16th  October,  182L  Mr.  kussell  covenants  to  find 
her  sufficient  meat,  drink,  clothing,  washing  and  luddng,  &c.  and 
one  dollar  when  free,  &c.  Previous  to  the  diq>ute,  Mr.  Russell  re- 
mitted on  the  indenture  the  three  last  years  of  servitude.  At  the 
time  the  deed  and  indenture  were  executed.  Charity  was  forty 
years  of  a^e,  and  at  the  time  the  writ  of  habeas  corpus  issued  in 
this  case,  she  was  forty-five  years  of  age. 

Upon  the  single  fact  of  the  age  of  Charity  being  forty-five  years 
when  the  writ  issued,  the  court  of  common  pleas,  {Tod,  president,) 
discharged  the  applicant,  at  the  same  time  saying  that  they  di^ 
not  know  what  the  opinion  of  the  court  would  have  been,  it  Charity 
had  been  but  thirty  years  of  age,  or  any  period  less  than  forty-five 
years. 

But  their  opinion  is  formed  upon  the  facts  as  they  are,  and  that 
to  hold  Charity  under  the  circumstances,  would  be  contrary  to  the 
spirit  of  the  laws  of  Pennsylvania,  for  the  gradual  aboUtion  of 
slavery. 

In  this  court,  two  points  are  made. 

1st  Will  a  writ  of  error  lie' to  remove  the  judgment  of  the  court 
of  common  pleas,  rendered  upon  a  habeas  corpus, 

2d.  Was  the  court  right  in  their  opinion  by  which  they  discharged 
Charity  from  servitude. 

MCulloch  and  Russell  for  the  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 
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The  cause  was  submitted  without  argument;  and  the  writ  wa^ 
quashed,  on  the  ground  that  no  writ  of  error  will  lie  to  remove  a 
judgment  upon  a  habeas  corpus. 


HEGE  and  others,  against  HEGE  and  others. 

IN   ERROR. 

A.  leaving  several  children^  devised  to  his  son  B.  a  tract  of  land>  he  paying 
fifty  dollars  an  acre  therefor;  to  his  son  C,  a  tract  of  land»  he  paying  sixty 
dollars  per  acre  therefor;  the  amount  of  money  so  payable  to  be  equally 
distributed  among  all  his  children.  B.  xxx^  under  his  father's  will,  made 
several  payments  accordmg  to  its  direction,  and  died  leaving  children:  hb 
administrators  having  obtained  from  the  Orphans'  Court  an  order  to  sell 
his  real  estate,  for  the  payment  of  debts,  sold  the  same  subject  to  the  pay- 
ment of  the  balance  of  the  money  due  under  his  father's  will.  Held  that 
the  administrators  sold,  and  purchaser  took  nothing  but  the  land,  and  was 
not  entitled  to  the  interest  which  B.  had  in  the  land  of  his  brother  C.  under 
his  father's  will. 

When  C.  came  of  age,  he  refused  to  take  the  land  devised  to  him,  and  an 
agreement  was  entered  into  between  the  guardian  of  B.  's  children,  and 
all  the  other  children  of  A.,  that  the  land  devised  toC.  should  be  sold, 
and  the  money  equally  divided  between  them:  the  land,  in  pursuance 
thereof  having  bean  sold  by  trustees  appointed  for  the  purpose,  and  the 
money  in  their  hands,  it  was  held  that  a  suit  would  not  lie  against  them 
in  the  names  of  the  children  of  B.,  to  recover  their  share,  but  must  be 
brought  in  the  name's  of  B.'s  administrators,  there  being  debts  of  B.'s 
estate  yet  unpaid. 

Writ  of  error  to  the  court  of  common  pleas  of  Franklin  county, 
in.  an  action  for  money  had  and  received,  brought  by  the  plainti£&  in 
error,  Polly  Hege^  Susan  Hege,  and  Nancy  Hege,  by  their  guardian, 
Jacob  2jenty  against  Peter  Sege,  Jacob  Hege  and  PhUip  Tritty  the 
defendants  in  error. 

The  record  exhibited  the  following  facts: — Christian  Hege,  the 
grandfather  of  the  plaintiffi,  and  father  of  two  of  the  defendants, 
was  in  his  life  time  seized  of  two  tracts  of  land,  and  died,  having 
first  made  his  last  will  and  testament,  the  material  part  of  which  to 
this  cause  is  as  follows: 

**To  my  son  Henry j  I  give  and  bequeath  two  hundred  acres  of 
land  lying  and  situate  on  the  north  side  of  my  mansion  house  and 
property,  the  beginning  to  be  on  my  east  line,  and  run  a  westerly 
course,  so  as  to  be  equally  advantageous  to  both  tracts,  at  present 
undivided;  this  division,  I  will  JacA  Hege,  one  of  my  sons  and  two 
discreet  neighbours,  to  be  chosen  by  Jacob  Hege  oxid  Henry  Hege,  to 
determine.  This  two  hundred  acres  I  value  to  Henry  Hege,  at  fifty 
dollars  per  acre,  payable  in  instalments  of  three  hundred  dollars 
in  each  year,  for  five  years;  after  five  years  I  will  that  he  pay  the 
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«aiii  of  four  hundred  ddUars  yearly,  until  the  whole  be  ^acharged: 
if  Henry  Hege  refuses  to  comply  with  these  terms,  it  is  my  will  that 
my  executors  sell  and  conrey  the  same  land  to  the  higl^est  bidder, 
at  a  fair  and  public  sale;  if  he  complies,  I  will  the  above  described 
land  to  him,  lus  heirs  and  assigns,  forever.  I  will  and  bequeath  to 
my  son,  Peter  Hege,  two  hundred  and  thirty-six  acres,  and  nfty-eight 
perches  of  land,  and  allowance,  including  my  mansion  house,  bam, 
buildings  and  appurtenances  thereto  belon^g.  This  land  lies 
situate  on  the  south  side  of  my  property,  which  I  value  to  him  at 
sixty  dollars  per  acre,  payable  in  instalments  of  five  hundred  dollars 
each  year  for  five  years;  then  the  instalments  shall  be  six  hundred 
each  year  until  the  amount  is  paid.  My  will  is  that  Jacdb  Hege  act 
as  guardian  for  Peter  Hege,  until  he  is  twenty-one,  and  grant  the 
privilege  of  selling  fifty  or  sixty  acres  of  the  above  descrmed  land, 
to  be  sold  and  conveyed  by  my  executors.  Jacob  Hege  shall  choose 
out  the  part  to  be  sold,  where  it  will  least  injure  the  place.  The 
above  described  mansion  tract  I  will  to  Peter  Hege,  his  heirs  and 
assigns,  forever,  the  amount  being  discharged."  *' 1  have  made  the 
foregoing  valuation  of  my  land,  in  order  to  leave  my  property  as 
near  equal  as  possible  among  my  children."  '*  Finauy,  I  will  that 
each  (»  my  children  shall  receive  an  equal  share  of  my  whole 
estate,  of  every  description,  except  my  smith  tools,  which  I  will  to 
Henry  and  Peter  HsgeJ** 

The  testator  appmnted  Jacob  Hege,  Samuel  Zent  and  Peter  Hege 
to  be  his  executors,  of  whom  Jacob  Hege  alone  was  the  surviving  and 
acting  executor,  when  this  suit  was  brought 

Tins  will  was  proved  20th  May,  1815.  Henry  Hege,  the  devisee, 
took  possession  oi  the  land  devised  to  him,  and  made  four  of  the 
payments  directed  by  his  father's  will;  and  on  the  16th  July,  1820, 
died  intestate,  leaving  three  children,  who  are  the  plaintiffi  in  this 
suit 

Menry  Heg^s  administrator  petitioned  the  orphans'  court  for  an 
order  to  sell  the  land  of  his  intestate,  for  the  payment  of  debts, 
which  was  granted;  and  the  administrator  sold  and  conveyed  the 
same  land  which  had  been  devised  to  Henry  Hege  by  bis  father,  to 
Samuel  Diehl,  on  the  12th  June,  182L 

On  the  9th  March,  1824,  Henry  Hege^s  administrat<M^  settled 
their  account  in  the  orphans'  court,  and  there  was  found  a  balance 
in  their  favour  of  one  hundred  and  twenty-three  dollars  and  seventy- 
five  cents,  after  which,  and  before  the  oringing  of  this  suit,  they 
were  discharged  from  their  office  of  administrators  by  the  court. 
When  Peter  Hege  came  of  age,  he  did  not  elect  to  take  the  devise 
to  him  under  vkrisiian  Hege,  his  father's  will:  but  on  the  21st  De- 
cember, 1822,  the  following  agreement  W€is  made  and  executed  bj 
and  between  all  the  heirs  and  legatees  of  Chrialian  Hege  and  the 
children  of  Henry  Hege,  deceased,  who  are  the  plaintifis  in  this  suit 
by  their  guardian. 
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^  Whereas  Christian  Hege  of  the  county  of  Frankin,  and  Atate 
of  Pennqrlv^uiut,  bj  \m  last  will  and  testanent,  did  devise  and 
bequeath  untohiision  Peter^  hismansicH)  tract  of  land  at  a  certdu 
vahiation,  and  did  distribute  the  money  arising  from  the  sale 
amongst  his  children.  Now  be  it  known,  that  it  is  mutually  agreed 
by  and  between  said  Peter  Hsge  of  the  one  part,  and  his  brothere 
and  sisters,  legatees  as  aforesaid,  of  the  other  part,  that  his  said 
lands  so  deyis^  to  said  Peter ^  should  be  sold  for  the  best  price  that 
can  be  obtained  for  the  same,  and  the  money  arising  from  said  sale, 
shall  be  equally  divided  amongst  the  children  of  said  Christian  H^^ 
deceased,  or  their  representatives,  so  that  the  said  Pefer,  out  ofuie 
whole  real  and  personal  estate  of  the  saidCAm^ton  Zi^  shall  receive 
an  equal  share  with  his  brothers  and  listers  and  no  more.  AnditisAir- 
iher  agreed, that  said  Pder .fi^,  Jacob i£^andPAt£^7n^  forthera* 
selves  and  the  other  l^atees,  do  contract  for  the  sale  of  the  said  tract 
of  land  to  the  purchaser,  the  said  legatees  Kitting  their  shares  of  the 
purchase  money,  in  satisfaction  of  what  they  would  annually  have 
D^ii  entitled  to,  frcMn  Peter^  under  the  said  will,  and  will  execute 
the  necessary  receipts  and  releases  for  the  same  to  the  said  purcha^ 
ser.  And  whereas  said  Peter  has  been  chained  by  his  guardian, 
Jacob  Hege,  and  his  agent  in  collecting  rents,  making  sale  of  part  of 
the  land,  and  making  calculation  and  settlement,  three  hundred 
and  five  dollars,  it  is  considered  as  reasonable  that  said  Peter  is  not 
to  be  charged  with  the  whole  of  said  sum,  but  he  is  to  be  exclu- 
sively charged  with  one  third  thereof,  and  the  other  two  thirds 
shall  be  taken  off  all  the  legatees,  equally,  in  making  the  distri- 
bution.'' 

In  pursuance  of  this  agreement,  in  April,  1824,  Peter  Hegej  Jacob 
Hege  and  PkUip  TVitt^  sold  the  land  mentioned,  and  received  the 
purchase  money,  which  it  was  agreed  should  be  considered  in  their 
hands,  for  the  purpose  of  trying  the  several  questions  which  arose 
out  of  the  facts. 

In  this  court  two  questions  were  presented  for  argument  and 
decision. 

1st  Is  not  Sasmtd  Diehl,  who  purchased  the  land  of  Benry  Hege, 
deceased,  firom  Us  administrators,  entitled  to  all  the  interest  which 
fisssry  Hege  had  under  the  will  of  CSiristian  Hege,  deceased,  and  con- 
sequently to  the  money  payable  out  of  the  land  of  Peter  to  Henry  t 

2d.  Om  this  action  be  maintained  in  the  names  of  the  heirs  of 
Henry  Hegel  Should  it  nc^  have  been  brought  by  the  adminis- 
tratorst 

Dmdop^  for  the  plaintiffi  in  error. 

First  The  only  interest  which  Henry  Hege  had  under  the  will 
of  his  father,  which  affected  the  land  devised  to  Peter,  was  a 
legacy  charged  upon  it;  there  was  no  application  to  the  orphans* 
court  by  the  administrators  oiHenrtf  to  sell  this  interest;  that  court 
granted  an  order  for  the  sale  of  two  hundred  acres  of  land  described 
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by  metes  and  bounds,  which  could  not  embrace  a  l^acy  felling  due 
in  successive  years,  and  payable  out  of  another  tract  of  land;  nor 
would  that  court  have  power  to  grant  such  an  order. 

Second,  The  yearly  payments  to  be  made  by  Peter  out  of  the 
land  devised  to  hun,  were  in  the  nature  of  an  annuity,  and  go  to  the 
heir,  and  not  to  the  administrator.  1  Rop.  on  Leg,  153.  2  Vernon 
Rep.  133.  Toll  Law  ofExe(frs.  178.  And  although  an  annuity  is 
generally  chargeable  upon  the  person  of  the  grantor,  yet  it  may  be 
chargeable  upon  a  real  or  personal  fund  1  Conu  big.  622,  tit. 
Annuity.  1  Jac  Law  Die.  tit.  Annuity^  Doc  ^  Stu.  90.  10  Mod.  Rqt. 
237.  2Ve8.  Sr.  17.  1  Brown's  Chan.  377.  1  /Jop.  on  Le^.  15a 

K  a  devisee  refuses  to  take  land  charged  with  l^acies,  it  descends 
to  the  heir  subject  to  the  payment  of  those  legacies;  and  therefcH'e, 
Henry ^  the  father  of  the  plamtiffi,  being  an  heir,  upon  the  refusal 
of  Peter  to  take,  the  fee  and  the  charge  being  both  vested  in  him^ 
the  charge  would  be  merged  in  the  i^eritance.  8  Com.  Dig.  311, 
tit.  Merger.  If  lands  are  devised  to  A.  and  he  cannot  be  found,  they 
descend  to  the  heir:  so  if  land  be  devised  to  the  executors  to  sell, 
before  they  qualify  themselves  to  sell,  the  land  goes  to  the  heir. 
Henderson  v.  Wilson,  13  Sergt.  Sf  Ronde,  330. 

The  application  of  these  1^1  principles  to  the  facts  of  this  case 
lead  inevitably  to  the  conclusion,  that  the  claim  which  the  children 
of  Henry  had  upon  the  land  of  Peter,  was  a  real  interest,  which 
descended  to  them,  and  for  which  they  alone  could  sue. 

In  another  point  of  view.  A  proper  construction  of  the  agree- 
ment of  the  2l8t  of  December,  1822,  amounts  to  this,  that  the 
legatees  agree  not  to  take  their  legacies,  and  the  devisee  not  to 
take  the  devise;  whereby  the  will  of  Christian  tiege  was  rendered 
inoperative  as  to  this  land,  it  therefore  descended  as  realty  to  Henry 
Hegf^s  children,  and  therefore  they  alone  could  sue  for  the  mcmey 
arising  out  of  the  sale  of  that  inheritance,  which  was  made  as  to  their 
interest,  by  their  agreement  and  authority. 

There  was  a  valuable  consideration  which  induced  Peier  Hege  to 
enter  into  this  agreement:  for  upon  his  refusal  to  take  the  real 
estate  devised  to  him,  subject  to  the  legacies,  he  would  take  nothing. 
2  Rop.  on  Leg.  447-450.  And  if  he  took  the  land,  he  would  have 
been  personaUy  liable  for  the  legacies,  which  amounted  to  more 
than  its  value.  Gleim  v.  Fisher,  6  Johns.  Chan.  Rep.  33. 

If  then  Peter  Hege,  under  the  influence  of  this  consideration,  and 
the  other  defendants,  thus  agreed  with  the  plaintiffi  and  the  other 
heirs  of  Christian  Hege,  that  this  part  of  the  estate  should  be  consi- 
dered as  land,  and  ^ould  be  sold  as  their  inheritance,  they  ought 
not  now  to  be  permitted  to  sustain  a  defence  against  the  legal  ope- 
ration of  their  agreement. 

Craxoford  appears  for  Samuel  Diehl,  the  purchaser  of  Henry  Hege's 
estate  u*om  the  administrators. 
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The  defendants  are  noere  stakeholders,  having  no  interest  in  this 
cause. 

The  administrators  of  Hsnry  Hege  applied  to  the  orphans'  court 
for  an  order  to  sell  the  estate  devi^  to  Henry  by  his  father's  will, 
subject  to  the  payment  of  the  legacies;  and  the  conditions  of  sale 
made  known  by  the  administrators,  stated  that  they  would  sell  all 
the  interest  of  Henry  Hege^  deceased,  under  his  fathers  will, "  which 
is  herewith  exhibited."  The  interest  which  Henry  had  in  POer^s  land, 
being  part  of  the  estate  which  he  took  under  his  father's  will,  passed 
by  the  sale  made  by  Henrjfs  administrators  to  Samuel  Diehl;  there 
was  therefore  nothing  left  in  Henry* s  heirs  to  sue  for. 

It  is  Samuel  DieU  who  defends  in  this  suit  against  the  operation 
of  an  agreement,  in  the  subject  matter  of  which,  he  had  an  interest 
at  the  time  of  its  execution,  and  to  which  he  is  not  a  party,  and 
cannot  therefore  be  affected  by  it 

But  the  plaintiffi  in  this  suit  cannot  recover  at  all;  if  there  can 
be  a  reccfvery  by  any  one  but  Samuel  Diehlf  it  must  be  by  the  ad- 
ministrators of  Henry  Hege. 

By  the  will  of  Christian  Hege,  deceased,  his  ten  children  were  to 
share  his  real  and  personal  estate  equally ,  and  executors  of  that  will 
were  appointed,  through  whose  hands  the  estate  must  come  to  be 
distributed,  and  therefore,  in  the  shape  of  personal  estate  and  not 
land. 

The  balance  overpaid  by  the  administrators  of  Henry  Hege,  as  ap- 
peared upon  the  settlement  of  their  administration  account,  remain- 
ed a  debt  against  the  estate,  and  being  indebted,  no  one  but  his 
administrators  could  sustain  an  action  to  recover  a  legacy  due  to 
him. 

Chambers,  for  the  defendants  in  error. 

This  cause  depends  upon  the  construction  of  the  wiU  of  Christian 
Hese,  deceased. 

The  interest  of  Henry,  under  his  father's  will,  was  land.  Henry 
could  not  have  sued  Peter,  nor  could  Peter  have  sued  Henry  for  their 
respective  I^acies.  The  land  was  devised  in  consideration  of  fifty 
dollars  an  acre  to  one,  and  sixty  dollars  an  acre  to  the  other;  and 
which  was  not  payable  by  Peter  to  his  brothers  and  sisters,  nor  by 
Henry  to  his  brothers  and  sisters,  but  which  was  payable  by  Henry 
and  Peter  respectively  to  the  executors  of  their  father.  Christian 
Hege,  and  therefore  if  Henry  was  alive,  he  could  sustain  no  action 
against  Peter,  and  therefore  his  administrators,  much  less  his  heirs^ 
camiot  sustain  it 

If  the  will  of  Christian  Hege  had  been  executed,  Peter  would 
have  to  pay  six  hundred,  and  Henry  four  hundred  dollars  per  annum» 
to  the  executors,  and  this  was  to  be  equally  distributed  between 
the  ten  children;  out  of  which  J7e7iry'£  share  would  be  one  hundred 
dollars  per  annum,  leaving  him  a  debtor  to  the  estate  to  the  amount 
of  three  hundred  dollars  per  annum:  and  being  thus  indebted  to 
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the  estate,  he  could  not  su«tain  an  action  to  recover  fr<Mn  it  Benryr 
having  taken  the  lands  devised  to  him  by  his  father's  will,  became 
personally  liable  for  the  payment  of  the  legacies;  and  being  thus  a 
debtor  to  the  fund  ten  dollars  for  every  eMi  be  was  to  receive, 
neither  he,  his  heirs  nor  administrators,  can  recover. 

Peter  Hege  had  no  election  to  make,  either  to  take  or  not  take 
the  land  devised  to  him,  and  take  his  share  of  the  estate,  as  was 
the  case  with  Henry;  and  the  only  eSdct  which  the  agreem^it  of 
the^lst  December,  1822,  had  upon  the  situaticxi  of  tfie  parties, 
was  to  give  to  Peter  a  share  in  the  estate,  upon  his  reiusal  to  take 
the  devise,  which  without  the  agreement  he  would  not  have  been 
entitled  to. 

Dunlop,  in  reply.— Stfmwrf  Diehl  being  no  party  to  thi^suit,  can- 
not be  affected  by  it  in  any  way.  It  is  not  the  true  coi^truction 
of  Christian  Hege^s  wiU,  tlmt  the  whole  estate  was  a  general  fund 
for  the  payment  of  the  legacies;  on  the  contrary,  it  is  the  manifest 
intention  of  the  testator  that  the  legacies  should  be  paid  by  Henry 
and  Peter  directly  to  the  legatees,  and  not  to  the  executors. 

Because  of  Peter  being  liable  to  pay  to  Henry  a  certain  legacy, 
and  Henry  being  liable  to  pay  to  Peter  a  certain  legacy,  both  of 
which  being  chained  upon  their  respective  devises,  the  law  doe* 
not  make  an  extinguishment  of  the  one  to  the  amount  of  the  other; 
if  it  did,  the  rule  must  necessarily  be  general,  and  take  effect  imme- 
diately upon  the  death  of  the  testator;  and  the  law  would  be  the 
same  although  the  one  or  the  other  may  have  assigned  his  legacy, 
or  the  fond  out  of  which  it  was  payable,  may  have  been  assigned. 
Or  suppose  the  land  of  one  or  the  other  should  be  sold  for  the  debt9 
of  the  testator?  The  consideration  of  these  supposed  cases,  suggests 
difficulties  which  are  unanswerable,  and  lead  to  the  conclusion  that 
the  law  is  not  on  this  point  as  contended  for  by  the  defendants. 

The  opinion  of  the  court  was  delivered  by 

HusTOK ,  J. — ^This  was  a  case  stated,  for  the  opinion  of  the  com- 
mon pleas,  on,  the  will  of  Christian  Hege^  deceased,  and  the  fact» 
which  have  occurred  since  his  death. 

Christian  Hege^  by  his  last  will,  after  directing  his  debts  to  be 
paid,  and  making  provision  for  his  wife,  devised  as  folk>ws:  "To  my 
son  Henry  I  give  and  bequeath  two  hundred  acres  of  land,  lying 
and  situate  on  the  north  side  of  my  mansion  house  and  property,  the 
beginning  to  be  on  my  east  line  and  run  a  westerly  course,  so  as  to 
be  equally  advantageous  to  both  tracts,  at  present  undivided.  This 
division  1  wish  Jacoh  Hege,  and  two  discreet  neighbours  to  be 
chosen  by  Jacob  Hege  and  Henry  Hege,  to  determine.  This  two  hun- 
dred acres  I  value  to  Henry  Hege  at  fifty  dollars  per  acre,  payable 
in  instalments  of  three  hundred  dollars  each  for  five  years;  after 
five  years,"*!  will  that  he  pay  the  sum  of  four  hundred  dollars  yearly, 
until  the  whole  sum  be  discharged.     If  Henry  Hege  refuses  to  corn- 
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with  these  terms,  it  is  mj  will  that  my  executors  sell  the  same 


ply 
laiK 


land  to  the  highest  bidder,  at  fair  and  pubUc  sale;  if  he  complies,  I 
wiU  the  above  described  lemd  to  him  axid  his  heirs  and  assigns  for- 
ever. 

**  I  will  and  bequeath  to  my  son^  Pder  Hsge^  two  hundred  and 
thirty-six  acres  fifty-eight  perches  of  land  and  albwance,  including 
my  mansion-house,  bam,  buildings  and  appurtenances  thereto  be- » 
longii^^  This  land  Ue£|  at  the  south  side  of  my  property,  whith  I  ' 
value  to  him  at  sixty  dollars  per  acre,  payable  in  instalments  of 
five  hundred  dollars  per  year,  for  five  years;  then  the  instalments 
shall  be  six  hundred  dollars  per  year  until  the  amount  is  paid.  Mr 
will  is  that  Jacob  Hege  act  as  guardian  of  Peter  Hege  until  he  is 
twenty-one,  and  grant  the  privilege  of  selling  ofi*  fifty  or  sixty 
acres  of  the  above  knd,  to  be  sold  and  conveyed  by  my  executors. 
Jaccb  Hege  shall  choose  out  the  part  to  be  sold  where  it  will  least 
injure  tti^  property.  The  above  mentioned  property  I  will  and 
devise  to  Peter  Hegey  his  heirs  and  assigns  forever,  the  amount 
being  dischai^ged." 

Vie  then  proceeded  to  order  a  sale  of  his  personal  property,  and 
of  a  tract  of  land  in  MOonneFs  cive,  &c  ^Finally,  I  will  that  each 
of  my^children  receive  an  equal  share  of  my  yrhole  estate,"  &c.  and 
appointed  three  executors.    The  will  was  [iiroved  20th  May,  1615. 

Henry  Hege  took  possession  of  the  part  Vlevised  to  him,  and 
made  four  pajrments,  and  died  16th  Jufy,  1890,  leaving  three  chil- 
dren>  the  plaintiffi  in  this  cause.  After  his  death,  the  land  devised 
to  him  was  sold  by  order  of  the  orphans'  court  for  the  payment  of 
debts.  The  petition,  order  and  deed,  describe  it  particularly,  as 
two  hundred  acres  by  metes  and  bounds,  being  the  same  devised 
to  him  by  his  father,  and  it  was  asked  to  be  sold,  and  was  sold  ex- 
pressty  subject  to  the  payment  of  the  remaining  sums,  to  which  it- 
was  subjected  by  the  will  of  his  father.  Samud  Diehl  was  the  pur- 
chaser. The  guardian  and  executors  sold  fifty  acres  of  the  part 
devised  to  Peter.  After  Peter  came  of  age,  he  determined  not  to 
take  the  land  devised  to  him;  and  his  brothers  and  sisters,  and  the 
guardian  of  Henry's  children  entered  into  an  agreement  on  the  20th 
of  December,  1822,  in  which,  after  reciting  ftie  devise  to  him,  it 
was  "mutually  agreed  between  Peter  and  his  brothers  and  sisters, 
legatees  as  aforesaid,  that  the  said  land  so  devised  to  Peter  Hege^ 
sl^mdd  be  sold  for  the  best  price  that  could  be  obtained  for  the  same, 
and  the  money  ariring  from  the  sale  should  be  equally  divided 
anaong  the  children  of  lie  said  Christian  Hege,  or  their  represen- 
tatives, so  that  the  said  Peter  Hege,  out  of  the  whole  real  estate  of 
said  Christian  Hege,  shall  receive  an  equal  share  with  his  brothers 
and  sisters,  and  no  more:"  and  then  persons  are  appointed  to  sell, 
and  the  legatees  covenant  to  release  to  the  purchaser. 

The  land  was  sold,  and  the  price  was,  for  the  purposes  of  this 
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dcciston,  admitted  to  be  ia  the  hands  of  those  who  scddt  who  are 
defendants. 

On  the  9th  of  March,  1824,  the  administrators  of  Henry  settled 
their  account,  and  there  was  a  balance  in  thdr  favour  of  one  huur 
dred  and  twcnty-ibur  dollars,  paid  in  discharge  of  debts  beyond  the 
amount  of  the  personal  estate  and  of  the  lands  sold,  and  were  dis- 
charged by  the  orphans'  court,  before  this  suit  brought  Jacab 
HegCf  one  of  the  defendants,  is  the  surviving  executor  of  ChriMian 
Heg€f  deceased. 

Sdnuid  Diehlf  who  purchased  the  land  devised  to  Henry ^  claimed 
to  be  entitled  to  Henry's  share  of  the  land  devised  to  Peter^  subject 
to  the  payment  of  six  hundred  dollars  per  year,  which  was  to  be 
divided  among  the  legatees,  of  whom  Henry  was  one,  in  equal  por- 
tions; and  contended  that  all  the  interest  in  lands  devised  to  Hany 
by  the  will  of  his  father,  was  sold  and  purchased  by  him,  Dkhl^ 
inspecting  the  sale  on  the  records  of  the  orphans'  court,  it  is  not 
so.  There  is  no  room  for  dbputc:  it  is  the  two  hundred  acres 
devised  to  Henry,  by  the  will  of  his  father,  which  is  sold.  It  has 
been  contested  whether  Hcnry^s  interest  in  the  land  devised  to 
Pdcr,  was  land  or  personal  estate,  in  the  #vcnt  of  Peter  refusing  to 
keep  it,  but  it  is  entirely  unnecessary  to  decide  that;  for  whether 
it  was  one  or  the  other,  it  was  not  embraced  in  the  application 
(or  sale,  in  the  order  of  the  court,  nor  in  the  deed.  He^try  was  dead, 
and  his  land  sold,  and  deed  made,  in  June  I82K  Peier  did  not 
refuse  to  take  till  1822.  It  would  be  strange  if  the  orphans'  court 
had  ordered  a  debt  amounting  to  cme  thousand  dollars,  and  falling 
due  in  successive  years,  in  instalments  of  sixty  dollars  per  year,  to 
be  sold  at  auction^  It  would  be  still  more  strange  if  a  claim  of  this 
kind,  charged  on  Peter's  land,  should  be  transferred  by  a  sale  of 
Henry* s  interest  in  another  and  difierent  tract;  and  that  without  its 
being  once  alluded  to  in  the  evidence  of  that  sale.  Diehl  represents 
Henry  entirely,  as  to  his  interest  in  the  two  hundred  acres  devised 
to  him,  because  be  purchased  and  paid  for  that  interest,  but  he 
does  not  represent  Iienryas  to  any  tlung  else  devised  to-liim  by  that 
will,  for  the  same  reason,  to  wit:  that  he  has  not  bought  or  paid  for 
any  interest  in  any  part  of  wlmt  was  devised  to  Hewry,  except  the 
two  hundred  acres  of  land. 

Another  point  was  made,  and  much  discussed,  whether  tliis  suit 
could  be  maintained  by  the  children  of  Henry,  or  must  be  brought 
b^  his  administrators,  there  being  debts  yet  unpaid;  for  the  admi- 
nistrators of  Henry,  having  paid  debts  of  ki&  beyond  the  assets 
which  came  to  their  hands,  stand  in  the  place  of  the  creditors  lo 
wliom  they  paid.  The  debts  are  the  debts  of  the  deceased,  as  much 
as  if  they  yet  belonged  to  the  original  creditor. 

In  England,  lands  of  a  deceased  are  not  charged  witli  the  debts, 
unless  of  a  particular  description;  here,  aH  k)n£  left  by  a  deceased 
are  liable  for  every  debt  of  a  deceased;  there,  lands  descend  gene- 
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Tally  to  one  heir;  here,  tbey  go  to  several,  if  several  staQcl  in  tb# 
nuQoe  relatHNi  to  the  intestate.  There,  lands  go  in  one  direction, 
and  personal  estate  is  distributed  differently.  Here,  in  almost  every 
case,  the  lands  and  personal  estate  |o  to  the  same  persons,  and  in 
the  same  proportions:  all  the  cases  cited  in  this  cause  to  shew  what 
in  England  goes  to  the  heir,  and  what  to  the  executor,  are  inappU* 
<:abie  to  this  case.  Where  debts  are  unpaid  in  this  country,  tbey 
are  levied  equally  from  lands  or  goods,  stated  to  be,  and  actually 
for  this  purpose  being,  in  point  of  law,  in  the  hands  of  the  adminis- 
tratore.  Where  the  lands  themselves  are  to  be  recovered,  the  suit  it 
by  the  heirs.  Where  debts  are  to  be  recovered,  or  personal  property, 
or  damages  for  breach  of  contract  with  the  deceased,  tne  admi- 
nistrator must  bring  the  suit  I  shall,  on  this  subject,  only  refer 
to  the  case  of  Lee  v.  WrighU  in  1  Rawle^  149,  decided  by  this  court 
IB  December  term  last,  m  which  every  thing  contended  for  in  this 
<:ase  was  considered. 

The  decision  of  the  court  was  right  on  both  points,  and  judgment 
is  affirmed 

GriBSoif ,  C.  J. — ^As  I  concur  on  every  point  but  that  which  regards 
the  right  of  the  plaintiff  to  maintain  the  action  in  their  own  names, 
it  is  unnecessary  to  state  more  of  the  case  than  relates  to  the  ques* 
tion.  It  is  thus.  A  father  devises  a  plantation  to  each  of  his  sons, 
Henry  and  Peter ^  on  terms  of  paying  a  specified  price,  to  be  distri- 
butedamonc  all  his  children;  and  £rects  his  executors  to  sell  the 
plantaticMi  ^Hsnry  if  he  should  refuse  to  accept  on  the  terms  pre- 
scribed, but  gives  no  such  direction  with  respect  to  the  plantation 
of  Peier.  Henry  accepts,  pavs  part  of  the  price,  and,  while  Peter  is 
a  minor,  dies,  leaving  the  plaintifls  his  children.  The  guardian  of 
P^ter  enters  on  the  plantation  devised  to  hun,  and  pays  part  of  the 
price;  but  Peier  hiniself  on  coming  of  age,  agrees  with  his  brothers^ 
sisters,  and  the  plaintifis,  by  writing  under  seal,  to  have  it  sold,  **the 
said  l^iatees,"  as  it  is  expressed,  "  getting  their  share  of  the  jpur- 
chase  money,  in  satisfaction  of  what  they  would  have  got  irom 
Peter,  under  the  will."  The  land  is  in  fact  so  sold,  the  price 
received  by  the  defendants,  and  the  plaintiffi  havmg  sued  for  their 
share  of  it,  are  met  by  an  objection  that  the  action  ought  to  be  in 
the  name  of  their  father's  administrator. 

It  does  not  appear  whether  Peter,  on  coming  of  age,  accepted  or 
rejected  the  devise.  That  he  was  concluded  by  the  election  of  his 
guardian  will  not  be  pretended.  The  doctrine  is  accurately  stated 
in  Brown  v.  Caldwell,  \10  Serg.  Sf^  RawU,  114,)  where  it  v^as  held 
that  the  act  of  a  guardian,  in  agreeing  to  what  in  this  state  is  popu- 
larly called  a  consentable  line,  may  be  avoided  by  the  ward  imme- 
diately on  his  coming  of  age.  Either,  then,  he  accepted,  or  he  did 
not  If  he  accepted,  the  estate  became  absolute  in  him,  and  he  be- 
came, personally  indebted  for  the  price  of  it  to  his  father's  executors, 
^  wlran  alone  recourse  could  be  had  by  HBnry,  or,  so  far  as  might  be 
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Tiecessarj  for  the  payment  of  his  debts,  by  his  administrator.  If 
Peter  became  indebted  to  the  executors,  the  money  was  demandable 
hy  them,  for  payment  of  his  father's  debts,  and  distributable  to 
ine  administrator  of  Henry y  by  them  alone.  But  without  an  inte- 
rest in  the  landy  neither  Henry  nor  his  administrator  could  make 
pretence  to  an  action  for  the  proceeds  of  it  The  utmost  that  the 
administrator  could  insist  on,  would  be  that  no  agreement  ^  the 
plaintiffi  with  the  other  legatees  should  prevent  hun  from  recover- 
ing from  the  executors  as  much  of  Henry* s  share  of  the  money 
•owing  by  Peter  as  would  enable  \av[\  to  pay  Henry* s  debts;  but  for 
all  beyond,  the  defendants  would  be  liable  to  the  plaintifls  by  force 
of  their  agreement  If  then  the  land  vested  in  Peter^  the  adminis- 
trator  would  not  have  a  colour  of  title  to  demand  any  part  of  the 
price  of  it  from  the  defendants. 

But  what  if  Henry,  as  he  may  have  done,  rejected  the  devise  f 
The  land,  in  that  aspect  of  the  case,  fell  back  into  the  estate  of  his 
father,  who  died  intestate  in  respect  of  it,  just  as  if  it  had  not  been 
devised;  consequently  it  descended  in  the  first  place  to  Henry,  and 
the  other  children  as  tenants  in  common,  and  afterwards  as  regards 
his  estate  in  it,  to  the  plaintif)^  The  interest  of  Henry  while  he 
lived,  and  of  the  plainti^  after  his  death,  was  real  estate;  and  it  was 
THsm  land  which  was  sold  by  virtue  of  the  agreement  Neither 
Henry  nor  any  one  who  represents  him  could  claim  an  interest  in 
the  price  of  it  under  the  wUl,  for  neither  the  land  nor  the  price  of 
it,  passed  by  the  will.  We  have  then  the  naked  case  oi  a  debt 
owing,  not  to  the  intestate's  father,  from  whom  the  land  descended, 
lutto  his  children;  and  from  agents  who  have  received  the  price 
of  their  land,  in  pursuance  of  an  agreement  to  pay  it  over  to  them» 
notwithstanding  which,  it  is  said,  the  money  can  be  reached  only 
through  the  administrator  of  their  father,  because  it  may  posnbly 
be  needed  to  pay  his  dehts. 

When  the  children  of  an  intestate  have  sold  that  which  descend- 
ed from  him,  I  believe  it  has  never  beer  understood  that  either  the 
administrator  or  the  creditors  can  interpose  a  claim  to  the  purchase 
nQoney.  The  purchaser  stands  in  the  place  of  the  children;  and 
ihe  remedy  of  the  creditors  is  by  judgment  against  the  administra- 
tor, and  execution  of  the  land  as  a  fund  into  whose  hands  soever  it 
may  have  come;  or  where  the  administrator  interferes  by  a  sale  of 
it  under  an  order  of  the  orphan^*  court  In  the  case  of  a  judicial 
sale,  policy  requires  that  a  purchaser  have  a  clear  title;  but  the . 
principle  has  never  before  been  applied  to  a  private  sale,  which  not 
being  under  the  supervision  of  a  superior  power  to  make  a  proper 
Application  of  the  purchase  money,  would  in  every  instance  jeopard 
the  security  of  lien  creditors.  In  fact,  a  lien  would  be  entirely  worth- 
less, if  the  l^nd  were  dischai^ed  by  the  sale,  and  the  lien  ^liifted  so 
as  to  attach  it  to  the  purchase  money.  The  present  is  the  case  of  a 
^private  sale,  and  as  well  might  the  widow  of  Henry  claim  a  share 
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of  the  purcbase  money,  although  her  interest  is  expressly  charged 
oil  the  land  with  a  right  to  Strain.    If  then,  by  force  of  the  iotei* 
tate  laws,  the^ebts  be  charged  on  the  land  as  a  fimd,  it  would  be 
manifestly  unjust  to  have  them  paid,  in  ease  of  the  purchaser,  out 
of  the  price  coming  to  the  children,  who  sold  no  naore  than  their 
interest,  and  conseouently  only  what  might  remain  after  the  debts 
fibould  be  paid.     On  what  ground  then,  could  the  administrator 
interpose?    That  he  can  have  an  action  in  a  representative  capa- 
city, only  for  a  debt  which  was  owing  to  the  decedent  himself,  is  a 
<K>mmon-pIace  principle,  for  which  it  would  look  like  affectation  to 
cite  an  authority;  and  as  the  money,  when  recover^,  would  not 
be  assets,  I  can  perceive  no  good  reason  why  he  should  maintain 


ibe  action. 


Judgment  affirmed. 


JOHN    COBEAN,    plaintiff  in    error    c^axmi    THOMAS 
THOMPSON. 

**  Yeoman'*  is  a  sufficient  designation  of  the  occupation  of  the  owner  of  a 
slave,  under  the  act  of  1780. 

Erboii  to  Adams  couoty. 

The  only  question  in  this  case  is,  whether  ** Yeoman**  is  such  a 
designation  of  the  occupation  of  a  master,  as  is  required  by  the  act 
of  Assembly  for  the  gradual  abolition  iA  slavery,  to  be  returned  to 
the  clerk  of  the  quarter  sessions. 

Sia)em^  for  plaintiff  in  error — Contends  that  in  this  country  the 
name  ysoman  and  fanner  are  synonymous  terms,  and  if  farmer  is  » 
sufficient  designation  under  the  act,  yeoman  is. — Walker^ $  Die* 
tiomary^  word  "  Yeoman." 

JK/fer,  for  defendant  in  error. — ^The  fifth  section  of  the  act  of 
1786,  Purd,  Dig.  requires  the  occupation  of  the  owner  to  be  set 
out  on  the  record,  and  yeoman,  in  this  country,  is  not  such  a  de* 
signation  as  will  distinguish  a  farmer  from  any  other  empbynoeiit 
-or  occupation.  Commonwealth  v.  Barker^  1 1  Sers*  Sf  Ramie,  360.  In 
-this  case  it  was  proved  that  the  master  was  a  farmer,  and  it  ^ould 
have  been  easy  to  have  designated  him  as  such.  WUson  t.  BMnd^h 
3  Ssrg.  Sf  Rawle,  401. 

JBt  the  Coubt. — ^The  designation  i«  sufficiently  certain. 

Judgment  reversed. 
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I  JEREMIAH  aNYX)£R  tfa»»<  fhe  COMMON  WEALTHi.  for  the 
me  of  CATHARINE  STILLINGER. 

Ur   SRROiL. 

The  neglect  or  refusal  of  a  sheriff  to  commit  a  person  convicted  of  fomica* 
tion*  until  the  sentence  should  be  complied  with»  according  to  the  decree 
of  the  court,  makes  him  liable  upon  his  official  bond,  to  the  mother  of  the 
child,  for  the  amount  which  the  person  convicted  >vas  sentenced  to  pajr 
to  ^er  for  its  maintenance. 

This  v/bs  a  writ  of  error  to  the  connnon  pleas  of  Franklin 
county,  upon  the  return  of  which,  the  record  exhibited  an 
action  of  debt,  brought  by  the  defendant  in  error,  Catharine 
SHlUnffer,  against  the  plaintiff  in  error,  Jeremiah  Snyder^  upon  hit 
official  bond,  given  as  sheriff  of  Franklin  county- — A  declaration 
in  debt  was  filed,  and  the  following  breach  of  the  condition  of  the 
bond  was  assigned:  "  That  Simon  Eckert,  on  the  18th  April,  1820, 
in  the  court  of  quarter  sessions  of  Franklin  county,  was  convicted 
of  fornication  and  bastardy,  and  sentenced  to  pay  Catharine  Stil* 
linger^  the  mother  of  the  illegitimate  child,  one  dollar  per  week, 
until  the  child  should  arrive  at  the  age  of  seven  years,  to  be  paid 
quarterly;  to  be  bound,  himself  in  one  thousand  dollars,  and  one 
good  security  in  one  thousand  dollars,  pay  the  costs,  and  stand  com- 
mitted till  the  sentence  was  complied  with.  Yet  the  said  Jeremiah 
SnydcTf  then  being  high  sheriff  of  said  county,  did  not  commit  the 
said  Simant  although  he  did  not  pay,  or  give  security,  as  was  com- 
manded by  the  said  court" 

The  facts  being  undisputed,  the  court  below,  (Thompson^  pre»- 
dent,)  was  of  opinion  that  the  plaintiff  was  entitled  to  recover; 
to  which  opinion  exception  was  taken,  and  it  was  the  only  error 
anigned  in  this  court,  which  was  argued  by 

Crawford^  for  the  plaintiff  in  error. 

The  act  of  28th  March,  1803,  section  3,  Purd  Di^.  755,  provides 
the  form  of  the  recognizance  and  bond  of  a  sherifi,  and  that  bond 
binds  the  officer  alone  to  the  performance  of  duties  in  civil  cases. 
Our  act  of  assembly  is  assimilated  to  the  form  of  the  oath  of  a 
sheriff  in  England;  and  although  there  are  many  cases  of  indict- 
ments against  a  sheriff  there^  for  breaches  of  duty  in  criminal  cases, 
yet  no  case  ccm  be  found,  where  a  civil  suit  was  Sustained  against 
him  for  such  breach  of  duty.  6  Bac.  Ah,  146,  tit.  Sheriff.  Hawk.  Pleas 
of  the  Crown,  Book  2,  Sec.  22.     1  Hale's  Pleas  of  the  Crown,  597. 

A  court  of  quarter  session  s  has  all  the  power  necessary  to  enforce 
its  own  sentence,  and  therefore,  the  court  of  common  pleas  can  have 
DO  jurisdicticMi  of  this  suit.  A  sheriff  is  liable  upon  his  bond  for 
fines  collected  on  sentences  of  the  criminal  courts,  but  it  was  neces- 
sary to  provide  this  remedy  by  the  acts  of  1803,  and  80th  March, 
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I8II4  A  recognizance  taken  in  the  court  of  quarter  sesBtons,  could 
not  have  been  sued  in  the  common  pleas,  if  it  had  not  been  for  the 
act  of  1783,  authorizing  such  suit 

Chambers^  for  the  d^endant  in  error. 

The  bond  of  the  defendant  below,  contains  a  condition  ''that  he 
will  execute  all  process  to  him  directed,  and  faithfully  perform  all 
the  duties  and  trusts  appertaining  to  the  office  of  the  sheriff."  The 
written  decree  of  the  court  might  be  termed  its  process,  directed  to 
the  sheriff,  and  which  he  was  bound  to  execute,  and  upon  hia 
neglect  or  refusal  so  to  do,  the  condition  of  his  bond  was  broken. 
The  decree  that  Simon  Eckert  should  pay  to  Catharine  StiUinger^ 
was  a  decree  of  the  court,  separate  and  distinct  from  the  jtidgment. 
Duncan  v.  the  Commonwealth^  4  Serg.  4*  Rawle,  449.  But  it  was 
certainly  a  duty  appertaining  to  the  office  of  sheriff,  to  commit 
Eckert  until  the  sentence  was  complied  with,  and  this  he  neglected 
or  refused  to  do;  whereby  his  bond  was  forfeited. 

Crawford  in  reply.— In  the  case  of  Duncan  v.  the  Commonwealthy 
it  is  not  decided,  that  that  part  of  the  sentence  of  the  court  which 
directs  a  certain  sum  of  money  to  be  paid  to  the  mother,  for  the 
support  of  the  child,  is  not  part  of  the  ju^ment :  but  on  the  contrary 
it  is  there  said  to  be  part  of  the  judgment,  but  a  part  which  may 
be  reversed  without  reversing  the  whole. 

The  opinion  of  the  court  was  delivered  by 

Rogers,  J. — ^The  defendant  stipulates,  that  he  wiU  well  and 
truly  serve  and  execute  ail  writs  and  process  to  him  directed; 
and  that  he  will  well  and  faithfully  execute  and  perform,  all 
and  every  of  the  trusts  and  duties  of  the  office  of  weriff  The 
plaintiff  asdgns  for  breach  of  the  sheriffs  bond,  the  sentence  of  the 
court  of  quarter  sessions,  that  Simon  Eckert,  convicted  of  being  the 
father  of  an  illegitimate  child,  should  pay  a  sum  of  money  to  the 
plmntiff  Catharine  Stillingerj  and  give  security  for  a  perfcurmance  of 
the  order,  and  stand  committed  until  the  sentence  should  be  com- 
plied with.  And  the  plaintiff  avers  that  the  defendant,  Jeremiah 
Snyder,  being  high  sheriff  of  the  county  of  Franklin,  did  not  commit 
the  said  Simon,  although  he  did  not  pay  or  give  security,  as  was 
commanded. 

This  was  an  adjudication,  which  doubtless  the  court  of  quarter 
sessions  was  competent  to  make,  and  which  it  is  conceded,  the 
sheriff  might  have  been  compelled  to  execute  by  attachment,  or 
punished  by  indictment  for  not  executing,  and  this  on  the  ground, 
that  it  was  a  neglect  or  refusal,  to  perform  a  duty  appertaining  to 
his  office.  But  these  are  not,^  (as  has  been  contended,)  the  only  re- 
medies, for  it  is  manifest  that  an  attachment  or  indictment,  would, 
in  many  cases,  leave  the  plaintiff  without  relief. 

In.  the  order  of  the  court,  the  money  is  awarded  to  the  mother, 
for  thq  support  of  the  child,  and  security  is  demanded  for  a  com- 
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pliance  with  the  sentence,  and  an  indemnification  of  the  county, 
utrni  the  maintenance  of  the  bastard.  It  therefore,  although  in 
form  an  indictment,  partakes  of  the  nature  of  a  civil  action. 

The  neglect  or  refusal  to  carry  into  effect  the  judgment  of  the 
-court,  is' a  failure  on  the  part  of  the  sheriff,  to  execute  a  process, 
(in  the  nature  of  an  executi<H),)  of  a  court  of  competent  ;|uri8dic- 
taon,  and  is  not  a  faithful  performance  of  his  duty,  which  bnngs  the 
case  witliih  the  words  and  spirit,  of  the  condition  of  his  bond.  The 
court  therefore  believe  that  the  breach  has  been  well  asrigned^ 
that  the  plaintiff  has  sustained  injury  from  the  conduct  of  the  she- 
riff, and  tne  judgment  should  be  affirmed 

Judgment  affirmed. 


JOHN  M^LANAHAN  and  MICHAEL  M*LANAHAN,  surviving 
Executors  of  JOHN  M'LANAHAN,  with  notice  to  JACOB 
ICKUS,  terre-tenant,  against  JOHN  WYANT,  Administrator 
of  MARTHA  M'LANifflAN. 

IN   ERRQEU 

Judicial  sales  of  land,  divest  all  liens,  whether  general  or  s^>eciiic. 

When  a  legacy  is  charged  upon  land,  the  sherd's  vendee  takes  the  land, 

discharged  from  the  lien  of  the  legacy.    And  a  purchaser  of  land,  sold 

by  an  administrator,  by  an  order  of  the  Orphans*  Court,  takes  the  land 

discharged  of  the  lien  of  a  legacy  < 
To  recover  a  legacy  charged  upon  land,  the  most  approved  form,  is  to 

bring  the  suit  against  the  executors  and  the  terre-tenants  of  the  land 

generally  by  name. 
If  the  terre-tenants  have  not  all  been  summoned,  the  plaintiff  may  pray  a 

writ  to  summon  the  person  alleged  to  be  teiTe^tenant;  and  t>y  this^  mean» 

hc'may  be  made  a  party  in  the  same  manner  as  if  he  had  been  summoned! 

or  returned  by  the  sheriff,  as  terre-tenant  of  the  land. 
When  a  testator,  by  his  will,  blends  his  real  and  personal  estate,  he  thereby 

charges  his  land  with  the  payment  of  legacies. 

The  record  of  this  cade,  returned  on  a  writ  of  error  to  the  court 
of  common  pleas  of  Franklin  coimty,  showed,  that  it  was  an  action 
brought  bv  the  defendant  in  error,  who  was  plaintiff  below,  against 
the  plaintiffi  in  error,  defendants  below,  to  recover  a  legacy  due  to 
Martha  MLanahany  under  the  will  of  her  husband,  Jchn  MLana- 
hatL    The  material  part  of  the  will  is  as  Collows: 

"  First,  I  give  and  bequeath  unto  my  beloved  wife  Martha,  the 
sum  of  six  hundred  pounds,  specie,  Pennsylvania  currency— one 
hundred  pounds  thereof  is  to  be  paid  unto  her  one  year  after  my 
decease,  by  my  executors,  and  the  residue  in  gales  of  twenty-five 
pounds  a  year,  yearly  and  every  year,  until  the  whole  sum  of  six 
hundred  pounds  is  fully  paid  unto  her,  her  heirs  or  assigns;  and 
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abo  18  to  have  a  room  to  herself  in  the  manrion  bouse,  and  a  com- 
fortable living;  and  also  to  have  one  mare  and  two  cows  to  lierself, 
to  be  kept  and  fothered  on  the  plantation  for  her  use,  with  stable 
room  for  the  same,  during  her  widowhood.  To  my  sons,  John 
TTunnaSf  and  Michael,  I  give  and  bequeath  all  my  real  and  perso- 
nal estate,  with  all  the  appurtenances  thereto  belonging,  excepting 
such  part  as  hereafter  reserved  for  the  remaining  legatees,  subject- 
ing my  land,  nevertheless,  to  be  liable  to  the  several  payments 
hereafter  mentioned.  To  the  legatees  of  said  estate  the  land  is  to 
be  equally  divided  in  quantity  and  quality,  having  due  regard  to 
the  real  value  of  the  same,  to  be  divided  by  themselves,  and  in  case 
of  disagreement,  to  choose  men  for  the  same,  allowing  my  eldest 
son,  John,  the  mansion  house,  and  that  part  which  will  be  most 
suitable  for  the  same,  allowing  him,  likewise,  two  hundred  pounds 
advantage  in  said  division,  on  account  of  his  nK>ther*s  maintenance. 
To  my  son  Samuel,  I  give  and  bequeath  the  sum  of  one  hun- 
dred pounds,  which  he  has  already  received.  To  my  son  Josiah,  I 
give  and  bequeath  the  sum  of  four  hundred  pounds,  together  with 
what  he  has  already  received,  to  be  paid  to  him  in  manner  following: 
fifty  pounds  three  years  after  my  decease,  and  then  fifty  pounds  a 
year  until  the  whole  sum  is  fully  paid.  To  my  daughter  Martha,  I 
will  and  bequeath  the  sum  of  twenty  shillings,  and  furthermore  allow 
ray  beloved  wife  Martha,  and  my  son  John,  to  pay  her  one  hundred 
pounds,  or  to  her  children,  to  which  either  they  please.  To  my 
daughters,  Jane,  Rebecca,  Lethis  and  Elizabeth,  I  will  and  be- 
queath the  sum  of  two  hundred  and  fifty  pounds  each,  together 
with  good  bed  and  bed  clothing  to  each,  deducting  from  Jean  the 
value  of  what  she  has  already  received  in  stock  and  furniture,  and 
then  to  be  paid  in  the  following  manner,  that  is  to  say,  to  my 
daughter  RAecca,  the  sum  of  fifbr  pounds  one  year  after  my 
decease,  and  two  years  after  my  decease,  fifty  pounds  unto  my 
daughter  Jane,  and  so  on  yearly  and  alternatively,  until  the  afore- 
said legacy  is  fully  paid  unto  them,  their  heirs  or  assigns;  and  then 
is  to  pay  nfty  pounds  to  my  daughter  Lelhis  in  one  year  following; 
and  then  fif^  pounds  the  year  after  unto  my  daughter  Elizabeth, 
and  so  on  alternatively,  fifty  pounds  yearly,  until  their  aforesaid 
legacies  is  paid  unto  them,  their  heirs  and  assigns;  and  to  my 
daughter  Elenor,  I  will  and  bequeath  the  sum  of  four  hundred 
pounds,  out  of  which  she  is  to  get  sufficient  schooling,  and  the  re- 
mainder to  be  paid  in  the  following  manner,  fifty  pounds  to  be  paid 
to  her  again  she  will  be  eighteen  years  of  age,  and  then  fifty 
pounds  yearly  until  the  aforesaid  sum  is  fully  paid  unto  her,  and 
for  the  ptirpose  aforesaid.  I  nominate,  ordain  and  appoint  my 
three  suns,  John,  Thomas  and  Michael,  to  be  my  lawful  executors 
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of  this  my  last  will  and  testament,  to  pay  and  recover  all  just  debts, 
and  discharge  the  legacies  within  mentioned.'* 

On  the  16th  of  December,  1824,  the  following  declaration  was 
filed. 

"John  M*Lanaban  and  Michael  M^Lanahan,  both  of  the  county 
aforesaid,  yeomen,  surviving  executors  of  the  last  will  of  John 
M*Lanahan,  of  said  county,  deceased,  were  attached  to  answer 
John  Wyant,  administrator  of  the  goods  and  chattels  and  of  Martha 
M'Lanahan  deceased,  of  a  plea  of  tresspass  on  the  case,  &c.  and 
whereupon  the  said  John  Wyant,  bv  George  Chambers  and  Joseph 
Chambers,  his  attornics  complains,  That  whereas  John  M^Lanahan 
in  his  life  time,  to  wit,  the  seventh  day  of  July,  seventeen  hundred 
and  niiyety-seven,  at  the  county  aforesaid,  by  his  last  will  and  testa- 
ment in  writing,  duly  executed,  did,  among  other  things,  bequeath 
unto  his  wife,  Martha  M*Lanahan,  the  sum  of  six  hundred  pounds, 
to  be  paid  as  follows  to  wit:  one  hundred  pounds  to  be  paid  the 
said  Martha,  one  year  after  the  decease  of  the  said  testator,  and 
the  remainder  thereof  in  gales  of  twenty-five  pounds  per  year, 
yearly,  and  every  year  thereafter,  until  the  whole  sum  of  six  hun- 
dred pounds  was  fully  paid  to  the  said  Martha,  her  heirs  and  assigns. 
And  that  the  said  testator,  by  his  same  will,  did  further  devise  and 
bequeath  to  his  said  wife  Martha,  a  room  in  his  mansion  house  and 
a  comfortable  living,  and  also  one  mare  and  two  cows  to  be  kept 
on  the  plantation  of  the  said  testator  during  the  widowhood  of  the 
said  Martha:  and  the  said  testator,  John  M*Laifkhan,  did,  by  his  same 
will,  devise  to  his  three  sons,  John,  Thomas  and  Michael,  all  his  real 
and  personal  estate,  excepting  such  portion  of  his  personal  estate  as 
was  by  his  will  otherwise  disposed  of;  and  by  his  last  will  and  testa- 
ment, did  therein  appoint  his  three  sons,  John,  Thomas  and  Michael, 
executors,  to  pay  and  receive  all  just  debts,  and  discharge  the 
legacies  mentioned  in  said  will,  and  the  said  John  Wyant  in  fact 
saith,  That  after  the  making  of  said  will,  to  wit,  the  first  day  of 
March,  seventeen  hundred  and  ninety-eight,  the  said  John  M'Lana- 
han,  deceased,  and  the  aforesaid  sons,  John,  Thomas  and  Michael 
M*Lanahan,  did  duly  prove  the  said  will  on  the  day  and  year  last 
aforesaid,  and  took  upon  themselves  the  burden  of  the  execution 
thereof,  and  did  then  and  there  possess  themselves  of  all  the  real 
and  personal  estate  whereof  the  said  testator  died  seized  and  pos- 
sessed; and  the  said  John  Wyant  further  in  fact  saith,  that  the 
estate  of  the  said  testator,  to  a  great  amount  beyond  all  debts,  and 
funeral  expenses,  and  legacies  mentioned  in  said  will,  came  into  the 
hands  and  possession  of  the  said  executors,  to  wit,  at  the  county 
aforesaid;  and  the  said  John  Wyant  doth  further,  in  fact,  say,  that 
the  said  executors,  John,  Thomas  and  Michael  did,  as  devisees  of  the 
real  estate  of  the  said  testator,  immediately  after  the  decease  of 
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the  said  testator,  enter  on  the  lands  which  were  of  the  said  deceased, 
in  the  said  county  of  Franklin,  and  possess  and  enjoy  the  same,  as 
devised  to  them  in  said  last  will  and  testament:  and  that  aflerwajrds, 
to  wit,  the  third  day  of  May,  eighteen  hundred  and  seventeen, 
Thomas  M'Lanahan,  one  of  the  said  executors  and  devisees,  died, 
by  reason  whereof  the  said  John  and  Michael  M'Lanahan  became 
the  surviving  executors  of  said  testator,  and  of  the  said  lands  and 
tenements  so  devised,  and  of  a  value  more  than  sufficient  to  pay  all 
debts  and  legacies,  the  said  John  and  Michael  M'Lanahan,  devisees 
as  aforesaid,  were  at  the  impretation  of  this  writ,  possessed,  together 
with  Jacob  Ickus,  named  in  the  same  writ,  as  terre-tenant,  and 
which  said  Ickus  doth  hold  and  enjoy  the  possession  of  said  pre* 
mises,  as  the  tenant  of  the  heirs  and  representatives  of  the  said 
Thomas  M'Lanahan,  deceased.  By  reason  whereof  the  said  execu- 
tors and  devisees  became  liable  to  pay  to  the  said  Martha,  in  her 
life  time,  the  said  sum  of  six  hundred  pounds:  nevertheless  the  said 
John,  Thomas  and  Michael,  the  said  sum  of  six  hundred  pounds,  or 
any  part  thereof,  to  the  said  Martha,  in  her  life  time,  or  to  the  said 
John  Wyant,  after  the  death  of  said  Martha,  (who  died,  to  wit,  the 
fifteenth  day  of  June,  in  the  year  one  thousand  eight  hundred  and 
nineteen,  and  to  which  said  John  Wyant,  after  the  death  of  the 
said  Martha,  to  wit,  the  twentieth  dav  of  September,  eighteen  hun« 
dred  and  twenty-one,  administrator  of  the  goods  and  chattels,  rights 
and  credits  which  were  of  the  said  Martha,  was  committed  by  the 
register  of  the  said  county  of  Franklin,  in  due  form  of  law,)  yet 
hath  not  paid,  although  to  do  the  same,  the  said  John,  Thomas 
and  Michael,  executors  and  devisees  as  aforesaid,  by  the  said  Martha 
in  her  life  time,  to  wit,  the  first  day  of  January,  one  thousand 
eight  hundred  and  seventeen,  and  at  other  d^iys  and  times  before 
and  after  said  day,  and  the  said  John  and  Michael,  surviving  execu- 
tors and  devisees  since  the  death  of  the  said  Thomas  by  the  said 
John  Wyant  since  the  death  of  the  said  Martha,  were  requested; 
but  the  said  legacy  to  the  said  Martha  in  her  life  time,  and  to  the 
said  John  Wyant,  since  the  death  of  the  said  Martha  the  said  John 
M'Lanahan,  and  Michael  M'Lanahan  to  pay  have  refused,  and  the 
same  to  pay  to  the  said  John  Wyant,  the  said  John  and  Michael* 
M'Lanahan,  surviving  executors  and  devisees  as  aforesaid,  still  do 
refuse,  to  the  damage  of  the  said  John  Wyant  one  thousand  pounds, 

28th  March,  1826,  defendants,  John  and  Michael^  pleaded  in 
abatement  as  follows: 

^'And  now  the  said  John  and  Michael  by  James  Dunlofy  their 
attorney,  come  and  defend  the  force  and  injury  when,  &c.  and  say, 
that  the  said  plain tifls  ought  not  to  have  and  maintain  his  aforesaid 
action  thereof  against  the  said  John  and  Michaely  because  they  are 
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not  chai^eable  as  executors  of  the  said  John  M^Lcmahan^  deceased, 
with  the  payment  of  the  said  legacy  of  two  hundred  and  fi% 

Eunds,  but  that  the  lands  and  tenements  of  the  said  John  htLanor 
n,  deceased  were,  by  the  last  will  and  testament  of  said  John^  sub- 
jected to  the  payment  of  the  said  two  hundred  and  fifty  pounds,  and 
so  charged  and  encumbered  were  by  the  said  last  will  and  testament 
devised  to  the  said  John  and  AHchad^  and  Thomasy  another  son  <tf 
the  said  «/oAn,  deceased 

^And  the  said  defendants  further  say,  that  the  said  Thomas  so 
being  jointly  seized  with  the  said  John  and  Michad^  afterwards,  to 
witjjanuary  term,  one  thousand  ei^ht  hundred  and  nine,  out  (tf  the 
court  of  conmion  pleas  in  and  for  said  county  of  Franklin,  sued  and 
prosecuted  a  writ  of  partition  a^nst  the  said  John  and  Michad^ 
and  that  after  the  return  thereof,  viz,  on  the  fifth  day  of  March, 
one  thousand  eight  hundred  and  eleven,  the  said  Thomas^  John  and 
Michael f  parties  thereto  by  consent,  submitted  the  matters  thereof 
to  certain  referees,  mutually  chosen,  who  divided  the  said  lands  so 
devised  to  and  amongst  the  said  John^  Michad  and  Thomas^  and 
made  report  to  the  said  court  to  January  term,  one  thousand  eight 
hundred  and  eleven,  agreeably  to  the  said  submission,  which  said 
report  was  then  confirmed  by  the  said  court,  and  fully  acquiesced  in 
by  the  said  parties  continually  thereafter. 

'*  And  the  said  John  and  Michad  further  say  that  afterwards,  and 
in  pursuance  thereof,  the  said  John^  Michael  and  TTwmas  took  pos- 
session of  their  several  purparts  so  laid  off  and  divided,  and  became 
severally  seized  of  their  separate  and  distinct  purparts,  according 
to  the  said  report  and  judgment  of  said  court,  each  one  in  his  own 
demesne  as  of  fee  and  being  so  seized  of  their  distinct  and  separte 
purparts;  the  said  llwmas  afterwards,  viz,  on  the  ^y 

of  April,  one  thousand  eight  hundred  and  eleven,  died,  leaving  three 
children,  viz,  Alexander,  Amelia  and  Catharine,  who,  at  the  time 
of  the  impetration  of  the  writ  in  this  cause,  were  and  still  are,  in 
full  life  and  residing  within  the  jurisdiction  of  this  court. 

"  And  the  said  John  and  Michael  further  say,  that  John  Flana^ 
gan^  Esq.  who  was  duly  appointed  administrator  of  all  and  singular, 
the  goods  and  chattels,  rights  and  credits  which  were  of  the  sai4 
TTumas,  by  the  register  of  the  said  county  of  Franklin,  afterwards, 
to  wit,  on  the  twenty-first  day  of  May,  one  thousand  eight  hundred 
and  eighteen,  sold  and  conveyed  of  the  said  purpart  of  said  Tlwmasj 
in  pursuance  of  a  decree  of  the  orphans'  court  of  said  county,  nine 
acres  and  three  perches  to  John  At  Gee;  twenty-one  acres  and 
eighty-seven  perches,  to  Richard  Hoyden;  thirty-five  acres  and 
ninety-eight  perches  to  Doctor  John  Odig;  fourteen  acres  one  hun- 
dred and  thirty-two  perches  to  James  Gettysy  and  that  two  hundred 
acres  of  the  said  purpart  of  the  said  Thomas,  was  purchased  at 
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sberiff'a  sale,  from  ArchSbaUt  Fkmmine^  Esq.  high  sheriff  of  said 
countj,  bj  Samuel  Hughesj  Esq.  which  said  two  hundred  acres 
were  sold  by  the  said  sherifft  uiider  a  fieri  fadas  and  venditioni  ex- 
ponasj  issued  out  of  said  court  of  comoMm  pleas  of  said  county,  of 
which  said  two  hundred  acres  the  said  Samud  is  now  seized  in 
his  demesne  as  of  fee,  aU  which  several  tracts  or  parcels  thus  sold 
and  conveyed,  were  parts  of  the  said  purpart  of  which  the  said 
Thomas  so  died  seized.  And  the  said  John  and  Michad  further  say, 
that  the  said  John  OeUffj  after  the  said  sale  so  made  to  him  by  the 
said  administrator,  sold  and  conveyed,  by  deed,  the  said  thirty-five 
acres  to  James  Bwms^  and  Isaac  Bioorehead^  as  an  insolvent  debtor, 
under  the  laws  of  this  commonwealth,  in  trust,  for  the  use  of  his 
creditcNTs;  and  that  the  said  John  M'Gee,  after  the  2l8t  day  oC 
March,  1818,  died,  leaving  Barnard  AtGee,  his  brother,  his  sole 
heir  at  law,  all  which  said  several  persons,  viz:  Barnard  AtGeet 
Richard  Iktuden^  James  Bumsj  Isaac  Mooreheadf  Martin  Funk, 
Samud  Huf^hesy  and  James  Gettgs^  at  the  impetration  of  the  said 
writ  issued  m  this  cause,  were  and  still  are  tenants  of  the  said  seve^ 
ral  purparts,  according  to  their  said  reqiective  titles,  of  which  the 
said  Thomas  MLanahan  died  seized  as  aforesaid,  and  that  the  said 
Catharine,  Alexander  and  AmeUa,  since  the  death  of  their  father, 
the  said'TTiomasj  continually  have  been,  and  still  are,  in  full  life  and 
seized  in  their  demesnes  as  of  fee  in  the  remaining  part  of  said  pur- 
part, of  which  the  said  Thomas  died  seized,  and  that  no  writ  hath 
issued  against  either  of  the  said  tenants  or  children,  and  heirs  of  said 
ThomcUi  nor  against  the  said  James  Bumsj  Isaac  Jioorehead^  Richard 
Haydenf  Martin  Funk,  Samud  Hughes,  and  James  Gettys,  or  either 
of  them,  and  this  they,  the  said  John  and  Michad,  are  ready  to 
verify,  and,  therefore,  inasmuch  as  no  writ  hath  issued  out  ol  the 
common  pleas  of  said  county,  against  them,  the  said  Caiharine^ 
Alexander  and  Amdia,  and  against  James  Bums,  Isaac  Mooreheadf 
Barnard  M*Gee,  Richard Bayden,  Martin  Funk  and  James  Gettys,  to 
the  said  sheriff  of  the  county  directed,  they,  the  said  John  and 
Michad,  pray  judgment,  if  they  ought  to  be  compelled  to  answer  the 
said  writ  retumea.'' 

The  plaintiff  demurred  to  tlus  plea,  and  after  argument  the  court 
of  common  pleas  made  the  following  order. 

**  The  court  do  adjudge  that  the  defendants  oij^ht  not  now  to  be 
compelled  to  answer,  and  order  that  notice  of  this  action  be  given 
to  the  several  terre-tenants  named  by  defendants  (in  their  plea  of 
abatement)  returnable  at  next  term,  and  that  the  person  so  named 
after  service  be  added  as  terre-tenants.  And  the  defendants  now 
of  record  agree  not  to  take  any  advant€ige  of  the  mode  of  bringing 
in  the  other  terre-tenants.  The  death  of  Isaac  Moorehead  and 
Richard  Baydenj  terre-tenants  (in  plea)  su^ested;  exit  notice  to 
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terre-tenants.  28th  Jufyt  1826,  served  personany  upon  James 
Burnt,  Martin  Funk^  Samud  Hushes,  CaXharine  M^Lmahan,  Amelia 
M^Lanahan,  and  Alexander  Jd^JLancihan,  nihil  as  to  Bernard  JtGee 
and  James  Gettys.  2d  September,  1826,  rule  on  terre  t^oants  to 
plead  in  six  weeks  or  judgnient  July  24th,  1827,  JohnJU^LanO' 
Many  and  Michael  M^Lanahan  plead  payment  with  leave,  &c.  and 
aet  off  2d  August,  1827;  esdt  notice  to  Henry  Funky  served  by 
copy.  Washington  appears  for  Samuel  Hughes,  Jacob  Ickus,  Barnard 
AfUee  and  Martin  Funk,  17th  September,  1827,  rule  on  Henry  Funk, 
Samuel  Hughes,  Jacob  Ickus  and  Martin  Funk,  to  plead  in  thirty 
days  or  judgment  18th  September,  1827,  copy  served.  Washing* 
ton  appears  for  James  Bums,  James  Geltys  and  Henry  Funk,  and  tor 
all  the  terre-tenants  for  whom  he  has  appeared,  pleads  payment 
with  leave  to  give  the -special  matter  in  evidence.  Plaintiff  replies 
non  solvit,  &c.  issue,  &c. 

The  will  ofJohn  M^Lanahan,  Sen.  having  been  read,  the  defend- 
ants (^ered  in  evidence  the  following  receipt;  it  having  been  first 
admitted  that/oAn  Smith  was  married  to  Jane  M^Lanahan,  one  of 
the  heirs  of  Martha  M^Lanahan,  and  that  the  receipt  was  dated 
after  the  death  of  Martha  3PJjanahan. 

«  Received,  October  the  1 1th,  A.  D.  1819,  o{J<Jin  M'Lanahan,  ex- 
ecutor  of  John  M^Lanahan,  Sen.  deceased,  one  hundred  dollars,  it 
being  in  part  coming  to  John  and  Garrett  Smith,  heirs  of  Martha 
MlMiahcm,  deceased,  one  hundred  dollars,  received  per  me, 

''John  Smith:* 

Which  evidence  was  objected  to,  and  overruled  by  the  court,  and 
exception  taken  by  the  defendants. 

On  behalf  of  the  terre-tenants  it  was  proved  that  John  Flanagan, 
administrator  of  Thomas  M^Lanahan,  who  was  one  of  the  execu- 
tors of  John  MLanahan,  deceased,  in  March,  1818,  petitioned  the 
orphans'  court  for  an  order  to  sell  the  real  estate  of  Thomas 
MLanahan,  his  intestate,  for  the  payment  of  debts,  to  wit,  two 
hundred  and  ninety  acr^  of  land,  being  the  same  estate  which  he 
took  under  his  father's  will;  upon  which  petition  the  court  granted 
an  order  for  the  sale  of  nine^-eight  acres,  part  thereof,  which  in 
May,  1818,  in  pursuance  of  uat  authority,  the  administrator  sold 
in  parcels,  to  wit: — ^nine  acres  to  Bernard  M'Gee,  for  six  hundred 
and  thirteen  dollars  twenty-seven  cents;  twenty-one  acres  and 
eighty-seven  perches  to  Richard  Hoyden,  for  fifteen  hundred  and 
eight  dollars  twenty-six  cents;  thirtr-five  acres  and  ninety-eight 
perches  to  John  Oelig,  for  twenty-four  hundred  and  ninety-two 
dollars  eighty-seven  cents;  fourteen  acres  and  one  hundred  and 
thirty-seven  perches  to  Martin  Funk,  for  eleven  hundred  and 
eighty-nine  dollar.^  fifty  rents;   thirteen  acres  and  one  hundred 
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and  thirtjr-two  perches  to  James  Getty s^  for  sixteen  hundred  and 
twenty-nine  dollars  ninety-six  cents;  amounting,  in  the  whole,  to 
six '  ttK)Usand  eight  hundred  and  thuly-one  dollars  eighty-seven 
cents,  which  sales  were  confirmed  by  the  court 

Subsequently,  to  wit,  in  1821, two  judgments  were  obtained  against 
TTiomas  M^Lanahan^e  estate,  upon  simple  contract  debts,  in  favour 
of  John  H,  Hughes  and  Samuel  HueheSf  Esq.  and  one  judgment  in 
favour  of  RidSe  for  the  use  of  Calhoun^  upon  which  a  Ji.fa.  issued, 
the  balance  of  Thomas  M'LanaJum^s  estate,  to  wit,  the  two  hun- 
dred acres,  was  levied,  and  it  was  afterwards  scdd  by  the  sheriff,  on 
the  12th  April,  1824,  to  John  H.  Hughes^  for  his  father,  Samuel 
Hughes,  Esq.  for  three  thousand  five  hundred  dollars,  to  whom  the 
dieriff  made  a  deed  upon  his  executing  receipts  for  so  much  of  his 
judgments. 

It  was  admitted  that  Samuel  Hughes  and  Jacob  Ickus  represent 
the  same  interest 

It  was  also  in  evidence  that  Joh)i  M^Lanahan,  Sen.  at  the  time  of 
his  death  was  possessed  of  a  large  stock  of  cattle,  and  connderable 
other  personal  estate. 

1.  The  counsel  of  the  plaintiff  requests  the  court  to  instruct  the 
jury,  That  the  sales  of  the  land  of  Thomas  M^Lanahan,  one  of  the 
devisees  under  the  decree  of  the  orphans'  court,  does  not  discharge 
the  said  land  from  the  lien  of  the  l^acy,  devised  to  Martha j  the 
widow., 

2.  That  the  sale  made  by  Archibald  Flemmingj  Esq.  as  sheriff,  to 
J<An  H.  Hughes,  for  Samuel,  and  the  receipt  by  Samud  Hughes  of 
the  whole  of  the  purchase  money  on  his  judgments,  given  in  evi- 
dence to  the  jury,  was  a  sale,  under  the  circumstances  of  the  case, 
subject  to  the  lien  of  the  legacy  of  Martha,  and  that  the  lien  of  the 
same  is  not  discharged  by  said  sale. 

3.  That  if  said  lands,  sold  by  the  decree  of  orphans'  court,  or  at 
sheriff  sale  aforesaid,  if  dischai^ed  at  all  from  said  lien,  cannot  in 
law  be  discharged,  under  the  circumstances  in  evidence,  from  more 
than  one  third  of  the  same,  being  Thomas  M^LanaharCs  proportion 
of  the  same. 

The  counsel  of  Samitd  Hughes,  Bernard  M^Gee,  James  Gettys, 
James  Bums,  Martin  Funk  and  Henry  Funk,  respectfully  requests 
the  court  to  instruct  the  jury: 

1.  That  the. legacy  given  to  Martha  MLanahan,  by  the  will  of 
John  M*Lanahan,  dece^ised,  is  not  charged  by  the  will  on  the  lands 
of  the  said  John  M^Lanahan,  and  that  plaintiffs  cannot  recover  In 
this  action  against  the  terre-tenants. 

2.  That  the  sale  of  the  lands  of  7%omajr  M^Lanahan  to  Samuel 
Hughes  by  the  sheriff,  by  virtue  of  an  execution  against  the  adminis- 
trator of  Thomas  M^Lanaha:n,  divested  the  lien  of  the  legacy,  and 
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that  the  plaintiff,  therefore,  is  not  entitled  to  recover  from  die  said 
Samuel  ftughes'mthkcKQae. 

3.  That  the  sales  made  hy  Jolm  Flanagan^  administrator  of 
Thomas  MLanahan^  of  the  lands  of  said  Thcmasj  under  a  decree  of 
the  orphans'  court,  divested  the  lien  of  the  legacy,  and  that  the 
plaintiff  is  not  entitled  to  recover  in  this  cause  against  Bernard 
MGeCf  James  Gettys^  James  Bums^  Martin  Funk  and  Henry  Funk. 

4.  If  the  jury  believe  that  John  MLanahan^  deceased,  left  suffi- 
cient personal  estate  for  the  payment  of  his  debts  and  legacies,  and 
that  his  executors  are  fully  able  to  pay  the  legacy  claimed  in  thi» 
suit,  their  verdict  ought  then  to  be  m  favour  of  the  terre-tenants. 

5.  That  the  plaintiff  cannot  recover  in  this  form  of  action. 
The  court  delivered  the  following  charge  to  the  jury,  on  the 

points  submitted. 

In  answer  to  the  first  pcnnt  on  part  of  the  tenants  in  possession, 
the  court  say.  The  testator  John  MLanahan,  devised  his  whole 
estate  both  real  and  personal  to  his  three  sons,  John^  TTwmas  and 
Michael;  he  appointed  them  his  executors,  and  ordered  them  to 
discharge  the  legacies  in  his  will.  If  they  paid  them  at  all,  it  must 
be  out  of  the  fund  bestowed  on  them  in  the  wilL  There  are  no 
words  in  the  will  which  in  express  terms  make  the  legacy  to  his 
wife  a  lien  on  the  land  devised,  but  it  was  to  be  paid  out  of  the 
fund  placed  in  their  hands,  and  by  necessary  implication  become  a 
chaise  on  the  land  in  the  hands  of  the  devisees  and  executors,  as  a 
part  of  that  fund.  There  is  no  evidence  before  us  to  shew  precisely 
what  the  amount  of  the  personal  estate  of  the  deceased  was.  The 
executors  have  paid  out,  on  this  legacy,  one  hundred  and  fifty 
pounds,  and  on  the  other  legacies  in  the  will  eleven  hundred 
pounds.  It  is  submitted  to  you  to  determine  whether  these  two 
sums,  amounting  to  twelve  hundred  and  fifty  pounds,  amount  to  as 
much  as  the  personal  estate  of  the  deceased  ttnK)unted  to  at  his 
death.  It  is  even  admitted  that  these  funds,  arising  from  the  per- 
sonal estate,  ought  first  to  have  been  applied  to  the  legacy  now  in 
suit,  yet  I  am  of  the  opinion  that  the  application  of  those  funds  to 
the  payment  of  the  other  legacies,  whicn  are  expressly  charged  on 
the  land,  could  not  avail  the  terre-tenants,  who  claim  under  the 
sale  made  by  virtue  of  the  decree  of  the  orphans'  coxxtL  They 
come  in  under  Thomas  M^Lanaham  The  payment  of  the  legacies 
which  have  been  paid,  went  in  discharge  of  the  lien  on  his  land, 
and  they  must  take  it  subject  to  this  devise  as  it  stood  at  the  time 
of  the  sale.  If  a  suit  had  been  brought  by  the  present  plaintiff  for 
the  legacy  at  the  time  of  the  sale  made  by  the  administrator  of 
Thomas  M^Lanahan^  most  clearly  his  representatives  could  not 
have  set  up  as  a  defence  that  the  funds  which  ought  to  have  been 
applied  to  the  payment  of  this  legacy  which  is  charged  on  this 
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land,  had  been  misapplied  by  appropriating  them  to  the  payment 
ot  other  legacies  in  the  same  v/M,  which  were  also  a  charge  upon 
the  land  If  he  cannot  set  up  such  a  defence,  the  purchasers  at 
the  sale  under  the  decree  of  tne  orphans'  court  cannot  set  it  up. 
They  come  in  under  him,  and  must  hold  the  estate  under  the  will 
as  he  held  it  There  is  no  proof  here  that  any  part  of  the  personal 
assets  of  the  deceased  were  wasted  by  the  executors.  The  court 
are,  therefore,  not  called  upon  to  say  what  the  eflect  of  such  devas- 
tavit would  be:  I  am  therefore  of  opinion,  that  the  legacy  given  to 
Martha  Af^Zanahan  by  the  will  oiJokn  M^Lanahan^  deceased,  is  so 
chained  on  the  lands  devised  to  his  three  sons,  that  the  plaintiff 
can  recover  against  the  terre-tenants  who  have  been  brought  on 
the  record  in  this  suit,  and  who  defend  their  interests  in  it 

First  point  on  part  of  plaintiff,  and  third  on  part  of  terre-te- 
nants. 

That  the  sale  made  by  John  Flanagan,  administrator  of  Thomas 
M^Lanahan^  deceased,  by  viitue  of  the  decree  of  the  orphans' 
court  for  that  purpose,  did  not  divest  the  lien  of  the  legacy  be* 
queathed  to  Martha  MLanahatiy  in  her  husband's  last  will,  and 
made  a  charge  on  said  land  by  his  will,  and  that  the  plaintiff  in  this 
case  may  recover  a  judgment  which  may  be  levied  on  the  said 
lands,  and  in  possession  of  the  several  tenants  in  possession  who 
have  been  brought  on  the  record,  and  who  have  defended  their 
interests  in  this  suit 

Second  point  on  part  of  plaintiff,  and  second  on  part  of  terre* 
tenants. 

It  appears  in  evidence  that  a  judgment  was  obtained  at  the  suit 
oi  James  Riddle^  for  the  use  oi  James  and  Andrew  Cdhouny  against 
John  Flanagan,  administrator  of  Thomas  MlAmahan,  deceased,  on 
which  a  JL  fa,  was  issued,  and  two  hundred  acres  of  land  levied  on, 
which  were  afterwards  sold  on  an  alias  venditioni  eayxmas,  returnable 
to  April  term,  1824,  to  John  H.  Hughes,  for  three  thousand  five  hun- 
dred dollars,  who,  it  is  admitted,  purchased  for  his  father,  Samuel 
Hughes,  At  that  time  a  suit  was  pending  for  this  legacy,  brought 
to  August  term,  1822,  which  was  non-suited  or  abated  at  August 
term,  1824,  that  the  money  arising  from  the  sale  was  all  settled  by 
the  dieriff  with  Samuel  Highes  on  two  judgments;  one  at  the  suit 
of  Foreman,  Lane  4*  Co.  against  the  administrator  of  Thomas  M^La- 
nahan,  deceased,  and  marked  on  the  record  for  the  use  of  Hdker 
Hughes;  the  other  at  the  suit  of  Samuel  Hughes,  against  the  same 
defendant,  by  the  sheriff  taking  Samuel  Hughes^  receipt  for  eleven 
hundred  and  eighty-four  dollars  and  fourteen  cents  on  the  first,  and 
for  two  thousand  nine  hundred  and  eighty-four  dollars  and  forty- 
nine  cents  on  the  second.  Taking  into  view  all  these  circumstances, 
and  all  the  other  circumstances  in  the  cause,  if  there  be  any  others 
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which  have  any  bearing  on  this  pointy  if  the  jury  should  even  be  of 
opinion  that  Samml  Hughes  was  the  owner  of  the  two  judgments 
on  which  the  money  arising  from  the  sale  was  paid,  yet  the  court 
is  of  opinion  that  the  sale  made  by  Archibald  Flemmingy  sheriff^  on 
the  process  given  in  evidence  to  John  H.  Haghes,  and  the  receipts 
by  Samuel  Hughes^  of  the  whole  of  the  purchase  money,  and  the 

Jiudgment  given  in  evidence  was  not  a  sale  subject  to  the  lien  of  the 
egacy  of  Martha  M^Landhany  and,  that  therefore,  the  lien  of  the 
said  legacy  was  discharged  by  the  said  sale  so  far  as  related  to  the 
land  so  sold,  unless  it  was  expressly  understood  and  agreed  at  the 
time  of  the  sale,  that  Hughes  purchased  it  subject  to  the  lien  of  the 
said  legacy.  The  circumstance  of  there  being  a  suit  brought  for 
the  legacy,  or  other  notice  of  the  existence  of  it  to  Hughes^  at  the 
time  of  the  sale,  would  not  subject  the  land  in  his  hands  to  the  pay- 
ment of  it. 

As  soon  as  the  sheriflPs  deed  was  acknowledged,  the  title  to  the 
land  vested  in  Hughes^  discharged  of  the  incumbrance  of  this  legacy^ 
and  the  sheriff  becomes  liable  to  pay  to  the  plaintiff  the  propor*- 
tion  of  the  legacy  which  the  land  sold  bears  to  the  whole  amount 
of  the  land  devised  by  John  M^Lanahan^  deceased,  to  his  three  sons, 
charged  with  it  The  only  evidence  before  us  of  the  value  of  the 
land  devised,  is  that  which  is  furnished  by  the  ^sale  of  that  part, 
which  by  the  division  made  among  the  three  sons  of  the  testator, 
fell  to  the  share  of  Thomas  MLanahan,  deceased*  The  amount 
of  the  sales  made  by  the  administrator  is  six  thousand  eight  hun- 
dred and  thirty-one  dollars  and  eighty-seven  cents,  the  aaK)unt  of 
the  sale  made  by  the  sheriff,  is  three  thousand  five  hundred  dollars^ 
in  all  ten  thousand  three  hundred  and  thirty-one  dollars  and  eighty- 
seven  cents;  the  lands  were  to  be  equally  divided  among  them* 
We  may  suppose,  therefore,  that  the  other  two  shares  were  equal 
in  value  to  the  share  of  Thomas.  The  whole  land  charged  with  the 
legacy  would  be  worth  about  thirty-one  thousand  dollars.  The 
amount  of  the  sherilPs  sale  being  three  thousand  five  hundred  dol- 
lars, the  proportion  tliat  this  sum  bears  to  the  whole  amount  of  the 
value  of  the  land  charged,  if  that  value  is  to  be  ascertained  by  sup- 
posing the  other  two  shares  to  be  worth  the  same  sum  that  was 
raised  by  the  sale  of  Thomas^  and  no  more,  is  as  7  is  to  62,  so  that  if 
the  jury  should  be  of  opinion  that  the  value  of  the  land  should  be 
estimated  according  to  this  rate,  7-62,  or  about  1-9  of  the  k^acy, 
would  be  the  proportion  which  ought  to  have  been  paid  by  the 
sheriff  out  of  the  proceeds  of  the  sales  made  by  him  of  the  land  to 
Samuel  Hughes,  That  proportion  of  the  legacy  which  was  chai^c- 
able  in  equity  on  the  land  sold  by  the  sheriff,  is  to  be  credited  in 
this  suit.  The  plaintiff  is  to  look  to  the  sheriff  for  that  part,  and 
for  the  residue  thereof,  the  remaining  lands,  devised  in  the  hands 
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of  the  executors  of  John  MLanahan  and  Mchad  MLanahofij  and 
Che  several  tenants  in  possession,  who  are  made  parties  to  this  cause, 
are  responsible  ui  this  suit 

Third  point  on  part  of  plaintiff 

The  court  have,  already,  in  substance,  answered  this  point  The 
Jands  are  not,  in  the  opinion  of  the  court,  discharged  of  the  hen  of 
the  legacy,  by  the  sale  made  under  the  order  of  the  orphans'  court 
The  lands  in  the  hands  of  the  executors  of  John  MLanahan^  de- 
ceased, and  of  the  tenants  in  possession  made  parties  to  this  suit, 
are  dischai^ed  from  no  more  of  said  legacy  than  the  proportion 
thereof  which  ought,  as  the  court  has  said,  to  have  been  paid  out 
of  the  sheriff's  sale. 
Fifth  point  on  part  of  terre-tenants. 

That  the  action  can  be  maintained  in  its  present  form,  and  the 
plaintiff  may  recover  in  it 

Fourth  point  on  part  of  terre-tenants. 

If  Jo/m  and  Michael  MLanahofh  the  surviving  executors,  re- 
ceived sufficient  of  the  personal  estate  of  the  testator,  to  pay  the 
debts  and  funeral  expenses  of  the  testator,  the  other  legacies,  and 
the  legacy  in  question  in  full,  that  would  make  them  liable  to  the 
present  plaintiifto  pay  the  whole  amount  of  Martha^s  legacy.  But 
that  circumstance  would  not,  however  well  able  the  executors  may 
be  to  pay  the  leeacy,  exonerate  the  land  devised  to  Thomas 
MLanahan  in  the  hands  of  the  tenants  in  possession  made  parties 
to  this  suit,  until  the  legacy  was  actually  paid,  nor  would  it  be  a 
sufficient  reason  for  rendering  a  verdict  in  their  favour  in  this  suit 
The  jury  returned  the  following  verdict  "That  they  find  for  the 
defendants  Samuel  Hughes  Rud  Jacob  Ickus:  and  that  they  find  for 
the  plaintiff  two  thousand  and  forty-seven  dollars  and  eight  cents, 
against  the  other  defendants:"  upon  which,  judgment  de  terris,  was 
entered. 

In  this  court  the  following  errors  were  assigned,  on  behalf  of 
John  and  Michael  M^Lanahan, 

1st  The  court  erred  in  saying  that  the  lands  bought  by  Samuel 
Hughesy  at  sheriff's  sale  were  discharged  of  the  legacy. 

2d  In  saying  that  if  they  were  discharged,  that  only  (me  ninth 
of  the  legacy  was  discharged. 

3d.  In  saying  that  the  action  could  be  supported  under  the 
pleadings. 
4th.  In  rejecting  the  evidence  mentioned  in  the  bill  of  exceptions. 
And  the  following  errors  were  assigned  on  behalf  of  all  the  terre- 
tenants  against  whom  judgment  was  rendered. 

1st  The  court  erred  in  saying  that  the  legacy  given  to  Martha 
MLanahan^  by  the  will  otJohn  MLanahan^  deceased,  was  cltarged 
•n  the  lands  devised  to  his  sons  by  said  will 
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(John  NfLanahan  and  Michael  M'Lanahan  surviTing  executors  of  John 
M'Lanahan,  ^ith  notice  to  Jacob  Ickus,  terre-tenant,  v.  John  Wyant, 
administrator  of  Martha  M'Lanahan. ) 

2d.  In  saying  that  the  sale  made  by  the  administrator  of  Tfumuu 
M^Lanahofh  i^  pursuance  of  the  decree  of  the  orphans'  court,  did 
not  discharge  the  lands  so  sold  from  the  lien  of  the  legacy. 

3d.  In  saying  that  one  ninth  part  of  the  l^acy  would  be  the 
proportion  which  ought  to  have  been  paid  by  the  sheriff,  out  of 
the  proceeds  of  the  sale  made  by  him  of  the  lands  to  Samud 
Hughes. 

4th.  In  saying  that  the  receipt  by  the  executors  of  John  i^Lana- 
han  of  sufficient  personal  estate,  for  the  pajrment  of  all  debts,  fune- 
ral expenses  and  legacies  in  full,  together  with  their  present  ability 
to  pay  the  legacy,  would  not  be  a  sufficient  reason  for  rendering  a 
verdict  in  favour  of  the  terre-tenants. 

5th.  In  saying  that  the  action  could  be  maintained  in  its  pre- 
sent form. 

Dufdop,  for  the  plaintifis  in  error. 

There  are  three  distinct  interests  represented  in  this  cause. 
First,  the  plaintiff,  who  is  interested  to  preserve  the  security  or 
fund  out  of  which  the  legacy  to  his  intestate  was  payable,  and 
therefore,  to  maintain  the  position,  that  neither  the  lands  sold  by 
the  sherifi)  nor  those  sold  by  the  order  of  the  orphans'  court,  are 
thereby  dischai^ed  from  the  lien  of  the  legacy.  Second,  the  de- 
fendants, who  in  this  particular  agree  with  the  plaintiff,  for  the 
purpose  of  producing  this  result,  that  all  the  lands  which  descend- 
ed from  John  M^Lanaha/n^  Sen.  charged  with  the  payment  of  lega- 
cies, in  whose  hands  soever  they  may  be,  shall  justly  OHitribute 
their  proportion  to  the  payment  of  those  legacies,  and  that  thereby 
the  defendants,  the  surviving  executors,  shall  not  be  called  upon  to 
pay  more  than  their  part  in  proportion  to  the  lands  which  they 
hold.  And  third,  the  terre-tenants,  whose  interest  it  is,  to  hold  the 
lands  they  purchased  from  the  sheriff  and  administrator,  discharged 
of  all  lien  or  incumbrance  of  those  legacies,  and  to  turn  those 
legatees  to  the  sheriff  for  their  money  out  of  the  proceeds  of  sale. 

Upon  the  first  error  assigned  he  proceeded  to  say,  that  he  would 
first  endeavour  to  satisfy  the  court  that  the  point  had  not  arisen 
directly,  nor  had  it  been  decided  by  this  court,  in  any  case  which 
had  been  reported  in  our  books;  that  although  an  intimation  had 
been  given  in  the  case  of  Bamit  w.  Washehaugh,  16  Serg.  Sf  Rawle, 
410,  yet,  that  was  but  the  opinion  of  the  judge  who  delivered  the 
opinion  of  the  court,  for  the  point  did  not  arise  in  that  case:  and 
that  the  authority  of  the  case  of  Nichols  v.  Posilethwaite,  2  DaU.  131. 
was  not  entitled  to  consideration,  in  consequence  of  the  imperfect 
and  erroneous  report  of  the  facts.  And  secondly,  that  there  was 
neither  legal  principle,  nor  public  policy,  upon  wliich  such  a  deci- 
sion could  be  predicated:  that  it  would  violate  the  spirit  and  letter 
of  the  act  of  assembly,  which  authorizes  the  sale  of  lands  for  the 
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(John  M^Lanahan  and  Michael  M^Lanahan,  surviving  executors  of  John 
M'Lanahan»  with  nodce  to  Jacob  Icku8»  terre-tenant  v.  John  Wyant, 
admimstrator  of  Martha  M'Lanahan. ) 

Eyment  of  debts,  and  provides,  that  **  the  purchaser  diall  hdd  the 
id  as  fully  and  amply  as  the  debtor  had  and  held  the  same,'^ 
to  sanction,  by  judicial  decision,  the  doctrine  that  the  sheriff  could 
sell  and  convey  a  greater  estate  than  the  debtor  had,  or  could  him- 
self sell  and  convey,  and  was  about  to  cite  authority  on  tins  point, 
when  the  chief  justice  said,  that  thia  point  had  been  discussed  at 
their  last  atting  m  Sunbury,  and  the  court  considered  the  doctrine 
as  settled  against  the  plaintiff  in  error;  and  that,  in  all  cases  of 
judicial  sales,  the  estate  sold,  passes  to  the  purchaser  discharged  of 
liens; 

Second  error.  If  the  legatees  are  obliged  to  come  in  and  claim 
their  l^acies  out  of  the  proceeds  of  the  sale  by  the  sheriff  or  ad- 
Bunistrator,  they  must  claim  the  whole  amount;  they  come  in  as 
judgments,  as  is  said  by  Duncan^  J.  in  the  case  of  Gause  v.  fFiley, 
4  iSb-g.  Sf  RawUy  522.  There  was,  therefore,  error  in  the  opinion 
of  the  court,  that  only  one  ninth  of  the  legacy  was  dischai^ed. 

Third  ernn*.  The  terre-tenants  should  have  been  made  defend- 
ants, by  being  included  in  the  writ,  and  so  summoned  by  the  sheriff. 
This  is  an  action  on  the  case  for  a  legacy,  and  the  terre-tenants 
are  brought  in  after  suit  brought  by  a  notice,  and  judgment  ren- 
dered against  them,  although  there  is  no  claim  made  against  them 
in  the  declaration  of  the  plaintiff 

Fourth  error.  In  a  court  of  law,  a  payment  to  the  heir  oi  Martha 
M^Lanahan^  would  not  be  a  good  one;  but  this  is  an  equitable 
action,  and  the  court  ought  to  have  received  the  evidence  men- 
tioned in  the  bill  of  exceptions  as  an  equitable  payment  Smith 
represented  the  heir  of  Martha  M^Lanahatiy  the  plaintiff^s  intestate, 
and  a  part  of  the  legacy  to  her,  under  the  will  of  her  husband,  was 
paid  to  him;  the  legacy  was  due,  there  were  no  debts  due  by  the 
estate  of  the  intestate,  and  he  was  therefore  entitled  to  it,  in  right 
of  his  vrife,  and  received  it,  and  the  money  could  not  therefore  be 
recovered  back  from  .him,  the  evidence  ought  therefore  to  have 
been  received  to  protect  John  M^Lanahan  from  a  loss  of  the  amount. 
Share  v.  Anderson^  7  Serg.  4"  Rowley  62. 

Washington,  for  the  terre-tenants. 

1st  Martha  M^Lanahan  occupies  a  different  relation  to  the  tes- 
tator from  the  other  legatees,  whose  legacies  are  plainly  charged 
upon  the  land:  the  legacy  to  her  is  not  included  among  those, 
which  by  the  will  are  expressly  charged  upon  the  land.  The  in- 
ference, therefore,  from  this  distinction  made  by  the  testator,  is 
manifest  that  his  intention  was,  the  one  should  be  a  charge  upon 
the  land  devised,  but  that  to  Martha  should  not:  and  the  inten- 
tion of  a  testator  to  charge  his  lands  with  the  payment  of  legacies 
must  be  clear  and  manifest  Lupton  v.  Lupton,  2  Johns.  Chan.  Rep. 
614.  Keeling,  v.  Brown,  5  Ves./r.  359. 
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'  (John  M'Lanahan  and  Michal  M*  Lanahan.  mrviidng  executors  of  John 
M'LanahaHy  with  notice  to  Jacob  Ickusy  terre-tenant*  v,  John  Wyant* 
administrator  of  Martha  M'Lanahan.) 

4th.  Although  lands  are  expressly  charged  with  the  payment  of 
l^acies,  yet  if  there  is  sufficient  personal  estate  to  pay  them,  and 
the  debts,  they  must  be  paid  out  of  that  fund.  CommonweaUh  for 
UBC  of  Beehnan,  v.  Shdby,  13  Serg.  6;  Rawk,  348. 

Chambers^  for  the  defendants  in  error, 

In  consequence  of  the  intimation  from  the  court,  declined  ai^uing 
the  point,  whether  the  sheriff's  sale  discharged  the  lien  of  the 
legacy,  but  contended,  that  the  sale  by  the  administrator  did  not 

An  administrator  derives  his  authority  to  sell  land  of  his  intestate 
from  the  act  of  assembly,  which  also  points  out  all  the  duties, 
which,  in  the  exerdse  of  this  authority,* he  is  bound  to  perform: 
that  act  does  not  require  one  who  is  entitled  to  a  legacy  payable 
out  of  the  estate  of  John  M^Lanaharh  to  claim  that  legacy  out  of 
the  proceeds  of  the  sale  of  the  real  estate  of  Thomas  M^ Lanahan; 
nor  is  the  administrator  authorized  to  pay  such  a  claim,  although 
the  act  does  expressly  authorize  him  to  pay  judgments.  The 
estate  is  the  interest  which  a  tenant  hath  in  lands,  &c.  It  was  the 
estate  of  Thomas  M^Lanahan  which  was  sold  by  hb  administrator, 
and  the  proceeds  of  that  sale  was  not  the  fund  out  of  which  this 
legacy  was  payable;  nor  is  there  any  form  of  action  known  to  the 
law  by  which  the  payment  of  it  could  have  been  enforced  against 
the  administrator  of  Thomas  M Lanahan.  Gause  v.  WUeyy  4  Sergt. 
4*  Rawlsj  522.  The  circumstance  of  there  being  no  mode  by 
which  it  could  be  ascertained  what  proportion  of  the  l^acy  the 
administrator  was  bound  to  pay,  ought  to  be  a  sufficient  answer  to 
theproposition  to  adopt  this  novel  rule. 

Tjiis  is  a  proceeding  in  the  nature  of  a  bill  in  equity,  and  conve- 
nient for  the  purpose  of  attaining  the  object;  no  harm  can  re- 
sult to  terre-tenants  from  this  form  of  action,  and  it  is  the  one 
S>inted  out  in  the  case  of  Brown  v.  Purer ^  4  Serg.  4"  ^vde^  213. 
ut  all  objections  on  this  point  are  removed  by  &e  agreement  of 
the  terre-tenants  to  appear  and  make  defence. 

The  evidence  rejected  by  the  court,  must  have  been  ofiered  either 
in  the  character  of  a  set-off,  or  of  an  equitable  defence. 

It  could  not  have  been  admitted  as  a  set  off  because  there  was 
no  mutuality  of  debt  between  the  parties;  nor  as  an  equitable  de- 
fence, because  it  could  not  be  ascertained  to  what  amount  such 
evidence  would  be  admissable:  if  there  were  no  debts  of  Martha 
MLancihaUy  there  were  costs  of  administration,  which  is  sufficient 
to  shew  the  illegality  of  a  payment  to  an  heir,  instead  of  a  perso- 
nal representative:  John  Smithes  distributive  share  of  Martha 
MLanahan^s  estate  could  not  be  ascertained  in  this  suit,  and  there- 
fore the  inconvenience  and  uncertainty  of  admitting  the  evidence 
at  all,  under  circ omittances  where  there  did  not  exist  an  absolute 
norcs<itv  for  i(. 
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(Jotm  M'lATvahaii  and  Michael  M'Lanahan,  sarviving  execators  of  John 
M^Lianahan,  vith  notice  to  Jacob  Ickus>  terre-tenant  v,  John  Wyant» 
administrator  of  Martha  M'Lanahan.) 

The  saiue  reason  whkh  rejects  the  evidence  of  the  set-off  of  a 
debt,  doe  bj  an  intestate  against  a  claim  by  the  administrator, 
rejects  (his  evidence,  because  at  the  time  the  evidence  is  ofiered, 
there  is  no  means  of  knowing  what  portion  of  such  set-off  is  paya^ 
ble  WdferAerger  v.  Bucher,  10  Sa^ff*  4*  ^^^te^  10. 

Suppose  that  advancements  had  been  made  by  Martha  MLana- 
hanj  in  her  Kfe  time,  to  her  heirs,  is  the  court  to  stop  and  try  to 
what  extent  those  advancements  bad  been  made,  in  order  to  know 
how  far  the  set-off  was  admissable?  If  this  is  the  law,  it  would 
apply  to  a'case  where  the  trustee  of  an  insolvent  debtor  brings 
suit  to  recover  a  debt  due  to  the  insolvent,  the  debtor  might  set-off 
a  claim  due  to  him  by  a  creditor  of  the  insolvent,  who  would  be 
entitled  to  a  distributive  share  of  the  insolvents  property,  when  it 
would  be  divided  by  the  trustee. 

The  legaCT  is  a  charge  upon  the  land.  Hassenclver  v.  Tucker,  2 
Bin.  525.  Wuman  v.  Jicrton,  6  Bin.  395.  Although  the  legacies  to 
his  daughters  are  expressly  charged  upon  the  land  devised,  this 
does  not  efiect  the  legal  implication  that  the  legacy  to  his  wife, 
Martha,  was  also  a  charge.  1  Rop.  on  Leg.  448-452:  it  cannot  be 
presumed  that  it  was  the  intention  of  the  testator  to  make  the 
l^acy  U}  his  wife,  who  was  the  primary  object  of  his  boimty,  less 
securejthan  those  to  his  other  legatees. 

If  both  funds,  real  and  personal  estate,  are  chained  with  the 
pajrment  of  this  legacy,  the  legatee  has  a  right  to  pursue  either  or 
both  until  he  gets  his  money.  The  personal  estate  of  an  intestate 
must  first  be  applied  to  the  payment  of  his  debts;  but  a  creditor  is 
never  restrained  in  his  pursuit  of  either  real  or  personal  estate, 
whichever  he  may  elect,  until  he  collects  his  debt 
fFcuhingion,  in  reply. 

The  cases  in  2  Bin.  525,  and  6  Bin.  305,  cited  for  the  defendant 
in  error,  strengthen  the  position  which  is  taken  for  the  terre- 
tenants,  for  in  either  of  the  cases  the  intention  of  the  testator  to 
charge  his  land  with  the  legacies  is  manifest,  which  is  not  the  case 
withJb^  MLanahan. 

Dunlop,  in  reply  for  plaintifis  in  error. 

If  there  was  error  in  not  making  the  torre-tenants  parties  to  the 
cu:&m  by  including  them  in  the  body  of  the  writ,  their  appear- 
ance and  defence  does  not  cure  the  error. 

It  does  not  appear,  in  this  case,  that  there  were  any  advance- 
ments by  Martha  MLanahan  to  her  heirs,  or  that  there  were  any 
dcAts,  these  difficulties  are  therefore  imaginary. 

The  opinion  of  the  court  was  delivered  by 

Rooms,  J. — We  thmk  it  clear  that  the  legacy  to  the  plaintiff's 
intestate,  is  a  lien  on  the  real  estate  devised  to  the  sons,  it  is  a 
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(John  M'Lanahan  assd  Michael  M^Lanahan,  surviving  executors  of  Jdhft 
M*Lanahan,  with  notice  to  Jacob  Ickus,  terre-tenant,  v.  John  Wyant, 
administrator  of  Martha  M  'Lanahan. ) 

pnncipie  of  English  jurisprudence,  as  well  as  the  unouestioned  law 
of  Pennsylvania,  that  when  the  real  estate  is  blended  by  the  testa^* 
tor  with  the  personal)  the  land  is  charged  with  the  payment  of 
l^acies.  And  the  reason  assigned  is,  that  the  whole  will  may  take 
effect,  and  all  the  legacies  be  paid,  wbkh  is  justly  supposed  to  be 
the  intention  of  the  testator,  when  both  funds  are  put  into  one.  1 
Ves.  Jr.  444,  Kennedy  v.  Cousmaher.  2  Bin.  531,  Hassenclever  v. 
Tucker.  6  Bin.  996,  fVitmany.  Norton.  2  Dalll^hNichoUy.Poeae^ 
thmcntey  2  DaU.  131.  And  this  effect  is  produced  by  implication,  and  is 
not  effected  by  an  express  charge  in  favour  of  other  legatees,  as 
has  been  ruled  in  Webb  v.  Webh,  1  Roper  on  Legacies  4&,  a  case 
equally  strong  with  the  present,  where,  in  answer  to  a  similar  ob* 
jection  the  court  said,  "  The  testator  might  use  express  words  of 
charge  in  one  part  of  his  will,  and  create  a  charge  by  implicatioa 
in  another."  The  testator,  in  the  phraseoloCT  u^,  and  in  chain- 
ing the  lands  devised,  with  the  payment  of  the  legacies  hereafter 
mentioned,  does  not  so  unequivocally  express  a  contrary  intenticm^ 
a^  to  curtail,  or  in  any  way  interfere  with  the  implication  aris- 
ing from  blending  the  real  and  personal  fund  into  one. 

\Vhen  a  legacy  is  chained  on  land,  thesheriflPs  vendee  takes  the 
land  discharged  from  the  lien  of  a  legacy.  And  this  is  the  princi- 
ple of  the  case  of  Bamet  v.  fVashebaughy  16  Serg,  ^  Raaley  410» 
decided  after  great  deliberation,  and  since  repeatedly  recognized. 
And  a  purchaser  of  land,  sold  by  order  of  the  orphcms*  court,  is  in 
the  same  situation  as  a  ^heriff^s  vendee.  The  2l8t  section  of  the 
act  of  the  19th  April,  1704,  enacts,  that  no  lands,  tenements  and 
hereditaments,  sold  by  order  of  the  orphans'  court,  shall  be  liable 
in  the  bands  of  the  purchaser,  for  the  debts  of  the  intestate.  The 
lands  went  into  the  possession  of  the  devisee,  chained  with  die  pay- 
ment of  the  legacies,  and  was  therefore  a  debt  of  the  intestate  as 
tenant  of  the  land. 

Judicial  sales,  as  appears  from  the  whole  current  of  the  recent 
decisions,  divests  all  hens  whether  general  or  specific,  and  the  eX'> 
ceptions  to  the  rule,  are  erounded  on  special  and  peculiar  circum* 
stances.  The  land  sells  better  from  passing  into  the  possession  of 
the  purchaser  unincumbered,  and  it  is  of  no  consequence  to  a  credi- 
tor who  sells  it,  provided  it  be  sold  fairly,  and  the  proceeds  faith* 
fully  applied.  It  is  the  duty  of  the  court  to  see  that  no  loss  results 
from  improper  practices,  or  the  want  of  adequate  security,  in  a 
sale  under  tneir  order,  and  particularly  subject  to  their  controuK 
The  proceeds  of  the  sale  must,  in  the  nrst  instance,  be  applied*to 
the  payment  of  liens,  which  existed  in  the  life  time  of  the  intestate, 
accorcQng  to  their  respective  priority.  By  the  sale,  the  m<Miey  b 
substituted  for  the  land,  to  be  distributed  by  the  administrator 
among  the  creditors,  in  the  order  of  the  respective  claims  against 
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(John  M'LanahAD  and  Michael  M'Lanahan,  turviving  executors  of  John 
M'Lahahan  with  notice  to  Jqpob  Ickus,  terre-tenant  v.  Jdm  Wyant,  ad- 
ministrator of  Martha  M'Lanahan.) 

the  real  fund,  which  by  process  of  law  has  been  converted  into 
personalty  for  that  purpose.  A  uniform  rule  applied  to  all  judicial 
sales,  avoids  confusioui  and  a  distinctiop  such  as  has  been  adopted  by 
the  common  pleas,  is,  we  think,  contrary  to  the  spirit  of  all  the 
cases  which  have  been  recently  decided. 

An  objection  has  been  taken  to  the  form  of  the  suit;  the  actioD 
is  brought  against  the  executor,  with  notice  to  the  terre-tenant, 
who  appears  and  pleads,  without  objection  to  the  manner  he  was 
made  a  party.  After  this,  we  are  unwilling  to  reverse  the  cause  on 
that  ground  alone. 

The  most  approved  form,  as  appears  from  the  precedents,  is  to 
bring  the  suit  against  the  executors  and  the  terre-tenants,  w1k>  are 
generally  most  interested  in  the  cajjse;  for  it  is  on  the  f^ure  of  the 
personal  funds  that  resort  is  had  to  real  estate.  2  Scmn^  7,  {Jefferson 
V.  Morton^  et  cds.)  The  action  may  be  brought  either  against  the 
tenants  of  the  land  generally,  without  naming  them,  or  against 
them  by  name;  but  the  former  is  the  best  form,  and  in  England  is 
constantly  used;  for  if  the  plaintiff  undertake  to  name  them,  he 
must  name  them  all,  and  if  he  does  not^  those  who  are  not  named 
may  plead  in  abatement,  {Chahocm  v«  HoUenbaugh^  16  Serg.  Sf  R. 
432,  (Barresford  v.  Cole,)  2  Saun.  7,  note  4.  When  suit  is  brought 
against  the  terre-tenants  generally,  the  sheriff  returns  specially  the 
tenants  of  the  land,  who  come  in,  and  either  plead  generally  to  the 
action,  or  specially,  that  another  person,  naming  him,  was  and  yet 
is  tenant  of  the  land,  and  that  no  process  has  been  yet  issued 
against  him,  &c«  and  pray  judgment  of  the  court,  if  they  ought 
to  be  compelled  to  answer  to  the  said  writ,  in  form  aforesaid 
returned.  And  the  reason  of  this  plea  seems  to  be,  because  every 
tenant  of  the  land  is  entitled  to  have  contribution,  that  is,  all  the 
lands  bound  in  the  hands  of  the  several  purchasers,  or  owners  there- 
of, must  be  equally  charged;  therefore,  unless  all  the  tenants  be 
warned,  the  others  are  not  obliged  to  answer.  And  if  the  tenant 
does  not  take  advantage  of  the  omission  in  the  first  instance,  by  a 
plea  of  this  sort,  which  he  may  do,  notwithstanding  the  sheriff's 
return,  it  woul^seem  he  loses  the  benefit  of  contribution,  or  of  relief 
bv  audita  querela^  in  case  execution  is  taken  out  against  his  land 
alone.  Cra,  Jos.  506,  Mitchell  v.  Croji.  Mun.  525,  Clark  v.Hardmiller. 
In  Elngland,  he  cannot  plead  it  after  a  plea  in  bar.  Sir  fVm.  Jones,  349, 
{Eyers  v.  Cowley,)  2  Saun.  7,  note  10.  On  the  plea,  that  all  the  terre- 
-tenants  have  not  been  summoned,  for  the  having  speedier  justice, 
the  plaintiff  may  pray  a  writ  to  summon  the  person  alleged  to  be 
terre-tenant,  which  is  granted  to  him  by  the  court;  and  by  this 
means,  when  smnmoned  by  the  sheriff,  he  is  made  a  party  in  the 
mme  manner  as  if  he  had  been  summoned,  or  returned  by  the  she- 
riff as  terre-tenant  of  the  land. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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LAUGHLIN,  Assignee  of  LAUGHLIN,  agamd  ROBERT  PEE- 
BLES, Admrnistrator  of  JOHN  LAUGHLIN. 

IV   ERAOR* 

A  partT  who  has  recovered  a  jadgment  in  the  court  ofComnon  Pleat,  and 

receiTed  the  amount  of  it  from  the  defendant,  will  not  be  permitted  to 

rererse  that  judgment  on  a  writ  of  error. 
Quere. — ^If  a  plaintiff  in  error  withdraws  his  writ,  and  has  an  entry 

made  upon  the  docket,  «*  writ  of  error  withdrawn/'  whether  it  is  sot 

a  retraxit,  and  will  not  bar  another  writ. 

This  was  a  writ  of  error  to  the  cmnmon  pleas  <^  Ounberland 
county.    The  plaintiff  in  error  was  the  plaintiff  below. 

To  October  term,  1825,  a  writ  of  error  issued  at  the  instance 
of  the  plaintiff,  to  remove  thi&  same  tudgment;  the  record  was 
not  returned,  but  on  the  12th  of  October,  1826,  this  entry  was 
made  upon  the  docket  of  the  supreme  court,  ^  writ  of  error  with- 
drawn." Another  writ  of  error  issued  to  October  term,  1829,  upoD 
which  the  reccN-d  was  returned,  and  several  errors  assigned,  wmch 
were  now  before  the  court 

Alexander^  for  the  defendapt  in  enxHr,  moved  to  quash  the  writ 
on  two^XMmds. 

1st  That  the  withdrawal  of  the  writ  of  error,'on  the  12th  Octo* 
ber,  1826,  was  a  retraxit,  and  is  a  complete  bar  to  the  prosecution 
of  another  writ  to  remove  the  same  judgment  Beecher  v*  Sherbf, 
Cro.  Jos.  211. 

2d.  That  an  execution  issued  in  the  court  below,  at  the  instance 
of  the  plaintiff,  upon  his  judgment,  and  that  he  has  rince  received 
the  amount  fh>m  the  defendant:  and  read  a  deposition  made  at  the 
bar,  to  shew  that  the  plaintiff  had  received  the  benefit'of  his  judg- 
,ment,  and  also  exhibited  certain  receipts,  as  further  evidence  of 
the  same  fact 

Williamson,  for  the  plaintiff  in  error. — ^The  wiflkbrawal  of  a  writ 
of  error  by  the  attorney  of  a  party  is  not  a  retraxit,  which  can  only 
be  done  by  the  personal  appearance  of  the  party  in  court  2  Sel- 
lofCs  Prac,  388.  Beecher^s  case^  8  Cok^s^  Rep.  58.  An  attorney 
of  a  party  has  no  such  power.    Jac.  Law  Die  523. 

Carothers,  oa  the  same  side. — A  retraxit  operates  in  the  natnre- 
of  a  release,  and  the  powers  of  an  attorney  are  not  so  eomprehen* 
give  as  to  enable  him  to  release  the  rights  of  his  client 

There  were  several  judgments  against  the  same  defendant  in 
fttvour  of  the  same  plaintiff  and  the  receipts  are  not  particu- 
larly applicable  to  the  judgment  which  is  removed  by  this  writ  of 
error. 

Alexander^  in  reply. — It  does  not  appear  by  whose  direction  the 
entry  of  **  writ  of  error  withdrawn,"  was  made,  whether  by  the 
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party  or  Us  attorney:  and  while  it  remains  upon  the  record  of  a 
court,  c(«ipetent  to  make  the  entiyi  even  if  erroneoos,  it  is  con* 
elusive* 

The  court  being  satisfied  from  the  evidence  exhibited  that  the 
plaintiff  had  received  the  benefit  of  his  judgmenti  on  tiiis  ground 
akme,  quashed  the  writ  of  errw. 


(DANIEL  GALLATIN,  for   the  use  of  DANIEL  GARBER, 
agaimt  LUDWICK  OQRNMAN  and  JOHN  (X)RNMAN. 

Iir  BRROIU 

Where  the  defendant,  under.the  act  of  the  SOth  of  March,  1810,  reguktSng 
arbitrations,  appeals  from  the  awiu^  of  arbitrat(n*s,  and  a  general  ver- 
dict passes  for  turn,  he  is  entitled  to  the  costs  which  follow  a  final  judg^ 
ment:  such  case  is  not  within  the  provisions  of  that  act,  as  to  costs,  and ' 

'  they  are  given  by  the  law  as  it  existed  before  the  passage  of  that  act. 

Where  a  transcript  of  the  judgment  of  a  justice  of  the  peace  is  filed  in  the 
office  of  the  Prothonotary  of  the  court  of  Common  Pleas,  aiid  the  judg- 
ment is  opened,  and  the'defendant  let  into  a  defence  in  that  court,  and  a 
verdict  is  rendered  for  the  defendant,  the  one  hundred  dollar  act,  regu- 
lating the  pavment  of  costs  on  appeal  from  the  judgment  of  a  justice, 

'  does  not  apply. 

Warr  of  error  to  the  court  of  common  pleas  of  Perry  county. 

This  case,  the  facts  of  which  are  fully  stated  by  ju^e  Smithy 
who  deliv^ed  the  opinion  of  the  court,  was  argued  by 

Crdghj  fo^  Ae  plaintiff  in  error,  who  cited  Dearth,  et  aUr. 
LoMffMah  16  Serg.  it  RavoU,  296.  Lcmdis  v.  Sheaffbr,  4  Serg.  Jff 
lUude,  196.  FUcket  alv.  Boucher,  16  Serg.  ^  Ratbk,  B7B.  Pnrdon,  20. 
ondLentzv.  Strokf  6  Serg.  if  Rowley  40.    And  by 

JOexmderj  contra,  who  referred  to  Flicky  etalv.  Boucher,  1 6  Serg. 
ifRaaUyd^S. 

The  opinion  of  the  court  was  delivered  by 

8ifiTH,  h—A  transcript  of  the  judgment  rendered  by  justice 
WkUcy  in  the  above  stated  action  was  med  in  the  court  of  commcm 
pleas  of  Perry  county,  and  on  a  Jire  facias  issued  ttiereon,  a  ]evj 
was  made  on  the  real  estate  of  John  Common,  one  of  the  defend- 
ants. At  the  instance  of  John  Common,  this  Jifa.  was  afterwards 
quashed,  the  judgment  opened,  and  upon  the  issue  on  the  plea  of 
payment,  the  sum  due  was  to  be  ascertained,  the  Ken  of  the  judg- 
ment to  remain  in  the  mean  time,  and  ibe  costs  to  abide  the  final 
event  of  the  suit  The  cause  was  ttien  arbitrated,  and  a  report 
made  ibr  the  plaintiff  fix*  finrty-four  dollars  twenty*three  cents,  with 
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(Daniel  GaMatin,  for  the  use  of  Daniel  Garber»  v.  Ludwlck  Comman  and 
John  Comman.) 

coetf/firom  which  the  defendants  entered  an  appeal.  At  the  trial, 
on  tfad  7th  of  April*  1829,  a  verdict  was  returned  by  the  jury  ibr 
the  defendants,  upon  which  a  motion  was  made  to  enter  a  judg- 
Bient  mthout  cosU,  which  the  coiu-t  overruled,  and  entered  ludg- 
ment  generally  for  the  defendants.  Four  errors  have  been  assigned 
by  the  plaintiff  on  these  proceedings. 

1st  That  the  court  erred  in  refusing  to  enter  judgment  without 
costs,  since  the  appeal 

2d.  That  the  court  erred  in  allowing  the  defendants  the  costs 
paid  by  them,  at  the  time  of  appeal,  and  which  embraced  the  costs 
on  the  ordinal  suit  before  the  justice. 

3d.  That  the  court  erred  in  allowing  the  defendants,  (who  were 
the  appellants,)  the  fees  of  their  subpoenas,  and  serving  them,  their 
witnesses  fees,  and  daily  pay  since  the  appeal,  also  the  jury  fee 
paid  to  the  sheriff  for  the  verdict. 

4th.  That  the  execution  issued  for  costs  against  the  plaintiff, 
when  no  costs  were  due  to  defendants. 

The  errors  may  all  be  considered  together.  It  is  to  be  observed 
in  this  case,  that  neither  par^  appealed  from  the  judgment  of  the 
justice;  but  after  the  transcnpt  of  his  judgment  lud  been  filed  in 
the  oflSlce  of  the  prothonotary  of  the  court  of  commcm  pleas,  the 
judgment  was,  by  consent  of  the  parties,  opened,  and  the  cause, 
after  issue  had  been  joined,  was  put  to  arbitrators,  and  when  they 
had  decided,  the  defendants,  by  an  appeal,  carried  it  back  to  the 
court  of  common  pleas;  it  was  there  tried  in  the  usual/orm,  by  a 
jury,  and  a  verdict  and  judgment  rend^ed  for  the  defen&mts.  It 
is  then  a  case  to  which  the  provisions  of  the  one  hundred  dollar  act, 
as  to  costs  on  an  appeal  from  a  justice's  judgment,  are  not  strictly 
applicable.  If,  however,  the  provisions  of  that  act  can  be  consi- 
dered applicable,  the  defendants  would,  beyond  all  doubt,  be  enti- 
tled to  costs  on  the  verdict  and  judgment,  according  to  the  decisioQ 
of  this  court,  in  Flick  et  al  y.  Boucher,  16  Serg.  ^  Rcnole^  373. 
By  the  tme  hundred  dollar  act,  it  is  declared,  that  on  the  reversal 
or  abatement  of  a  judgment,  the  defendant,  when  he  appeals,  shall' 
recover  costs,  if,  on  the  trial,  he  has  produced  no  other  evidence 
than  he  exhibited  before  the  justice:  here,  no  other  or  new  evi- 
dence was  produced,  and  therefore,  under  this  act,  the  defendants 
would  be  entitled  to  costs.  But  1  take  the  proceedings  to  have  be^i 
strictly  under  the  act  of  the  20th  March,  1810,  regtilating  arbi- 
trations, and  how  the  costs  of  an  appeal  from  the  award  of  arbitra^ 
torsare  to  be  paid.  The  i4th  section  of  that  act,  is  the  one  which 
has  some  beanng  on  the  case  before  us,  it  provides,  thai  if  the  de- 
fendant, (as  here,)  be  the  appellant,  the  condition  of  the  recogniz- 
ance^ shall^  be,  that  if  the  plaintiff  in  the  event  of  the  suit,  shall 
obtain  a  judgment  for  a  sum  equal  to,  or  greater,  or  a  judg- 
ment as*  or  more  favourable,  than  the  report  of  arbitrators,  the 
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jaid  defendani  shall  pay  all  costs  that  may  accrue  in  conequoKe 
«f  the  appeal,  together  with  the  sum  or  value  of  the  thing  awarded 
l^y  the  arbitratoiBy  witiione  dollar  per  day,  for  each  and  every  day 
that  ahaU  be  lestfay  the  plaintiffi  in  attending  to  such  appei^  Tm 
section  does  not  provide  for  costs,  where  the  plaintiff  snaU  not  ob- 
tain such  a  jud^ent  as  is  mentioned  in  this  section.  In  the  case 
befi>re  us,  the  plaintiff  had  no  cause  of  action,  and  did  not  recover 
any  thing;  nor  does  that  section  of  the  act  provide,  that  the  de- 
fendant shall  recover  costs,  in  case  he  is  successful  on  his  appeal: 
such  a  case,  it  would  seem  to  me,  is  not  provided  for  by  the  act  i 
would  then,  in  such  case  say,  that  ihe  law,  as  it  stood  before  the 
one  Inmdred  ddlar  act,  and  the  arbitration  act,  is  to  govern;  and 
therefore,  that  the  costs  in  this  case  should  follow  the  final  judg- 
ment, which  was  for  the  defendants  generally. 

Tl]be  judgment  of  the  court  below  is  therefore  to  be  affirmed. 

Judgment  a&tned. 


BENJAMIN    fi.  MULLIKEN,  ^tgainsi  BARNET  AU6HIN- 
BAUGH  and  JOHN  CLIPPINGER. 

.IV  BRROR. 

A  d^>t  due  to  one,  who  is  an  appticantfor  the  insolvent  lavs  of  Marylandr 
and  for  whom  a  pvovisional  trustee  has  •be^  there  aptpoiated,  is  not  gub- 
ject  to  a  foreign  attachment  in  Pennsylvania,  it  being  in  gremio  legu. 

A  fcnreign  attachment  will  lie  in  Pennsylvania,  at  the  suit  of  a  citizen  of 
another  state. 

Quere— Whether  a  foreign  attachment  abates  by  the  death  of  the  defend* 
ant,  after  intorlocutorjr  and  before  final  judgment. 

This  was  a  writ  of  error  to  -the  common  pleas  of  Cumberland 
county,  to  remove  the  record  of  a  judgnient  entered  upon  the  fol- 
lowing statement  of  facts,  which,  it  was  agreed,  should  be  consi- 
dered in  the  nature  of  a  special  verdict. 

On  the  20th  of  May;  ISlS^Aughinbaugh  and  Clippinger,  resident 
Citizens  of  the  state  of  Pennsylvania,  were  indebted  to  Fahnettock 
and  GauUagher^  for  the  use  oi Henry  Fahnesiock^  in  the  sum  of  four, 
thousand  two  hundred  and  seventy-three  tloUars  and  eighty  cents,, 
which  was  then  payable  to  the  said  Fahneatock  on  the  20th  May, , 
1810.  On  the  4lh  day  of  September^  1818,  ii^  Faknestock,. 
being  then  a  resident  of  the  city  of  Baltimore,  in  the  State  of 
Maryland,  in  pursuance  of  a  law  of  that  state,  made  application  for 
the  benefit  of  the  insolvent  laws,  whereupon  certain  proceedings 
were  had  and  done,  certified  copies  of  wtuch  are  now  exhibited. 
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and  agreed  to  be  omsidered  as  a  part  of  thk  special  verdicti 
(pmf<Miiid»)  of  aHwhkhthejplamt^  bad  notice.  On  tbe  17tti 
^De^aembeTt  1818,  the  said  Amry  Falmestocky  being  still  a  nm- 
resideat  of  the  state  of  Pennsylvania,  and  then  residing  in  Balti- 
more as  albreaaid,  a  writ  of  foreign  attachment  was  issvm  out  of 
the  oeurt  of  common  Pleas  of  Ouaberland  Goimt|r,  at  ttie  suit  of 
the  said  Benjamin  HL  MuUUcenf  also  a  dtiieo  of  the  dty  of  Balti- 
more against  the  said  Hemry  Fakneskxk^  by  virtue  wh^eof  tlM 
sheriff  of  said  coimty  attaclied  tbt  said  debt,  owing  by  tiie  said 
AiglMaugh  and  CSqmnger  to  the  said  Anry  FoAn^fodb,  and  so 
petumecl  the  same  to  ue  court  afi>resaid,on  the  return  day  thereof: 
whereupon,  at  the  third  term,  to  wit,tiie  aodiof  Angnst,  1819,  on 
ipotion  to  tibe  said  court,  ju^ment  was  entered  in  me  ssdd  snitfar 
dbe  plaintiff  Afterwards,  ami  to  the  next  term,  to  wit,  November 
term,  1819,  Na  170,  a  writofinqniry  of  damages  israed,  at  ttesvit 
of  thesaklBrnjamtriH  JMkUiibm,  against  ttie  said  ££sir|fi^a^ 
to.  Ae  sberifl^  who  by  an  inquest  held  on  the  29th  October,  1819, 
finmd  that  the  debt  due  by  the  said  Henry  Fahnestock  to  the  Jsaid 
Bemamin  HL  MuUiken^  and  for  which  the  said  f<»^eign  attachment 
had  issued,  was  one  thousand  seven  hundred  and  six^-dght  ddlars 
and  eight  cents,  all  which  was  duly  returned  by  the  said  sheriff  to 
the  said  court,  upon  the  return  day  of  his  said  writ  of  inquirT  of 
damages.  Whereupon,  on  the  2Sd  day  of  Decenber,  1819,  and  to 
the  next  term,  to  wit,  January  term,  1820,  Na  162,  a  writ  of  $cirt 
facias  was  issued  at  the  suit  of  the  said  Benjamin  EL  JftuiUkenf 
against  the  said  Aughisibaugh  and  Gippmger^  as  garnishees  of 
Anry  Fahnettockj  in  the  aforesaid  fiH*eign  attachment,  which  said 
sdre  facias  suit  is  the  same  upon  the  issue  in  which  this  special 
verdict  is  found. 

On  the  dlst  day  of  July,  1819,  and  to  August  term,  1819,  No. 
297,  a  suit  was  brought  in  the  name  a[  Henry  FcJmestcck  and  Tho^ 
mas  Gaullagher^  late  co-partners  in  trade,  nnder  the  find  of  Faktm' 
stock  Sf  GauUaffher^  for  the  use  of  Henry  Fahneetockf  and  now  for 
the  use  of  ChaHes  W.  KarUums,  provisional  trustee  of  the  said  Benry 
Fahnesiock,  against  Bamet  Aughinbaugh  and  John  Qippinger,  oo- 
partners  in  trade,  under  the  firm  of  AugkisdHutgh  4*  Qipprnger; 
which  suit  was  brought  to  recover  firom  the  said  Aughitwau^  Sf 
Gipprnger^  the  same  debt  of  four  thousand  two  hundred  and 
8eventy4hree  dollars  and  eighty  cents,  which  had  been  attadied  as 
aforesaid  at  the  suit  of  the  said  Benjamin  H.  MdUken.  In  this  mdtf 
ammig  other  tlungs,  the  said  AughsnboMigh  if  dipfisiger  set  up  as 
a  defence  and  gave  in  evidence  the  said  writ  of  foreign  attachment, 
at  the  suit  of  the  said  Benjamin  K  MuUiken^  and  odier  writs  of 
foreign  attachment  at  the  suit  of  other  plaintiffi.  Whereupon,  on 
the  19th  November,  1828,  the  following  agreement  or  stipulation 
was  made  and  entered  upoii  the  record  of  tnesaid  writ,  tb  wit:  '^It 
is  stipulated  by  the  plaintiff  by  their  counsel,  that  in  tiie  event  ^  a 
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leeofvery  in  fluB  caie,  it  sball  becoonderedin&Yoorof  the  ptnom 
legally  aititled  to  haYe  themoiieyf  and  the  saoie  to  remBiii  in  oovt 
mm  it  be  determined  whether  tli^  plaintiff  or  attacUng  creditors 
be  entitled  to  receive  it  Ifr.  Caromen  and  Mr.  Waits  appear  t» 
Adorn  KomgmaAer,  BeigandmK  MMkenf  Joi.  4*.  J-^  fVUUnss  and 
RF.HdllaaeU,  the  attaching  creditors."  ""To  this  stipulation  the 
defendants  gave  no  consent"  And  afterwards,  to  wit,  <m  the  22d 
January,  1829,  the  foUowing  agreement  was  made,  and  entered  en 
the  record. 

^Itifl  agreed  between  Mr.  ilf^lsgner, counsel  for  tiie  plaintifis,and 
Hesars.  Caroihen  and  Watts,  attmneys  for  the  attachment  credi* 
tors,  that  the  verdict  when  given  in  this  case  is  in  no  wise  to 
eflect  the  attaching  creditiurs  mentioDed  in  a  £Hmer  stipulation: 
but  that  their  rights  shall  be  held  as  if  no  such  verdict  had  beoi 
given."  This  agreement  was  made  in  open  court  upon  the  trial  of 
the  cause,  when  a  verdict  was  then  rendered  6>r  the  plaintiff 
Charles  W.  Karthcmsj  fix*  the  original  debt  of  four  thousand  two  hun« 
dred  and  seventy-three  dollars  and  eighty-cents,  without  interest 

It  is  further  agreed  that  Henry  jPoA^stocilr  died  on  the  day 

of  A.  D«  18d5,  and  that  letters  of  administration  were 

Etntedon  his  estate  to  the  said  Charles  W.Karthaus,  in  the  dty  of 
Itinoore,  on  the  27th  day  of  August,  1829. 

Upon  the  fcnr^oing  £eu;ts  the  question  is,  who  is  entitled  to  the 
money  in  the  ha^ds  of  Aughinbaugh  &  CUppmgerf  If  the  court 
should  be  of  opinion  that  the  plaintiff  m  this  issue  is  entitled  to  re^ 
cover,  then  judgment  to  be  entered  for  the  plaintiff  in  this  suit,  and 
for  ibe  plainti£Es  in  the  other  suits,  wUch  by  agreement  abide  the 
event  of  this  case,  and  in  that  event  the  verdict  and  judgment  at 
the  suit  of  Faknesiock  ^  GauUagher,  £9r  the  use  of  Vharles  W.  Kar^ 
thcmsy  Na  297,  August  term,  1819,  to  stand  as  a  security  for  the 
use  of  the  said  Benjamin  U.  MuUiken,  and  the  other  plaintiffi  in 
ibreira  attachments,  to  wit,  A.  K(mtgmaichery  E.  F.  HaUatoellf  and 
Jos.  4*  J'  WUkim^  according  to  the  agreement  made  on  the  17th 
November,  1828,  and  entc^  on  the  record  of  the  said  suit  as  be- 
fore recited. 

But  if  the  court  should  be  of  o{Hnion  that  the  plaintiffi  in  said 
fiureign  attachments  are  not  entitled  to  recover,  then  judgment  to 
be  entered  (or  the  defendants,  and  the  said  suit  for  the  use  of  the 
said  Charles  W.  Kimihaus,  Na  297,  of  August  term,  1819,  to  be  dis- 
charged from  any  incumbrance  created  by  the  said  writs  of  foreign 
attaomient,  or  by  the  before  recited  agreements  of  the  17th  No- 
vember, 1828,  and  22d  July,  1829. 

It  is  further  agreed  that  £^;amm  i?.  ilftJ/tilce»  and /«9^ 
were  citizens  of  the  city  of  Baltimore,  in  the  state  of  Maryland,  and 
that  Adam  Komgrnachar  was  a  citizen  of  Pennsylvania  at  the  time- 
when  said  foreign  attachments  were  issued,  to  wit,  on  the  17th  De* 
ceoober,  1818. 
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In  the  decisioQ  of  the  i^thin  q^ecml  verdict,  the  fiictt  embraced 
therein,  are  to  be  passed  upon  and  decided,  and  to  have  in  every 
reqpect  the  same  operation  in  law  as  if  they  had  been  presented 
duly  for  decision  by  pleadings  or  otherwise* 

All  the  records  and  papers  mentioned  in  the  forejpnng  qpecial 
verdict,  are  hereby  agreed  to  be  considered  part  thereof. 

The  record  of  the  application  of  Henry  Fahnettockf  Car  the  bene- 
fit of  the  insolvent  laws,  in  the  city  of  BaltinMNre^  exhibited  the  fol- 
lowing facts. 

That  in  pursuance  of  ^*  An  act  relating  to  insolv^it  debtors  in  • 
the  city  and  county  of  Baltimorer"  Henry  Faknesiock,  en  the  4lE 
September,  1818,  applied  to  the  Honourable  Walter  Doney^  chief 
judge  of  Baltimore  county,  for  the  benefit  of  the  insolvent  laws,  and 
the  said  judge  referred  his  said  petition,  schedule  and  other 
papers  to  the  **  Commissioners  of  Insolvent  Debtors,"  and  fixed  the 
first  Saturday  of  March  term,  1819|  for  the  final  hearing  of  said 
insolvent  before  the  county  court  The  said  commissioners  ap- 
pointed Charles  W.  Karthaus  provisional  trusteer  to  take  charge  of 
the  effects  of  the  said  Hsnry  Fahnestock,  in  pursuance  of  the  said 
act,  who  entered  into  a  bond  in  the  penalty  of  one  hundred 
thousand  dcdlars,  conditioned  for  the  faithful  perfimnance  of  the 
duties. 

It  did  not  appear  that  any  further  proceeding  was  had  in  pur- 
suance of  said  application,  or  that  Henry  Fahnestock  ever  aiien^^mb  ' 
appeared  to  prosecute  his  said  application. 

The  court  below,  {Reed^  president,)  after  dcdivering  the  foHowing^ 
opinion,  directed  judgment  to  be  entered  for  the  defendants. 

The  attachment  issued  in  case,  and  the  judgment  at  the  third 
term  was  interlocutory;  a  writ  of  inquiry  to  assess  the  damages 
issued,  and  was  executed  and  returned— but  no  final  judgment^  wao 
ever  entered  thereon.  But  a  scire  facias  issued  without  such  judg^ 
ment  The  omission  to  have  finaJ  judgment,  was  not  a  clerical 
default,  but  the  neglect  of  the  party;  for  such  judgment  could  only 
be  entered  on  motion,  and  such  motion  could  alone  proceed  irexa 
the  plaintiff  By  his  default,  no  final  judgment  was  entered  when^ 
the  defendant  died;  whereupon  the  attachment  abated.  No  writ  of 
scire  facias  can  therefore  be  sustained,  nor  could  it  regularly  issue. 
Upon  this  statement  of  facts,  and  by  the  stipulation  in  the  special 
verdict,  every  objection  may  be  taken  advantage  of,  without  regard, 
to  the  pleadings  or  issue. 

Our  opinion  being  decisive  on  this  point,  it  may  not  be  necessary 
to  consider  the  other  aspects  of  the  cause:  there  are  other  points 
equally  fatal  to  the  plaintiff's  right  to  recover. 

The  transfer  of  the  note  to  the  provisional  trustee,  under  the  in- 
solvent laws  of  Maryland,  was  a  pledge  of  the  property  for  the 
use  of  the  creditors  of  Fahnestock j  generally,  although  the  right  of 
property  or  title  remained  in  him,  and  though  the  proceedingar 
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were  nevar  conswiunated  by  the  appotntmeiit  of  a  pertBaiient, 
trustee: — yet  these  proceedings  were  in  force  when  tne  attach- 
ments isBV^  in  December,  1618.  If  at  that  moment  there  wa&a 
i^al  impediment  to  the  issuing  of  an  attachment,  its  subsequent 
removal  would  not  make  good  a  writ  which  had  improvidently 
iasued. 

Though  KwrthauB  may  have  had  no  right  to  sue  for  the  moneyr 
he  had  the  possession  of  the  note;  and  as  the  l^;al  right  of  jPoAne- 
Jtodtr,  himself,  to  dispose  of  it  in  any  way,  was  suspended  or  taken 
away  by  law — so  the  law  could  not  interpose  to  divest  the  inte« 
r^  which  the  general  creditors  had  acquired  in  the  pledge;  until 
the  proceeding,  therefore,  was  discontinued,  the  proper^  wa» 
locked  up  in  tl^  hands  of  the  provirional  trustee. 
W<at8  and  Carothers  for  plaintiff  in  error* 
In  the  court  below,  three  objections  were  made  to  the  recovery 
of  the  plaintiff  1st  That  a  foreign  attachment  ciqmot  be  sus- 
tained by  one  who  is  not  a.citizen  of  Pennsylvania.  2d.  That  the 
attachment  abated  by  the  death  of  Fahnestock,  8d.  That  the 
proceedings  under  the  inscdvent  laws  of  Maryland,  divested  Fahne- 
Hock  ofhis  interest  in  the  note,  so  as  to  make  it  not  the  subject  of 
a  foreign  attachment 

On  me  first  point  Although  the  preamble  to  the  attachment 
laws  recites  an  evil  to  the  citizens  of  our  own  state,  which  it  was 
designed  to  remedy;  yet  such  a  construction  has  been  given  to 
those  laws  as  that  every  man,  who  sues  for  his  claim  in  our  courts,^ 
is. considered  quo  ad  hoc  a  citizen  of  Pennsylvania;  and  such  a 
practice  has  been  accordingly  pursued,  as  it  would  be  now  unsafe 
to  overturn.  Mibie  v.  MorUmy  6  Bin  353. 

Second.  The  circumstance  of  there  having  been  no  final  judg- 
mait  Altered  upon  the  return  of  the  writ  of  enquiry  of  damages, 
was  but  a  clerical  omission,  and  one  which  ought  not  to  preju£ce 
die  rights  of  the  plaintiffi;  the  writ  of  sore  facias  against  the  % 
garnishees  treats  it  as  a  judement,  and  it  is  not  t:ompetent  for 
anotheik  creditor  of  Henry  Fafmesiock  to  avail  himself  of  this  omis- 
skm,  which  is,  at  all  events,  but  matter  of  form.  But  after  inter- 
focutory  judgment,  the  death  of  the  defendant  does  not  abate  the 
writ  of  fo«^ign  attachment  In  the  case  of  FUck  v.  Ross^  4  Serg  4* 
Raale^  557,  the  supi'eme  court  have  decided,  that  the  death  ofthe 
defendant,  after  final  judgment,  does  not  abate  the  writ,  and  that 
the  personal  representatives  may  be  substituted,  and  may  put  in 
bail  to  dissolve  the  attachment;  and  the  same  reasoning  which  in- 
fluenced the  court  in  that  case  is  perfectly  applicable  to  this.  That 
the  declared  object  of  the  act  was  to  prevent  non-residents  from 
withdrawing  their  effects  from  the  state,  leaving  their  debts  un- 
paid; and  this  object  would  be  defeated,  if,  after  the  plaintiff  has 
run  the  tedious  course  of  the  law,  and  when  he  is  alK>ut  to  reap 
the  benefits  of  his  pursuit,  the  death  of  the  defendant  dissolve  all ; 
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and  1b8  respresentathres  wotiU  be  at  lit>eriy  to  withdraw  firom  the 
state,  file  effects  which  had  be^  condemned  to  pay  the  judgment 
against  him. 

Hiird.  The  foreign  attachment  issued  here,  bound  the  money  in 
Ae  hands  of  Aughinhaugh  and  ClipjAnger  which  they  owed  to 
Ihhnestock.  By  the  law  of  Maryland,  when  an  application  is 
made  by  an  insolvent  debtor,  and  his  papers  are  referred  to  the 
<*  Conunissioners,"  a  provisional  trustee  is  appointed  to  take  charge 
of  the  effects  of  the  applicant  while  the  proceeding  k  pending,  and 
it  is  determined  by  the  judicial  decisions  of  that  state,  2  Harrit  tf 
OiU.  Rep.  24f  that  such  trustee  m  but  a  recipient,  a  care-taker  <h 
the  property  diuring  the  pendancy  of  the  application,  and  until  a 
permanent  trustee  b  appointed:  he  cannot  sustain  an  action  to 
reduce  the  property  of  the  applicant  into  his  possesson.  Karihaus 
was,  flierefore,  but  a  care-taker  of  the  evidence  of  the  debt  which 
AughisAaugh  and  CUppinger  oWed  to  Fahnestock^  and  had  no  rkht 
Under  any  circumstances,  to  claim  the  money  due  upon  it.  But 
diasmuch  as  it  appears  that  Henry  FafmeHock  never  took  the  bene- 
fit of  the  inscrfvent  laws ;  but  that  what  he  did  do,  was  merely  to 
elude  the  grasp  of  his  creditors,  and  never  can  result  in  any  ad* 
vantage  to  his  creditors,  it  is  difficult  to  discover  why  it  dtould 
operate  to  render  ineffectual  a  proceeding  by  one  of  his  creditors, 
m  our  own  state,  by  which  his  debt  would  be  secured. 

Meizgetj  vrith  wiiom  was  Mlier  and  PtmrosCf  for  defendhAt  id 
error. 

Process  by  attachment  is  not  of  common  law  (Higin,  but  is  secured 
to  the  people  by  pootive  legislative  enactments.    Before  the  pas- 

Sre  of  the  act  011705,  entitied  ^  an  act  about  attachments,''  the 
ects  of  absenting  debtors,  were  not  liable  to  their  debts.  The 
act  referred  to,  was  passed  to  remedy  this  evil.  The  preamble 
recites  tiiat  "  whereas  the  laws  of  this  government  have  hitherto 
been  deficient  in  respect  of  attachments,  so  that  the  effects  of  per- 
sons absenting;  are  not  equally  liable,  with  those  of  persons  dweUb^ 
apon  die  spot,  to  make  restitution  for  debts  ccmtracted  or  owing 
witlito  this  province,  to  the  great  injury  of  the  inhabkimts  thereof,*^ 
&c.  Hence  the  inference  is  inevitable  that  the  law  was  intended 
for  the  benefit  of  the  people  of  this  state  exclusively.  Tt  was  so 
Considered  by  Washington,  justice,  in  the  case  oi  Fisher  v.  Comeguoj. 
reported  at  large  in  Sergeant  on  Attachments^  page  44.  In  liiat  case 
the  learned  judge  refers  to  the  preamble,  to  ascertain  whether  a 
fereign  attachment  would  lie  in  any  case  other  than  debt  •*  The 
mischief,  as  the  preamble  infmrns  us,  says  he,  was  that  the  effects  of 
absent  persons,  were  not  equally  liable  widi  those  of  persons  dwell- 
ing on  the  spot,  &c.  to  the  injury  of  the  inhdbitants  of  Pennsylva- 
nia." "Surely,"  says  the  judge,  " an  inhabitant  of  Pennsyhrania  is 
not  less  injured  by  the  want  of  a  remedy,"  &c.  It  is  no  answer  ti> 
the  proposition,  that  a  foreign  attachment  was  sustained  in  Une 
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case  of  Jfilae  v.  Morton^  6  Bin  853,  althovgh  the  plaintiff  kk  ih^ 
attachment  was  a  citizen  of  New  York.  There  the  objection  wa« 
not  taken.  It  made  no  part  of  the  aipiment  of  the  case.  Thecourt 
was  not  required  to  ^ve  an  opinion  on  it  Nor  are  we  permitted 
to  indalge  in  speculations  on  the  subject  It  is  a  statutory  remedy, 
and  should  be  construed  strictly.  According  to  the  custom  of  Lour 
don,  the  person,  claiming  its  benefit,  must  reside  within  the  dty^ 
Forcing  attachment  is  an  attachment  of  the  goods  of  ^  £[»reigper, 
(bond  witlun  a  liberty  or  city,  to  satisfy  some  creditor,  within  such 
dtyor  Uberbr. 

The  attacnment  abated,  by  the  death  of  JPahnestock^  who  died 
^Aer  interkxnitory  but  before  Jimd  judgment  In  the  case  of  Lud- 
Ian  V.  Bighamj  4  DalL  IL  47,  it  was  stated  in  argument,  that  the 
defendanrs  death,  after  interlocutory  judgment,  destroyed  the  at- 
tachment It  was  considered  the  settled  law«  Mr.  DaUaSf  the  able 
reporter  of  the  case,  adopts  the  argument  as  the  law,  and  goes  so 
iar  as  to  ask  in  a  note,  whether  the  death  of  the  defendant,  after 
final  judgment,  does  not  abate  the  writ  The  case  of  Fitch  v.  Aom, 
4  S^g.  SfRaaU,  56?  does  not  militate  against  Uiis  principle.  If  ti^ 
opinion,  delivered  by  the  court,  in  that  case  be  carefully  examined, 
it  will  be  found  to  sustain  tbeproposition.  In  that  case  the  death 
was  after  final  judgment  The  court  treated  it  as  a  final  Judg- 
ment, and  thnnig^out  the  judge's  opinion,  he  refers  to  that  cir- 
cumstance, it  bemg  a  final  judgment,  as  justifying  bis  opinion, 
that  the  attachment  did  not  abate  or  dissolve,  by  the  death  of  the 
de£^idant 

This  is  placing  the  law  on  its  proper  basis.  By  the  final  judg- 
ment a  lien  is  created  on  the  defendant's  property.  A  simple  con- 
tract debt  is  changed  into  a  debt  by  judgment  of  law  in  his  life 
time.  Thus  the  law  of  distribution  of  an  intestate's  estate  is  not  in^- 
paired.  The  plaintiif  in  the  attachment  does  not  obtain  an  undue 
preference.  He  is  placed  in  the  same  situation  with  a  vigilant 
simple  contract  creditor^  who  brings  his  action  of  debt,  and  obtains 
judgment  against  Ibis  debtor  in  his  life  time.  Far  different  would 
it  1^  if  the  death  of  the  party  did  not  abate  the  attachment,  under 
aay  drcumstancea;  if  deeUh  did  not  abate  it  after  interlocutory, 
but  befi)re  final  judgment  The  writ  can  only  issue  against  an 
absent  debtor.  He  has  no  knowledge  of  \b&  proceedings.  He  is 
not  represented  in  court  or  out  of  court  It  is  an  ea;  part&  pro- 
cee&ig  altogether  and  the  claim  may  be  entirely  groundless.  T et 
imder  these  circumstances  a  judgment  is  obtained^for  the  debt? 
No,  but  to  liable  the  plaintiff  to  issue  his  tdre  fadoi  against  the 
garnishee.  By  the  ju^ment  no  debt  is  ascertained  and  ued.  It  is 
merely  interk)cutory,  Ser^.  on  Attachments f  20.  2  4rch.  Prac  35, 
79.  And  yet,  if  the  position  contended  for  on  the  other  side  be 
corrmt,  the  plaintiff  in  the  attachment,  living  such  a  judgment 
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would  Bweep  away  all  the  assets,  to  the  great  injury  of  the  rest  of 
the  defendant's  creditors. 

It  appears  by  the  proceedings  had,  under  the  insolvent  laws  of 
Maryland,  that  the  note  in  question  was  returned  by  FahneHocki 
in  the  list  of  his  property,  on  the  4th  September,  1818.  On  the 
same  day,  a  provisional!  trustee  was  appdnted  by  the  conums- 
Bioners  of  insolvent  debtors,  to  take  possession,  for  the  benefit  of  his 
creditors,  of  all  his  property,  estate  and  eflects,  books,  papers^ 
accounts,  bonds,  notes  and  evidences  of  debt  The  attachment  did 
not  issue  until  the  17th  day  o[  December,  1818.  Here  th^i  was 
such  an  assignment  or  transfer  of  the  insolvent's  effects,  before  the 
issuing  o[  Hie  attachment,  as  to  divest  him  of  his  interest  in  the  note, 
80  as  not  to  make  it  the  subject  of  a  foreign  attachment  After  the 
transfer,  the  payee  in  the  note  could  not  brine  suit  upon  it,  and  ap- 
propriate it  to  his  own  use.  He  had  pledged  it  for  the  benefit  of 
his  creditors  generally.  They  had  a  direct  interest  in  the  legal  and  * 
proper  disposition  of  the  money  due  upon  it  They  had  a  vested 
Tisht,  which  could  not  be  defeated  by  Fahnegtock,  his  trustee,  who 
held  in  trust  for  himself  and  other  creditors,  or  by  any  other  per- 
son. And  yet,  if  the  position  taken  by  the  odier  side  be  correct, 
we  shall  be  presented  with  this  strange  anomaly  in  the  adminis- 
tration of  justice,  that  through  the  instrumentality  of  a  court  of 
law,  money  is  recovered  on  a  note  of  hand,  in  the  custody  of  the 
law,  which  the  owner  himself  could  not  recover.  That  a  plain- 
tiff in  a  foreign  attachment,  on  ex  parte  proceedings,  not  much 
favoured,  and  often  leading  to  great  injustice,  could  coerce  the 
payment  of  money  which  had  been  previously  appropriated  to 
other  specific  purposes.    The  law,  however,  is  well  settled  that  the 

Slaintiff  in  an  attachment,  stands  upon  no  better  footing  than  his 
ebtor.  3  Bin.  R.  394,  U.  States  v.  Vaughan.  It  is  equally  well  set- 
tled, that  after  the  transfer  of  a  chose  in  action,  or  any  thing  eke, 
it  ceases  to  be  die  object  of  a  foreign  attachment  4  DaU.  279. 
3  Bin.  394.  Serg.  on  Attach.  80.  171.  181.  176.  177. 

The  opinion  of  the  court  was  delivered  by 

^  Gibson,  C.  J- — It  is  a  principle  both  of  British  and  American  ju- 
risprudence, that  personal  property  has  no  locality  in  respect  of  the 
succsssioir,  which  is  always  according  to  the  law  of  the  domicil ;  and 
the  rule  is  extended  by  the  English  courts  even  to  cRBDrroas.  But 
in  America,  the  rights  of  creditors  not  owing  aUegiance  to  the  cotm- 
try  of  the  dondcil,  are  generally,  if  not  universafiy  determined  by 
the  lex  loci  m  sita.  In  the  application  of  the  general  principle 
to  cases  of  foreign  bankruptcy,  the  British  judges,  while  adnutting 
the  validily  of  an  involuntaiy  assignment,  even  as  regards  their 
own  subjects,  have  inconsistently  denied  to  the  bankrupt  his  share 
of  tiie  benefit  under  the  commission,  by  subjecting  him  to  the 
debts  of  Britidi  creditors,  from  which  the  certificate  purported  to 

Digitized  by  Vj\^V7V  l\L 


OcL  T.  1829.]  (MP  PENNSYLVANIA.  i25 

(Roijamhi  H.  Mulliketi  v.  Barnet  AugUinbaiigh  and  John  Clii>piii(er. ) 

be  a  discharge.  {Smith  v.  Buchanan^  1  East.  6^  It  surely  would 
be  more  just  \o  ttie  bankrupt,  as  well  as  benencial  to  the  British 
creditor,  to  sustain  an  attachment  of  effects  within  the  realm.  The 
Aniencan  courts  act  more  consistently,  if  not  more  Uberally,  in 
ffiviog  effect  to  the  commission  as  far  as  they  can,  without  inter- 
fering with  the  claims  of  those  who  were  not  originally  bound  by 
it,  on  the  score  of  allegiance;  and  this  is,  perhaps,  all  that  foreign 
nations  have  a  right  to  require,  as  comity  is  overstrained  when  it 
is  bestowed  at  the  expense  of  justice.  In  Mine  v.  Morton^  (6  fitn. 
361,)  chief  justice  Tughman  has  glanced  at  a  distinction  between 
things  that  are  tangible,  and  therefore  susceptible  of  actual 
iocahty,  and  things  invisible,  (consisting  of  debts,)  of  which  he 
seems  to  suppose  locality  cannot  be  predicated;  the  accuracy  of 
which,  I  may,  with  great  respect  for  the  opinions  of  that  learned 
and  exceUent  judge,  be  penmtted  to  question.  The  English  courts 
sustain  the  title  of  assignees  under  a  foreign  commission,  on  prin- 
ciples of  courtesy,  not  right;  while  the  prdference  which  we  give 
to  the  title  of  creditors,  is  founded,  as  we  conceive,  in  duty  to  pre- 
vent foreign  interefence  with  the  rights  of  our  citizens  or  otners 
not  owing  allegiance  to  the  foreign  government,  over  property 
which  accident,  consistently  with  justice  and  the  laws,  has  subject- 
ed to  their  power.  It  can,  therefore,  make  Uttle  difference  in 
principle,  whether  ttie  existence  of  the  property  be  actual  or 
potential,  provided  recourse  may  be  had  to  it  under  the  process  of 
our  courts;  or  whether  it  be  corporeal  or  incorporeal,  provided  it 
be  a  subject  of  judicial  cognisance,  as  in  either  case  it  seems  to 
roe,  a  creditor  would  be  bound  by  no  transfer  but  that  of  the 
debtor  himself.  But  the  case  at  bar  is  free  of  difficulty  on  this  or 
any  other  head,  the  attaching  creditor  being  personally  bound  by 
the  laws  of  Maryland,  and  consequently  disc^Ied  from  gaining  an 
advantage  inoHisistent  with  those  laws  by  any  proceeding  here. 
Whether,  in  the  case  of  a  creditor  not  thus  bound,  we  shoiUd  feel 
at  a  duty  to  exercise  a  greater  degree  of  courtesy  towards  a  sister 
state,  than  towards  a  country  with  which  we  are  connected  by  no 
poUtical  tie,  is  a  question  about  which  we  intimate  no  opinion. 

Whether  the  property  was  bound  by  the  proceedings  in  Mary- 
land when  the  attachment  was  laid,  is  a  distinct  and  material  fact 
which  ought  to  have  been  expressly  stated,  because  not  (mly  the 
existence  of  a  foreign  law,  but  the  construction  which  is  part  of  it, 
is  determinable,  not  by  the  court,  but  a  ^ury.^There  is,  however, 
m  the  statement  of  the  case,  something  like  an  agreement  that  the 
court  shall  pass  on  matter  of  fact,  which  may  have  been  inserted 
to  remedy  this  venr  defect.  The  plaintiff  relies  on  the  opinion  of 
the  court  ^rf*  appeals,  deUvered  by  chief  justice  Buchcm^iu  Brown  v. 
Brke,  (2  Hcoris  Sf  Gttf,  24.)  in  which  it  was  ruled  that  the  provi- 
sional trustee  is  a  mere  recipient  of  the  property  without  power 
to  aaogn  it,  or  exercise  any  act  of  ownership  in  respect  of  it,  but 
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that  of  a  batllee.  And  from  this  it  is  evident  that  he  has  bat  a 
qualified  property.  But  of  what  value  to  the  argument  is  it,  that 
the  ownership  ot  the  inscJvent  debtor  was  not  divested,  if  the  pror 
perty  were  in  gramo  legis?  And  that  it  was,  it  is  impossible  from 
the  nature  of  the  case  to  doubt*  The  proceeding  in  cases  of  in- 
solvency is  a  process  of  distribution  among  creditors;  to  accom- 
plish which  it  IS  absolutely  necessary  that  Uie  law  take  possession 
of  the  fund.  To  this  end,  it  is  provided  in  the  ^'Act  relating  to 
insolvent  debtors  in  the  city  and  county  of  Baltimore'*  passed  bj 
the  legislature  of  Maryland,  in  1816,  that  the  provisional  trustee 
**  Aa\l  take  possession  for  the  benefit  of  the  creditors  of  such  insol- 
vent debtor,  of  all  property,  estate  and  effects,  hookSf  papers,  ac- 
counts, bcNids,  notes  and  evidences  of  debt"  Surely  agamst  such 
possession  the  courts  of  Maryland  would  not  permit  a  creditor  to 
gain  a  preference  by  execution  or  otherwise;  and  if  such  prefe- 
rence could  not  be  gained  there,  a  creditor  bound  by  the  laws  of 
that  state,  could  use  the  process  of  the  courts  with  no  better  suc- 
cess here. 

The  prq>erty  was  therefore  not  subject  to  attachment  by  an 
inhabitant  of  M!aryland;  not  howevar  because  a  foreign  attachment 
may  not  issue  at  me  suit  of  a  non-resident,  (for  that  has  never  be- 
fore been  doubted,)  but  because  it  was  previously  attached  by  &e 
laws  df  Maryland,  by  which  the  plaintiff  is  bound,  llis  decision 
of  the  preceding  points,  relieves  us  firom  deciding  wheUier  the  at- 
tachment abated  by  the  death  of  the  defendant  between  interlocu- 
tory judgment,  and  the  execution  of  a  writ  of  enquiry  of  damages; 
a  nice  and  critical  question,  which  we  would  not  determine  with- 
out more  consideration  than  we  hav«  had  time  to  bestow  on  it 

Judgment  affirmed. 


JOHN  DAILY,  by  his  Attorney  m  fact,  JOSEPH  TREGO, 
against  JOHN  HERKES  and  ISAAC  SHELLEBARGER, 
Executors  of  ELIZABETH  SNYDER,  deceased. 

in   ERROR. 

Parol  evklence  of  the  declarations  of  a  testator  at  the  time  the  will  was 
written,  may  be  receired  in  evidence,  to  moport  a  presomption  tkat  the 
legacy  was  redeemed  by  the  testator  in  his  life  Uine, 

Writ  of  error  to  the  common  pleas  of  Cumberland  county. 

This  was  an  action  of  debt  brought  by  the  plaintiff  against  the 
defendants,  to  recover  a  legacy  under  the  will  o{  Elizabeth  Smfder^ 
deceased,  which  was  bequeathed  in  the  following  words,  "  I  give 
and  bequeath  to  John  Baily,  the  boy  that  was  living  with  me,  aad 
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(John  BAlly,  b^  his  attorney  in  Act,  loiepli  Trego,  t.  John  Herkes*  and 
Unnc  Shelkbtti:g^,  execiitorsoC£liaua>eth  Siyder,  d^ 

fti^  deceased  fansband  in  his  life  time,  one  hundred  ddlars.^  Tbcf 
will  "Was  dated  Slst  October,  1824,  and  proved  immediatelj  after 
the  death  of  the  testatrix,  on  the  2dd  February,  1820,  and  read  ttf 
thcroiy. 

The  defendants  then  ofiered  to  prove,  by  the  person  vrho  wrote 
Ae  will,  that  while  writing  it,  the  testatrix  said,  she  wanted  to  pay 
Johm  Bcnh/j  one  hundred  (tollars,  according  to  the  request  of  her  bite 
husband,  and  asked  the  witness  if  it  were  inserted  as  a  legacy  in 
the  will,  if  die  could  still  pay  it  in  her  life  time;  and  he  advised  her 
to  take  a  receipt  for  it,  or  pay  it  in  the  presence  of  a  witness,  and 
that  before  the  death  of  said  JBtizobefA,  she  did  in  fact  pay  the  one 
hundred  dollars  to  John  BaUy. 

Which  evidence  was  objected  to  by  the  plaintifis  counsel,  on  the 
ground,  that  the  bequest  in  the  will  is  general,  and  cannot  be  qua- 
lified by  parol  evid^e,  so  as  to  shew  any  particular  intention  of 
the  testatrix. 

The  objection  was  overruled,  and  exception  taken  by  the 
plaintiff 

The  (cShmag  is  die  substance  of  the  testimony  then  given*. — 
That  DaoidSH/pkr,  the  late  husband  of  EUzabeth  Snuder,  the  testa-* 
trix,iDade  a  wiU  on  the  18th  July,  1818,  by  which  he  bequeathed 
Bearly  his  whole  estate  to  his  wife,  and  that  before  his  death,  which 
happened  the  16th  February,  1819,  he  said  to  his  wife,  that  he  had 
intended.to  bequeath  ioJohn  Baih/y  one  hundred  ddlars,  iHit  at  the 
tnoeof  writing  his  wiU  he  had  forgotten  it,  and  then  enjoined  it 
upon  her  to  give  John  BaUy  one  hundred  dollars,  out  of  ms  estate. 
That  in  October,  1824,  she  communicated  this  injunction  of  her 
fansband  to  the  person  who  was  at  that  time  writing  her  will,  and 
her  intention  to  obey  it;  and  after  the  will  was  written,  she  toM 
the  witness  that  if  Baily  should  stand  in  need  of  Uie  monev,  be- 
fore her  death,  she  would  pay  it  to  him.  The  will  remained  m  the 
possessioB  of  the  testatrix,  and  about  a  year  after  it  was  written, 
she  sent  for  Jckn  BaUy^  and  said  to  him,  ^^  that  her  husband  had  cn- 
j<Hned  her  to  give  him  one  hundred  dollars,  out  of  the  estate,  and 
f^  had  wsuted  a  good  while  for  a  favourable  opportunity,  that  it 
might  eo  to  a  good  use."  She  then  went  to  the  same  desk  in  which 
her  win  was,  and  got  a  hundred  dollars  in  notes,  and  gave  them  to 
Baiht,  Her  will  remained  in  her  possesion,  unaltered,  until  her 
death,  which  happened  two  or  three  months  afterwards. 

The  court  {Reed,  president,)  delivered  the  folfowing  charge. 
To  the  Jury. — ^There  are  two  points  involved  in  this  case,  one  of 
law  and  the  other  of  iact  It  is  contended  that,  Elizabeth  Snyder^ 
having  bequeathed  one  hundred  d<rflars  to  John  Baily^  in  her  last 
will  and  testament;  and  that  will  having  been  duly  proved  after 
her  death,  that  ^  the  words  of  that  will  cannot  be  supplied,  con- 
tnuficted,  or  expiamed  by  parol  evidence— and  that  therefore  the 
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testimony  of  JoAn  SeoTf  ought  to  have  no  influence  upon  the  minds 
of  the  jtiry  in  making  up  their  verdict."*  The  legal  positition  thu» 
taken  by  plamtiff^s  counsel  is  correct  enoi^h,  but  the  amse-^ 
quence  does  not  follow  which  the  plaintiff  contends  for.  The  will 
of  Elizabeth  Snyder  is  plain  and  unambiguous,  and  clearly  imports 
an  intention  to  give  the  legacy  of  one  hundred  dollars  to  John  Baily. 
This  is  not  and  cannot  be  controverted  by  parol  proof.  But  being 
admitted,  it  is  competent  for  the  defendant  still  to  shew  that  the 
legacy  so  intended,  was  in  fact  paid  in  the  life  time  of  the  testatrix. 
It  would  be  a  fraud  if  the  law  established  any  other  rule.  Taking 
a  case  where  but  one  bounty  is  intended  of  one  hundred  dollars,  and 
provision  is  made  by  will  for  conferring  that  bounty,  if  paid  in 
the  life  time  of  the  testator,  it  would  be  against  his  will  tor  the 
legatee  to  claim  a  second  bounty  of  one  hundred  dollars,  after- 
wards, under  the  will.  The  law  is  then  open  for  the  jury  to 
inquire,  whether  the  one  hundred  dollars  named  fin  the  vnll,  and 
the  one  hundred  dollars  paid  by  Elizabeth  Snyder,  in  her  life  time, 
constitute  the  same  sum.  If  but  one  bounty  was  intended,  and  thatt 
was  distinctly  paid  by  Mrs.  Snyder,  in  her  life  time,  in  full  and 
complete  satuaction  of  the  whole,  then  the  plaintiff  cannot  recover. 
But  if  the  two  sums  were  different— one  intended  as  the  bounty  of 
her  husband,  and  the  other  as  her  own  bounty,  then  the  plaintiff 
ought  to  recover.  Thb  is  a  question  of  fact  for  the  jury — ^you  ought 
to  be  well  satisfied  that  the  payment  of  the  one  hundred  dollars  in 
her  life  time,  was  not  in  lieu  ot  the  same  one  hundred  dollars  men- 
tioned in  her  will,  before  you  find  for  the  plaintiff. 

In  this  court,  the  admission  of  the  evidence  mentioned  in  the  first 
bill  of  exceptions,  and  the  charge  of  the  court,  were  assigned  as 
errors. 

Waits,  for  plaintiff  in  error. 

The  rule  of  law  is  unquestioned,  that  a  will  is  not  to  be  ex- 
pounded by  any  thing  but  itself;  and  this  rule  as  applicable  to 
this  will,  is  clearly  expressed  in  the  case  of  Imies  v.  Johnston,  4  Ves, 
573,  where  it  is  said:  ''It  turns  out  that  there  was  amcvig  the 
assets  one  bond  for  the  exact  amount  of  the  legacy;  but  there 
were  many  other  bonds  belonging  to  the  testator,  and  it  was  in- 
sisted, and  very  properly,  that  the  court  is.  to  determine,  upon  the 
Ceice  of  the  wUI,  wnether  the  legacy  be  specific  or  pecuniary,  and 
not  to  travel  into  the  account  of  the  effects,  to  see  whether  that 
shall  be  turned  into  a  specific  legacy,  which  upon  the  face  of  the 
will  is  to  be  taken  as  pecuniary."  The  same  doctrine  is  laid  down 
in  Andrewsy.  Emmot, 2  Bro.  C.  C.  297,  by  Lord  Eldon,  in  JS/annocb 
V.  Norton,  7  Ves.  400,  in  1  Ves.  Jun.  286,  and  in  1  Rop.  en  Leg.  273. 
There  is  a  class  of  cases  founded  in  the  relation  between  parent  and 
child,  wherein  a  court  of  equity,  without  any  intention  expressed 
by  the  father,  raises  a  presumption  upon  the  natural  obligation  he 


Digitized  by 


Google 


Od.  T.  1829.}  OF  PeNMaTLVANU.  199 

(JoImi  BaSy,  by  his  aUorney  in  hcU  Jotepli  Tirto,  v.  Joho  Herket  and 
Isaac  Shellebarger,  executors  of  Elizabeth  Soyder,  deceased*) 

owes  to  hb  child  That  a  gift,  either  bj  deed  or  will,  » intended 
not  merely  as  a  bounty^  but  a  portion;  but  the  same  presumptioD 
does  not  arise  between  the  legatee  and  a  stranger,  or  even  a  puta- 
tive fitther.  Where  a  stranger  or  putative  father  gives  a  legaop 
fi>r  ^particular  purpose,  esBpnsted  in  his  will,  and  afterwards  ad- 
vances, money  for  the  $ame  purpose,  it  is  an  ademption  of  the 
i^acy.  1  Rop.onLeg.  272.  It  follows  that  if  this  purpose  is  not  ex- 
pressed in  the  will,  it  cannot  be  made  appear  by  parol  evidence. 
In  this  case,  the  same  evidence  which  proved  the  payment  of  the 
one  hundred  dollars,  to  Jokn  BaUy,  established  the  lact,  that  it  was 
paid  in  pursuance  of  the  infunction  of  the  husband  of  the  testatrix, 
or  in  other  words  in  discharge  of  the  obligation  she  owed  to  her 
husband,  it  was  in  fact  the  bounty  of  her  husban^  The  parol 
evidence  admitted  by  the  court  so  explained  and  qualified  the  be* 
quest  in  the  will,  as  to  shew,  that  the  intention  of  the  testatrix  ia 
her  will,  was,  in  that  way  to  coroplv  with  the  injunction  of  her 
husband,  that  she  did  not  intend  the  legacy  as  a  bounbr  of  her. 
own,  as  it  appeared  in  the  will  to  be,  but  the  bounty  of  her  hus- 
band. 
CaroiherSf  for  defendant  in  error,  whom  the  court  refused  to  hear. 

Judgment  affirmed. 


I  JOHN  MCKMIE,  the  eWer ,  JOHN  MOORE  the  younger,  JAMES 
M<X)RMICK,  JAMES  GIVEN  and  GEORGE  wElSON,  Ad- 
ministratora  of  WILLIAM  MOORE,  deceased,  appellants, 
against  GEORGE  KUNE,  Jun.  appellee. 

M.  obtained  judgment,  in  Noyember,  1808,  upon  which  he  issued  a  «ci.  fa. 
to  jfufust  term^  1810,  to  which  the  plea  of  payment  was  put  in,  and 
issue  joined  thereon.  His  counsel  was  appointed  president  judge,  and 
in  1816  a. list  of  causes  in  which  he  liad  been  concerned,  and  among 
them  this,  was  certified  for  a  special  court.  On  this  list  the  words, 
**  sealed  say9  Mr.  Duncan,**  were  written  in  the  hand-writing  of  the 
judge,  in  the  entry  of  this  cause;  and  again,  on  another  list,  certified 
m  1817,  the  word  "settled."  Mr.  D.  was  counsel  for  the  defendant,  and 
these  entries  were  never  transferred  from  the  trial  lists,  hut  in  1833, 
they  were  on  motion  ordered  to  be  stricken  out,  and  in  1825,  a  yerdict 
and  judgment  rendered  for  the  pUuntiflT.  Held  that  the  lien  of  the  judg- 
ment remained,  and  was  not  ]>ostooned  to  a  judgment  obtained  against 
the  defendant  after  these  entries  had  been  made,  and  before  they  had 
been  stricken  out. 

A  trial  list,  certified  under  an  act  of  Assembly  for  holding  a  special  court, 
forms  no  part  of  the  record;  it  is  the  private  paper  of  the  judge,  which 
he  has  a  right  to  do  with  as  he  pleases,  and  the  entries  made  upon  it 
by  him,  are  intended  for  his  own  mformation. 

This  was  an  appeal  from  the  decree  of  the  court  of  common 
pleas  of  Cumberland  county,  distributing  the  proceeds  of  the  sale  of 
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(John  Moofc,  the  elder,  John  Moore,  the  younger,  James  MK^orrakk» 
James  Given,  and  George  Wilson,  administrators  of  William  Moore,  de- 
ceased, appellants,  v .  George  Kline,  Jun.  appellee. ) 

the  real  estate  of  George  Klirm^  Sen.  deceased,  made  on  execution 
bj  the  sheriff  of  that  county,  and  upon  a  rule,  brought  into  count 
'bj  him  for  distribution  on  tbe  15th  May,  1828. 

The  appeDants  claimed  the  money  upon  a  judgment  entered 
against  George  Kline,  Sen.  in  November,  1 808. 

A  scire  faxias  issued  on  this  judgment,  No.  18,  to  August  term, 
1810;  in  which  a  rule  to  plead  was  entered,  on  the  10th  of  October^ 
1810,  and  the  plea  of  payment  put  in,  and  an  issue  joined  upon 
tbat  pl^L 

Jixmea  HamUionj  Esquire^  who  had  been  counsel  for  the  idaintifi^ 
was  appointed  president  judge  of  the  ninth  judicial  district;  and 
upon  his  appointment,  a  list  of  causes  in  which  he  was  concerned^ 
was  made  out,  in  1816,  for  a  special  court  to  be  held  by  judge 
Franklin. 

This  cause  was  entered  on  that  list,  and  the  words,  ^  settled  say^ 
Mr.  DuncoHy^  were  marked  to  the  entry  of  it  on  the  list,  in  t£^ 
hand-writing  of  the  judge.  Mr.  Dunoon  was  then  the  counsel  for 
the  defendant,  George  Kline. 

On  the  20th  of  March,  1817,  the  prothonotary  certified  another 
list  of  causes,  in  which  judge  Hamilton  had  been  concerned,  for  a 
special  court  appointed  to  be  held  by  judge  Scott.  This  cause  was 
again  put  down  on  this  list,  and  tiie  word  ^settled,"  entered  in  it 
in  the  hand-writing  of  judge  Scott. 

Neither  of  these  entries  were  ever  transferred;  but  the  certiBed 
trial  lists  remained  in  the  prothonotary^s  office  of  the  county.  On 
the  15th  of  May,  1823,  a  rule,  at  the  instance  of  the  plaintifiB,  in 
the  judgment,  was  obtained  *'  to  shew  cause  why  the  last  entry  made 
by  the  court  in  this  ccmse  should  not  be  stricken  out,  having  been  made 
kf  mistake,  and  without  authorilyf^  and  on  the  10th  December, 
185^,  this  rule  was  made  absolute.  The  cause  was  tried  on  the 
25th  August,  1825,  and  a  verdict  and  judgment  in  favour  of  the 
plaintiff  for  thirteen  hundred  and  twenty-three  dollars  and  sixty- 
nine  and  an  half  cents,  were  rendered. 

George  Kline,  Jun.  claimed  the  money  est  a  judgment  of  the  coiu*t 
of  common  pleas  of  Cumberland  county,  agamst  George  Kline,  Sen. 
entered  the  3d  November,  1818,  for  nmeteen  hundred  and  ten 
dollars. 

The  decree  of  the  court  'orcomi|K>n  pleas  of  Cumberland  county, 
was  in  favour  of  George  Kline,  Jun.  and  postponed  the  judgment  of 
the  appellants.  The  question  raised  upon  the  exception  to  this^ 
decree,  was  as  to  the  efiect  of  the  entries  made  on  the  trial  lists  in 
the  suit  in  favour  of  the  app^anis. 

Williamson  and  Metzger,  (with  whom  was  Parker^)  for  the  appeK 
iantSi  contended,  that  entries  made  on  the  trial  lists,  and  not  trans- 
ferred to  the  appearance  or  continuance  docket,  cannot  have  the 
efiect  of  postponing  the  judgments  of  the  appellants  to  that  o[  the 
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(John  Moore,  the  elder,  John  Moore,  the  younger,  James  MK>)nnick* 
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appellee;  Tb^  were  made  by  mistake,  and  as  between  the  parties 
ihej  are  wboU j  nugatory. 

The  only  ground  upon  which  they  can  be  Baade  to  operate  in 
favour  of  the  subsequent  iudgment  creditor,  is,  that  he  may  have 
advanced  his  money  on  the  iaith  of  these  entries,  as  evidence  of 
the  satisfaction  of  the  antecedent  judgment  Now  if  this  judgment 
creditor  did  so  advance  his  money,  and  take  a  judgment  for  it,  he 
must  prove  it:  and  his  simple  allegation  of  the  fact  will  not  suffice^ 
No  direct  evidence  is  attempted  on  this  point,  and  the  existence  of 
the  entries  on  the  trial  lists  will  not  justify  the  inference. 

There  is  no  proof  that  he  had  actual  notice  of  these  entries,  and 
the  entries  themselves  do  not  affi>rd  evidence  of  constructive  notice* 
And,  without  the  one  or  the  other,  it  is  manifest  that  the  subse- 
quent judgment  creditor  is  not  prejudiced. 

The  entries  were  not  oil /Aeriea»t4  nor  ©/"fwordl  Arecord  is  the 
enroUnent  of  the  doings  of  a  court  of  record.  These  trial  lists 
were  directed  by  the  act  of  assembly  to  be  made  out,  and  sent  to 
the  iudge.  Purd.  Dig,  337.  They  were  his  private  papers,  and 
might  have  been  kept  or  destroyed  by  him:  and  in  truth,  although 
found  in  the  office,  they  were  never  filed  or  preserved  with  the 
care  usually  taken  of  records.  In  the  case  oi  Black  v.  Dabson,  11 
Sa^.  4*  ^^^""^f  ^^y  i^  ^^  decided,  that  to  preserve  the  lien  of  a 
judgment  beyond  five  vears  after  its  entry,  the  cessat  must  be 
entered  ou  the  record.  It  is  not  enough  that  it  i«  ^idorsed  on  a 
paper  filed  in  the  cause.  If  this  strictness  be  requured  to  preserve 
a  lien,  the  same  strictness,  by  a  parity  of  reason,  should  be  required 
todefeatit:  and  the  entry  in  theone  Case,  as  in  the  other,  must  be 
made  on  the  record^\io  have  any  efiect.  Lesse  ofHiesterv.  Fi/rlner^  Z 
Bin.  40.  PeMesy. Reeding^S  Serg.&Raade,  496.  WeUder  v.  /or- 
mers'  BarAof  Lancaster^  11  Serg.^ftawkj  139. 

Alexander  and  Carothers  for  the  appellees.  A  record  is  the  evi- 
dence of  the  doings  of  a  court  of  record,  and  these  entries  come 
within  the  definition.  They  are  in  the  hand-writing  of  the  judge, 
and  made  by  him  in  court,  as  evidence  of  the  dcnngs  <^  that  court, 
in  the  proper  case.  And  it  was  so  treated  by  the  plaintiff  himself. 
No  continuances  were  entered  from  1816  to  1823,  and  the  plaintiff's 
counsel  then  moved  to  strike  out  the  last  entry  made  by  the  court  in 
this  cause.  At  that  time  George  KUnCj  Sen.  was  dead,  and  the 
plaintiff  prevailed  in  his  motion,  and  afterwards  obtained  a  verdkt 

But  whether  the  entries  be  of  record  or  not,  is  of  no  conse- 
quence. They  were  made  in  this  cause,  and  estopped  the'  plaintiff 
to  deny  their  verity  so  far  as  respects  subsequent  judgment  credi- 
tors. BAee  v.  BankofN.  York,  1  John.  R.  546. 

To  avoid  this  effect,  it  was  incumbent  on  the  plaintiff  to  show 
that  the  subsequent  judgment  creditor  had  notice  that  the  cntries^    ' 
ire^'c  wrong. 
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(John  Moore,  the  elder,  John  Moore,  the  younger,  James  M*Cormick, 
James  Given,  and  George  Wilson,  admiiustratorsol  Willam  Moore,  de- 
ceased, i^peUaats,  v.  George  Kline,  Jun.  i^pellee.) 

The  word  ^  settled,'*  means  satidied.  Berh  and  Dauphin  Htm- 
pike  Co.  V.  Myeri  Ex'rs,  11  Serg.  ^  Rawle,  12a  CommonweaUh  v. 
Stoever,iSerg.^RatDl€,4m.  iPhiLEv.SO. 

The  prinupal  must  disavow  the  act  of  his  agent,  or  it  is  binding 
on  him.  Bredin  v.  Dubarryy  14  Serg.  Sf  RawlCf  27.  If  therefore  these 
entries  were  made  by  consent  of  the  attorney  in  the  cause,  his  au- 
thority to  do  so,  8h<mld  have  been  promptly  denied.  It  is  against 
equity,  after  the  lapse  of  so  many  years  to  permit  him  to  do  it, 
to  tiie  prejudice  of  an  innocent  third  persout  who  subsequently 
acquired  rights. 

The  appellee  confided  in  this  entry,  and  in  faith  of  its  truth  his 
money  was  advanced.  He;  by  referring  to  the  docket  entry  would 
perceive  that  this  cause  had  gone  into  the  special  court,  and  the 
act  of  assembly  would  inform  him  that  a  certified  list  had  been 
made  out:  tlm  would  put  him  on  enquiry,  and  would  result  in 
a  knowledge  of  the  entries  made  on  the  trial  list.  And  in  point 
of  fact,  this  was  the  case,  although  no  direct  evidence  could  be 
given  <^  it 

The  issuing  of  the  scire  facias  did  not  continue  the  lien.  TTie 
Creditors  of  TVeichler  v.  Bower t  7  Serg.  ^  Rcmle^  73. 

The  opinion  of  the  court  was  delivered  by 

RooEiis,  J. — ^The  act  of  Ihe  4th  April,  1798,  prescribes  that  a 
judgment  shall  not  continue  a  lien  for  a  longer  term  than  five  years, 
unless  within  fliat  time  a  scire  facias  f>e  sued  out  by  the  plaintiff 
This  sdre  facias  was  sued  out  in  due  time,  but  it  is  contended,  that 
notwithstanding  the  plaintiff  has  lost  his  lien,  because  he  has  not  pur- 
sued the  remedy  pointed  out  by  the  act  with  the  requisite  dili- 
gence. In  a  case  at  Phibdelphia,  not  yet  reported,  the  court  de- 
cided that  when  a  sdre  facias  had  been  issued,  but  not  retumed^ 
and  when  it  appeared  that  no  steps  whatever  had  been  taken  to 
prosecute  the  suit,  that  there  was  such  gross  negligence,  as  to 
amount  to  an  abandonment  of  the  writ  That  the  mere  issuing  a 
scire  fadas^  without  more,  was  not  sufficient  to  keep  up  the  Hen 
for  an  indefinite  length  of  time.  That,  however,  is  not  the  case, 
and  we  are  unwilling  to  extend  the  principle  further  than  is  war- 
ranted by  the  terms  of  the  case  to  which  we  have  referred. 

This  scire  facias  vfBS  issued,  returned  served,  a  plea  of  payment 
put  in,  and  the  cause  put  to  issue,  and  placed  on  tne  trial  list  from 
time  to  time.  At  a  special  court  held  by  judge  Franklin,  an  ^ntry 
of  ^'settled,"  was  made  on  the  trial  list,  at  the  suggestKHi,'as  it  ap- 
pears of  Mr.  Duncan^  who,  at  that  time,  was  the  counsul  for  the 
defendant  When  again  put  upon  the  list  of  the  special  court,  a 
similar  entry  was  made  by  ju<^e  Scoit,  but  at  whose  instance  does 
not  appear — ^possibly  at  the  ini^ance  of  the  same  counsel,  or  per- 


Digitized  by 


Google 


Od.  T.  18».]  Ot  PENNSYLVANIA.  133, 

(John  Moore,  die  elder,  John  Moore  the  younger,  James  M^Cormick, 
Janes  GWen  and  George  Wilion,  administrators  of  William  Moore,  de- 
ceased, i4>peUaiiCs  V.  George  KKne,  Jun.  appellee.) 

•haps  caused  by  a  hasty  reference  to  the  entry  previously  made. 
The  cause  appears  regularly  continued  on  the  docket;  nor  shall  I 
stop  to  Hiquire  when  those  entries  were  made,  or  is  it  material 
On  the  13th  May,  1823,  the  entry  «"  settled,"  was  on  motion 
stricken  out  l^  the  court,  having  been  made  by  mistake  and  with- 
out authority.  After  this,  I  can  perceive  no  indication  of  an  aban- 
doDBieitt  of  the  writ,  ol*  any  thing  that  amounts  to  gross  negligence. 
When  we  consider  the  peculiar  situation  of  this  cause,  we  can  be 
at  no  loss  to  perceive  why  it  was  sufiered  to  slumber  ob  the 
docket  In  all  probability  neittier  the  plaintiff  nor  his  counsel 
were  aware  of  the  entry;  for  if  made  in  his  absence,  the  trial  tist 
would  be  the  last  place  where  he  would  expect  to  find  it.  He 
wo«Id  be  euided  by  the  entries  made  by  the  prothonotary  on  his 
dockeit  ft  appears  to  me  to  be  dangerous  to  ad(^t  a  latitude  of 
construction  as  regards  this  act,  as  we  would  introduce  uncer- 
tainty, as  to  what  Se^ee  of  diligence  is  necessary  to  continue  the 
lienof  a  judgment  Numberless  questions  will  arise  from  an  attempt 
to  superadd  a  limitation  to  the  lien  of  a  judgment,  not  warranted 
*bjr  the  terms  of  the  act  itself.  Independent  of  any  statutory  provi- 
sion, the  jud^oaent  and  the  lien  were  co-existent,  and  it  is  the  same 
now,  when  a  tcirefacUs  has  in  fact  issued  within  the  term  of  five 
years;  except  in  the  case  of  a  writ  without  any  return  of  the  she- 
rW,  and  witix>ut  any  steps  whatever  being  taken  in  prosecution  of 
the  suit 

The  entry  "  settled**  generally,  or  settled  says  plaintiff^  or  de- 
fendant's aUcMney,  is  ouen  made:  it  is  certainly  a  loose  mode  of 
doine  business;  but  I  am  not  prepared  to  say  it  is  a  nullity,  when 
«n  the  record.  K  would  perhaps  amount  to  an  entry  of  satisfac- 
tion, or  a  discontinuance.  However  that  might  be,  I  cannot  agree 
to  give  the  entry,  **  settled,"  under  the  circumstances  of  this  case, 
that  efiect  it  is  a  memorandum  on  the  trial  list  furnished  the 
judge  of  the  special  court,  under  the  act  of  1816,  and  which  forms 
no  pait  of  the  record.  The  trial  Kst  is  his  own  private  paper, 
yftich  he  has  a  right  to  do  with  as  he  pleases,  and  which,  in  iact, 
fiome  judges  convert,  without  scruple,  to  their  own  private  pur- 
poses. In  practice  it  is  usual  in  some  counties  to.  make  out  two  * 
two  trial  lists,  one  for  the  court,  the  other  for  the  bar,  and  in  addi- 
tion the  prothcmotary  keeps  a  minute  book,  in  which  he  marks  the 
style  of  the  suit,  the  proceedings  in  the  cause,  comprising  the 
amendments  to  the  pleadings,  the  names  of  the  jurors,  and  the  ver- 
^ct,  &c,  and  these  entries  he  afterwards  transfers  to  the  continu- 
ance docket  In  the  trial  list  furnished  the  court,  the  judge  makes 
his  memorandums,  which  are  intended  for  his  own  information  and 
^[Uidance  during  the  term,  noting  the  causes  that  are  continued, 
thoae  mariced  for  argument,   and  when  tried,  states  in  Aort, 
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**  tried*''  and  sonetisies,  tboudb  not  isdways,  whether  the  verdict 
was  for  the  plaintiff  or  defendant,  and  the  amount  of  the  verdict 
Sometimes  the  judge  takes  the  list  with  him,  sometimes  he  leaves 
it  in  his  drawer,  and  at  other  times  with  the  prothonotary:  and 
whether  be  does  the  one  or  the  other,  is  more  frequently  the  result 
of  accident  than  design.  That  an  entry  on  a  paper  such  as  this, 
should  have  all  the  sanctity  and  inviolability  of  a  record,  would,  I 
apprehend,  introduce  a  hjatj  of  practice  pernicious  in  the  extreme 
to  the  suitors.  A  record  sho^d  be  fixed  and  certain,  and  not  de- 
pending as  to  its  place,  or  in  any  other  way,  on  the  whim  of  any 
person.  Itis  not  my  intention  to  define  what  in  Pennsylvania  con- 
stitutes a  record,  but  it  wiU  be  sufficient  to  shew,  that  a  trial  list 
of  the  judge  does  not  partake  of  that  character.  If  this  entry  be 
a  record  entry  in  this  respect,  it  must  be  so  in  all  others,  and  then  it 
would  follow,  that  a  judgnient  entered  on  the  trial  list,  and  not  trans- 
ferred to  the  continuance  docket  or  any  further  notice  taken  of  it, 
would  efiect  subsequent  purchasers,  and  in  many  cases  the  utmost 
degree  of  diligence  on  hiis  part  would  not  avail  to  avoid  loss.  To 
what  does  a  purchaser  look  for  the  existence  of  ju<%m^t8;  not 
surely  to  the  trial  list,  but  to  the  docket:  and  if  not  r^ularly  en- 
tered there,  it  would  be  contranr  to  every  principle  of  justice,  that 
he  should  be  injured:  for  in  such  case  he  would  have  no  notice, 
either  express  or  implied.  The  advocates  of  tlie  contrary  opinion, 
seem  to  me  to  be  carried  away  vnih  the  hardship  of  the  plaintiff's 
loosing  his  debt,  when  he  has  obtained  a  verdict  and  judgment 
But  is  it  not  much  more  hard,  that  the  innocent  purchaser  should 
bear  the  k)ss,  when  he  has  taken  every  psuns  to  mform  himself  by 
regular  searches  in  the  proper  offices.  It  is  the  duty  of  a  plaintiff 
who  obtains  a  judgment,  to  see  that  the  regular  entries  are  made; 
and  if  any  k)88  arises  from  the  deiault  of  the  prothonotary,  it  is  the 
plaintiff,  from  whose  neglect,  in  some  measure,  it  has  aris^i,  who 
should  bear  the  burthen  of  a  law  suit,  and  not  a  subsequent  pur- 
chaser, who  had  nothing  to  do  with  the  transaction,  and  who  ha^ 
taken  every  pains,  by  the  necessary  searches,  to  inlbrm  himself  of 
the  existence  of  liens. 
Huston,  J.  and  Smith,  J.  dissented. 

Decree  of  the  court  of  Common  Pleas  reversed ^  and 
a  decree  entered  for  the  appellants. 
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I  DANIEL  BEITLER  and  JACOB  HOKE  against  GEORGE 

ZEIGLER, 


Penrose  A 
Watte 
Ipw   135 
duel 

f388C   &ig| 


IH   SEROR. 

The  judgment  of  ^od  computet  in  an  action  of  acooant  render  k  mterlo- 
cutory,  upon  which  a  writ  of  error  will  not  lie. 

Error  to  Adams  county. 

This  was  an  action  of  account  render,  upon  which  judgment 
(piod  computet  bad  been  entered  by  default  upon  rules  to  plead,  and 
at  the  instance  of  plaintiff,  auditors  were  appointed,  when  this 
writ  of  error  was  sued  out;  which 

StevenSf  for  defendant  in  error,  moved  to  <juash,  on  the  ground 
that  a  judgment  quod  computet  is  not  a  final  judgment  upon  which 
a  writ  of  error  will  Be. 

PsR  Curiam. — Let  the  writ  be  quashed. 


ALEXANDER  SEARI6HT  against  GEORGE  CRAIGHEAD 
and  GEORGE  EGE,  who  survived  DANIEL  FUNK. 


m  uuum. 

The  aduiowledgment  of  a  debt,  barred  by  the  statute  of  limitatians,  br  n 
partner  aiter  ^  dissolution  of  the  partnership,  does  not  operate  to'revWe 
the  debt,  and  avoid  the  statute  of  limitations,  as  to  the  other  partners* 

Error  to  the  court  of  common  pleas  of  Cumberland  county. 

This  case,  the  facts  of  which  are  sufficiently  stated  in  the  opinion 
of  the  court,  was  argued  by 

Alexander^  for  the  plaintiff  in  error,  who  cited  Yea.  v.  Fouraher^ 
2  Bur.  Rep.  1099.  Wister's  Ex'rs  v.  Gray*s  AdnCrs,  5  Bin.  588. 
Sluby  V.  Chomplin^  4  Jchn.  R.  461.  Morris*  Lessee  v.  Vandertn^  1 
DatCe^  Mies y. Moodie,BSerg.^Razde,  211.  Henwoody.Chees- 
moMj  ibid.  500.  Pries  v.  Boisdet,  9  Serg.  4*  Rawk,  128.  Quantock 
et  alsj  v.  England,  5  Bur.  Rep.2620. 

Penrose  and  Ccarothers^  contra,  who  referred  to  Fries  v.  Boiselet, 
9  Serg.  ^  Rowley  129.  Eckert  v.  Wilson,  12  Serg,  ^  Rawle,  398. 
Weister^s  Adm^rs  v.  Gray'*  AdnCrs,  5  Bin.  578.  Slocum  v.  Perkins,  3 
&r^.  4*  iZoofe,  295. 

'   The  opinion  of  the  court  was  delivered  by 

Smith,  J.— The  original  action  was  brought  by  the  pauitiff  in 
error  against  the  defendants,  on  the  llth  of  December,  1828,  t» 
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(AkXAoder  Searighl  v,  George  Creighead  and  George  Ege,  who  mnrired 

Daniel  Funk.) 

recover  the  value  of  certain  goods  sold  and  delivered.  The  defend- 
ants pleaded  nan  assumpterunif  and  non  assumpseruni  infra  9ex 
annos.  Issues  were  joined,  and,  at  the  trial,  a  verdict  was  returned 
for  the  defendants,  and  judgment  thereon  rendered.  Certain  points 
had  been  presented  to  the  court,  to  the  answers  to  which,  excep- 
tions were  taken  by  the  plaintiff's  counsel,  and  are  now  assi^ed 
here  for  error. 

Two  errors  have  been  assigned  upon  the  charge  of  the  court,  on 
the  subject  of  the  act  of  limitations;  and  in  answer  to  the  points 
put  by  the  plaintiff's  counsel  The  court  were  requested  to  charge 
the  jury,  "  That  i£Ege  offered  to  pay  one  third  of  the  debt,  the 
offer  was  effectual  as  to  the  whole  debt,  for  if  Uable  at  all,  he  b 
liable  for'the  whole.**  To  which  the  court  below  answered,  (and  so 
instructed  thejury  in  their  charge,)  "That  the  suit  was  a  jcrint  one, 
against  the  ckefendants  as  partners.  The  claim  was  a^unst  the 
three  defendants,  as  liable  jointly,  and  severally  for  the  whole; 
and  that  an  ofler  by  George  Ege^  under  these  circumstances,  after 
suit  brought,  to  the  plaintiff^s  attorney,  to  pay  him  one  third  of 
the  debt;  for  the  purpose  of  getting  the  lien  of  die  whole  judgment 
removed  from  his  land,  and  the  ofler  not  accepted,  would  not  in 
law  remove  the  operation  of  the  statute  of  limitations;  such  an 
offer  under  such  circumstances,  would  not  remove  the  barrier 
against  the  plaintifi^s  recovery,  if  it  otherwise  existed.  This  point 
is  vague  and  uncertain  in  its  terms;  as  applicable  to  the  evidence 
in  the  cause,  we  cannot  answer  it  in  the  amrmative. 

"It  is  unnecessary  to  consider  it  as  an  abstract  proposition,  not 
refering  to  any  evidence  in  the  cause." 

If  tWs  answer  of  the  court  be  considered  with  reference  to  the 
law,  as  to  an  offer  to  compromise  a  disputed  claim,  nothing  is  bet- 
ter settled  than  that  such  an  offer,  not  accepted,  can  never  be  used 
as  evidence  against  the  party  who  made  it  This  is  abundantly 
clear  from  the  case  of  Slocum  v.  Perkitts^  3  Serg.  Sf  Rawle^  295. 

But  if  this  answer  be  considered  with  reference  to  the  time,  and 
substance,  to  which  the  evidence  on  which  it  is  a  commentary, 
relates,  it  then  presents  another  question,  which  may  be  considered 
with  the  second  error  alleged,  as  it  is  involved  in  it. 

The  plaintifi^s  counsel  requested  the  court  to  charge  the  jury, 
"  that  a  promise  made  after  suit  brought,  b  as  effectual  as  if  made 
before,"  which  the  court  refused  to  do,  and  charged  the  jury  in  the 
negative  of  thb  proposition. 

It  may  be  remarked,  that  the  court  below  gave  the  plaintiff  the 
full  benefit  of  the  evidence  as  to  the  declarations  made  by  George 
Egej  "  that,  if  the  debt  were  a  just  debt,  he  would  not  plead  the 
statute  of  limitations,"  as  the  court  submitted  it  as  a  matter  of  fact, 
from  the  evidence,  whether  this  admission  was  qualified  by  the 
expression  of  unwillingness  to  pay,  and  a  denial  of  the  honesty 
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f^the  debt:  afnd  Indeed  the  plaintiff  ban  not  assigned  ipecificallj 
for  error,  the  charge  of  the  court  with  regard  to  thii  evidence, 
although  elicited  by  another  point  put  by  bun. 

An  able  English  judge  has  said,  that  the  twor  best  statutes  in  I 

then*  books  are  the  statute  of  frauds  and  the  statute  of  limitations. 
Conflicting,  and  indeed  inconsistent  decisions,  upon  the  latter  sta- 
tute, are,  bo^evef,  to  be  found  in  the  English  books  of  reports. 
And  scftne  of  them  are  unquestionably,  A  plain  departure  fromr  the 
express  provisions  of  this  most  salutary  statute;  and  at  one  period 
seemed  to  threaten  it  with  destruction,  by  a  kind  of  judicial  legisla- 
tion; and  until  tetely  a  struggle  seems  to  have  been  made  to^  avoid 
the  effect  6f  it 

It  would  appeaf ,  in  tracing  this  subject,  that  at  first,  alf  agreed, 
thai  there  must  be  an  express  promise  to  take  a  case  Otrt  of  the 
statute.  Afterwards,  it  was  decided,  that  an  acknowle^teent  oi 
the  debt,  was  at  the  utnKMt  only  evidence  from  which  a  promise  to 
pay  might  be  inferred  by  the  jufy ;  bilt  if  k  bare  acknowledgment 
only  was  found  by  them,  it  would  not  be  sufficient.  Then  Lord 
Miinsfidd  held,  that  a  bare  acknowledgment  of  a  debt,  even  aftef 
action  brought,  would  be  sufficient  to  sustain  the  action,  although 
not  conrnvenced,  till  after  the  expiration  of  the  six  years.*  And  we 
are  told,  (and  that  by  anf  Englisn  judge,)  that  this  was  aedhered  to 
tin  the  principle  was  carried  to  such  a  degree  of  absurdity,  that  a 
declaration  of  a  defendant  that  he  would  not  pay,  5  Maul  if  Sd.- 
75,  was  held  a  sufficient  acknowledgnnent  to  take  the  case  out  of 
the  statute.  The  cases  thetnselves  can  hardly  give  us  further  lieht, 
but  rather  tend  to  confuse  and  mislead;  and  the  force  of  prece<knt 
which  they  established,  for  a  long  time  restrained  judges  from  vin- 
dicating tiie*  statute,  and  plaicing  its  construction  on  rational 
ground^  although  almost  at  every  step,  they  mourned  over  the  con- 
dition to  which  it  had  been  reduced.  Our  own  courts  had  folkwed 
these  decisions  to  theif  full  extent;  but  the  supreme  court  of  this 
State  was  the  first,  or  among  the  first,  to  discover  that  the  deci- 
sions had  gone  too  far — and  the  case  of  Wista/^s  ExWs  v.  Graves 
Adm*rs.  in  5  Bin.  573,  (and  the  decisions  hereafter  cited,)  led  the 
Way  to  a  rational  construction  of  cases  under  this  law.  In  England^ 
the  courts  have  been  retracing  their  steps,  and  have  got,  or  are 
getting,  back  to  the  plain  construction  and  meaning  of  the  statute. 

Reason,  thcn^  has  at  last  prevailed  over  precedent,  and  the 
statute  has  been  restored  to  what  the  legislature  originally  intend- 
ed it  to  be,  a  protection  against  stale  and  dishonest  claims,  the  evi- 
dence as  to  which  has  been  consumed  by  time,  or  otherwise  lost 

To  take  the  case  out  of  the  act  of  limitations,  an  express  promise 
to  pay  is  hot  necessary,  but  if  the  plaintiff  rely  on  admissions  of  the 
defeiMlant,  he  must  show  such  admissions  as  may  fairly  support  the 
inference  of  such  a  promise.     If,  therefore,  the  adooosiioD  be  qua* 
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i^ied  in  a  way  to  repel  the  presumption  of  a  promise  to  pay,  or 
if  it  be  accompanied  with  words  inconsistent  with  a  promise  to  pay, 
it  is  not  evidence  of  a  promise  to  take  a  case  out  of  the  act  of  VvaOf 
Utions.  Eckert  v.  IVilsan,  12  Serg.  ^  Rarcle,  393.  Roomoalt  v.  IVmiie, 
6  John.  Chan.  290.  Clemenlson  v.  JVilliamsy  8  Cranch^  72.  Frief 
V.  Boisdety  9  Serg.  Sf  Rawle,  128. 

It  is  settled,  that  the  acknowledgment  of  a  debt  by  one  partner, 
after  the  dissolution  of  the  co-partnership,  is  not  sumcient  to  take 
the  case  out  of  the  act  of  limitations  as  to  the  other  partners.  Bell 
V.  Morison  et  cdf  I  Peiersy  373,  lately  reported.  But  in  the  case 
before  us,  the  admission,  such  as  it  was,  was  not  only  after  suit 
brought,  and  long  after  the  act  of  limitations  had  run  against  the 
debt;  but  after  all  connection  had  ceased  to  exist  between  the 
defendants  as  pai*tners  on  their  contract  to  make  the  road  in  1814; 
for  we  find  in  1821,  the  accounts  were  finally  settled  between  them, 
and  balances  struck. 

The  admission  then  was  by  one  partner,  (taking  it  for  granted 
that  the  defendants  had  been  partners,)  after  the  dissolution  of  thq 
co-partnership,  apd  after  suit  brought  I  am  aware  that  in  the 
case  of  JVistar^s  Ex'rs  v.  Gray^s  AdnCrs^  5  Bin.  573,  it  has  been 
decided,  tbat  an  admission,  which  takes  a  case  out  of  the  act  of 
limitatiiHis,  does  not  operate  to  revive  the  old  debt;  but  is  tbe 
evidence  of  a  new  promise,  of  which  the  old  debt  is  the  ccxiade- 
ration;  but  without  stopping  to  inquire,  whether  such  admission, 
after  suit  brought,  is  sumcient  in  an  ordinary  case,  we  proceed  to 
consider  the  other  question  involved.  Is  such  admission,  made  by 
one  partner  cU  any  time^  after  the  dissolution  of  the  firm,  effectual 
for  this  purpose?  This  part  of  the  case  has  in  fact  been  recently 
decided  m  two  cases,  which  I  will  mention.  The  law  is  well  set- 
tled, that  after  the  dissolution  of  a  partner^p,  the  partners  cease 
to  have  any  power  to  make  a  contract  in  any  way  binding  on  each 
other.^  The  dissolution  puts  an  end  to  the  authority,  and  operates 
as  a  revocation  of  ail  power  to  create  new  contracts.  This  princi- 
ple, taken  in  connection  with  that  already  referred  to,  that  the 
admission  is  evidence  of  a  new  promise  of  which  the  original  debt 
is  only  the  consideration,  brings  us  to  the  conclusion,  at  which  the 
supreme  court  has  abready  arrived,  after  full  argument,  that  tbe 
acicnowledgment  by  a  partner,  after  (he  dissolution  of  the  co-part- 
nership, wUl  not  take  the  debt  out  of  the  act  of  limitations,  so  as  to 
make  the  co-partners  liable.  This  point  was  so  decided  in  Fhila^ 
delphia,  at  the  December  term,  1827,  of  this  court,  in  a  case  in 
which  his  honor,  justice  Rogersj  delivered  the  opinion  of  the  court, 
which  will  be  reported.  It  was  also,  a  du>rt  time  afterwards  ao 
decided  by  the  supreme  court  of  the  United  States,  at  their  Janua-* 
ry  term,  1828,  in  the  case  above  cited,  of  Be//  v.  Mwrison,  et  aU^, 
reported  in  1  Peters,  861.  373,  where,  in  the  very  able  and  elabo- 
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rate  opinion  of  fhat  court,  delivered  by  Mr.  justice  Stortff  it  ii 
said,  ^  that  after  the  dissolution  of  a  partnership,  no  partner  can 
create  a  cause  of  action  against  the  other  partners  except  by  a  new 
authority  ccknmunicated  t6  him  for  that  purpose.  It  is  wholly  im- 
material what  is  the  consideration  which  is  to  raise  such  cause  of 
action;  whether  it  be  a  supposed  pre-existing  debt  of  the  partner- 
ship or  any  auxiliary  consideration  which  might  prove  beneficial 
to  them.  Unless  adopted  by  thera|  they  are  not  bound  by  it 
When  the  statute  of  limitations  has  once  run  against  a  debt,  the 
cause  of  action  against  the  partnership  is  gone.  The  acknow- 
ledgment, if  it  is  to  operate  at  all,  is  to  create  a  new  cause  of 
action,  to  revive  a  debt  which  b  extinct;  and  thus  to  give  an  action 
which  has  its  life  from  the  new  promise  implied  by  law  from  such 
an  acknowledgnicnt,  and  operating  and  limited  by  its  purport  It 
h  then,  in  its  essence,  the  creation  of  a  new  right,  and  not  the  en- 
forcement of  an  old  one.  We  think  that  the  power  to  create  such 
a  right  does  not  exist,  after  the  dissolution  of  the  partnership,  in 
any  partner.*'  After  this,  to  say  more  on  this  subject,  or  to  nm 
through  a  bead-roll  of  cases,  for  information,  when  the  case  itself 
has  been  so  recently  decided  by  two  of  the  hkhest  tribunals,  would 
really  be  an  idle  parade,  or  waste  of  time.  It  is  only  necessary  to 
add  that  there  is  no  error  in  the  decision  of  the  court  of  conmion 
pleas,  and  the  judgment  is  therefore  affirmed. 

Judgment  affirmed.     4 
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Jm  JOUN  a  BRADY,  SAMUEL  J.YOI*  wd  SAMUEL  MUR- 
DOCK,  Executor!  of  PARKjai  CAMPBELL,  decca«Bd,a^aiiM^ 
ANDREW  COLHOUN  and  MMES  COLHQUN.  Adminirtra- 
ton  of  JOHN  COLHOUN,  4eceased, 

19  9RR0B, 

Cam/ifielLln  ^805,  bou^t  of  W,  5000  acre9  of  land  at  four  dol|ar«  per 
acre.  The  purchase  wat  at  a  credit  of  eight  years,  with  interest  at  three 
per  cent,  after  which  the  principal  was  to  be  paid  at  three,  six  and  nine 
years,  reserving  six  per  cent  on  unpaid  balances.  By  settlement  made  in 
1819,  Captfibeil  had  paid  ^he  interest  ito  JV.  up  to  that  time,  and  four 
thousand  four  hundred  and  twenty-nine  dcdlars  and  forty-two  cents  on 
account  of  principal. 

In  an  action  A  assumpsit,  brought  in  182r,  after  CamfibelP*  death,  against 
the  administraltors  of  ColAoun^  for  money  so  paid  to  HC  in  which  theevi* 
4ence  to  charge  tl^e  4efe^dants  consisted  oi  a  series  of  letters  written  by 
Colhoun  to  Camfibell  from  1805  to  1814,  ivfofi  which  it  appeared  that 
Colhoun  had  been  let  into  a  participation  in  CamfiMi'M  purchase;  held 
Uiatsix  letters  from  Camfibell  to  Colhoun^  in  a  period  of  as  many  years, 
foom  1814  to  1830,  in  which  there  was  no  allusion  to  the  subiect,  were 
evidence  of  Jthe  recession  of  the  agreement  bejtw.een  Camfibell  and  Col- 
houn, 

The  liability  of  Colhoun  to  contribute  for  the  payments  of  Can^fibell 
whether  more  or  less  than  his  proportional  part,  would  depend,  on  whether 
the  parties  had  agreed  to  aportion  the  profit  or  loss,  which  w&s  a  hxX 
for  the  jury. 

There  may  l]>e^  partnership  to  trade  in  land,  and  it  may,  as  in  any  other 

*'  case,  be  limited  to  purchasing  only,  the  prc^t  and  loss  bang  divisible  as 
stock;  but  this  relation  does  nor' nepessarily  or  naturally  arise  from  the 
bare  circumstance  of  a  joint  purcl^ase. 

Joint  purchasers,  without  an  agrieepQent  of  partnership,  would  not  be  enti- 
tled to  the  remedies,  ncr  sut^ect  to  the  responsibilities  of  partners. 

If  Camfibell^  as  a  joint  purchaser,  paid  all  the  interest  as  it  became  due,  a 
right  of  action  for  a  moiety  of  each  payment,  accrued  instantly  to  him 
against  Colhoun^  which  would  be  barred  by  the  statute  of  limitation* 
wndi  six  years  had  run  before  suit  broueht 

The  court  below  charged  the  jury,  that  if  the  contract  were  not  rescinded 
between  Camfibell  and  Colhoun^  the  former  could  recover  for  interett 
paid.  The  jury  found  a  general  verdict  for  defendante.  Held  that  it 
appeared  that  the  jury  went  on  a  distinct  ground  of  fact,  *'Me  reeiMeion 
of  the  contract^**  and  if  error  had  been  committed  in  the  charge  as  to 
the  firincifiaL  this  court  would  pot  reverse  on  that  ground,  as  it  was 
without  prejudice  to  the  party . 

Writ  of  error  to  a  spiecisd  court  of  common  pleas  of  Franklm 
coun^, 

This  suit  was  an  action  of  indfintatus  asmmpsit,  brought  by  the 
plaintifis  for  money  paid,  laid  out  and  expended,  by  the  plaintiflPi 
testator  for  the  defendant's  intestate. 

Parker  Campbell^  the  testator,  on  die  25th  day  of  May,  1805, 
cimtracted  with  the  Washington  CoUegt^  for  the  purchase  of  fiv^ 
thousand  acres  of  land,  in  B^ver  county,  for  which  be  agreed  to 
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pay  four  dollars  per  acre.  By  the  agreement,  interest  at  three  per 
cent  per  annum  on  the  purchase  money,  was  to  be  paid  for  eight 
years;  when  so  much  of  it  as  remained  unpaid,  was  to  bear  inte- 
rest at  six  per  cent  the  interest  to  be  paid  semi-annually,  and  the 
principal  was  to  be  paid  in  equal  payments,  at  interval  of  three 
years,  after  the  expiration  of  eight  years. 

No  deed  was  executed  b^  the  Cdkge  to  Mr.  Campbdlp  but  the 
CoUege  retained  the  legal  title  as  a  security  for  the  payment  cmT  the 
purchase  money.  On  the  Istof  October,  1819,  it  appeared  by  a 
settlement  then  had  with  the  CoU^Cp  that  Mr.  Campbell  had  paid 
the  interest  up  to  that  time,  amounting  to  fifteen  thousand  dollars, 
^d  the  sum  of  four  thousand  four  hundred  and  twenty-nine  dollars 
^d  forty-two  cents,  which  was  credited  on  account  of  the  princi- 
pal by  the  College, 

,  In  ithe  year  1624,  Mr^  Campbell  having  failed  to  make  further 
payments,  the  College  brought  ejectments  to  recover  the  lands  sohC 
obtained  judgnients  by  arbitration,  and  possession  under  them. 
The  whole  negociation  with  the  College  was  in  the  name  of  Mr. 
Campbelly  and  Mr,  Cdhoun^  who  was  the  father-in-law  of  Mr. 
Campbellf  was  not  known  in  the  contract  by  the  College;  but  to 
prove  l^s  connection  with  it,  and  make  him  liable  for  a  portion  of 
the  purchase  money  paid,  letters  from  him  to  Mr,  Campbell,  dated 
in  1805,  1806,  1807,  1813,  apdon  the  8th  of  June,  1814,  were 
piven  in  evidence,  in  which,  Mr.  Colhoun  admitted  that  he  was 
interested  in  the  purchase;  spoke  of  Mr.  Campbell  calling  on  Mr. 
Seed  for  one  half  of  the  interest  on  the  purchase  money;  called  it 
his  part  of  the  interest,  and  informed  Mr  Campbell  that  he  had  a 
number  of  advertisements  printed  for  the  «le  of  "our  Academy 
lands,"  and  would  distribute  thenv 

The  defendants,  who  conceded,  that  at  one  time  there  had 
been  a  contract  of  some  sort  between  the  parties,  for  the  purchase 
of  these  lands,  relied  on  evidence  to  show  that  it  was  abandoned, 
and  with  this  view,  ofiered  in  evidence  six  letters,  dated  respective- 
ly the  19th  September,  1814,  5th  September,  1815, 11th  Decem- 
ber, 1816,  5th  November,  1819,  and  27th  May,  1820,  from  Mr. 
Campbell  to  Mr.  Colhoun,  and  in  which  no  allusion  was  made  to  the 
purcnase  of  the  collie  laikls.  To  this  evidence  the  plaintiffi  ob^ 
jected;  but  it  was  received  by  the  court,  who  signed  a  bill  of  ex- 
ceptions, which  was  assigned  for  error  here. 

The  circumstances  of  the  parties,  the  embaraassments  of  Camp- 
hfiUfin  part  growing  out  of  this  contract  with  the  College,  and  the 
affluence  of  Colhoun  were  relied  upon  by  the  defendants  to  fortify 
the  defence  on  this  point,  and  much  evidence  was  given,  which  it  is 
not  necessary  to  the  proper  understanding  of  the  case  here  to 
di^tail. 
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'  Parker  Campbell  survived  Mr.  Cdhounwme  yean,  and  died  in 
Inly  1824;  and  this  suit  was  brought  on  the  6th  February,  1827. 

The  plaintiff's  counsel  (among  other  points,)  requested  the  court 
to  charge  the  jury.  ''That  JoAn  Colhoun's  administrators  and  estate 
are  liable  to  Parker  (JampbeWi  executors  for  the  one  half  of  aH 
money  he  may  have  paid  on  the  contract  with  the  Washington 
Academy;  and  are  not  confined,  if  otherwise  entitled  to  recover,  to 
the  excess  of  payment  beyond  the  half  that  Parker  Camjibell  was 
bound  to  pay." 

On  this  point  the  court  charged  the  jury — "That  three  per  cent 
per  annum  became  due,  and  was  payable  semi-annually,  and  after 
eight  years  six  per  cent  The  College  had  a  right  to  demand  this 
sum  at  die  periods  stipulated.  If  there  was  a  contract  between 
Messrs.  Campbell  and  Colhoun,  by  which  each  had  an  equal  inte- 
rest, and  each  was  bound  to  make  equal  payments  under  the 
contract  with  the  CoUese;  then,  any  sum  paid  from  time  to  time  in 
discharge  of  the  accrumg  interest,  by  any  one  of  the  parties,  be* 
yond  ]m  proportion,  was  paid  for  the  other,  and  the  law  wonld 
raise  a  promise  to  repay,  but  any  sum  paid  by  either,  beyond  the 
interest,  that  is  in  discharge  of  the  principal,  wouI4  be  a  payment 
on  his  own  account,  provided  such  payment  did  not  exceed  his  pro* 
portion  of  the  purchase  money;  and  being  a  payment  on  his  own 
account  of  his  own  debt,  the  law  would  raise  no  promise  on  the 
part  of  the  other  to  repay  it" 

This  part  of  the  charge  was  assigned  for  error  here. 
.  The  court,  in  answer  to  a  point  put  by  the  defendant's  counsel,  as 
to  the  statute  of  limitations,  which  was  relied  on  in  defence; 
charged  the  jury,  that''  if  Messrs  Campbell  and  Colhoun  had  a  joint 
interest  in  the  purchase,  and  Mr.  Campbell  acted  as  the  agent,  and 
in  trust  for  Mr.  Colhoun,  and  went  on  from  time  to  time  paying  his 
money  on  the  contract,  as  contended  by  the  plaintifls,  m  contem- 
plation of  carrying  the  contract  into  efiect,  and,  in  this  way,  paid 
more  than  his  proportion  of  the  the  instalments  annualfv  dfie, 
being  under  a  legal  obligation  to  do  so,  he  would  also  have  the  im- 
plied assent  of  Mr.  CdJwmu^  "  The  contract  was  a  continuing  one 
-*-the  trust  was  to  exist  throughout  the  whole  concern,  and  when 
the  contract  should  be  consummated,  the  separate  rights  of  each 
would  be  ascertained.  While  it  continued,  each  might  act  for  tb^ 
other-^intcrmediate  settlements  were  not  Contemplated.  It  would, 
ilierefore,  under  such  circumstances,  be  in  fraud  of  the  statute  of 
limitations  to  account  each  payment  a  separate  act,  and  liable  to 
itBOperation. 

The  verdict  was  {oft  the  defendants. 

Waddngton,  for  the  plaintiff  in  error. 

1st  As  to  the  bill  of  exceptions. — ^The  atx  letters  dated  after 
1814,  (admitted  in  evidence,)  showed  no  connection  with,  or  allu- 
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sioD  to  the  contract  in  queetum,  and  were  relied  on  to  show  that  it 
was  abandoned.  They  were  whoUy  irrelevant,  and  testimony  of  a 
dangerous  character.  It  is  put  in  the  power  of  a  party  to  select 
such  as  suited  his  own  purpose,  and  suppress  the  residue  of  the  cof^ 
respoodence;  the  whole  of  which  he  cannot  be  forced  to  ejEbitnt, 
and  any  part  of  which  he  may  destroy. 

2d.  As  to  the  chaise  of  the  coiirt — Colhoun  was  not  a  contract- 
ing party  with  the  College^  and  to  it  he  never  owed  any  liability  i 
his  habiUty  was  to  Campbell. 

If  the  court  below  were  right,  then  Campbell  could  not  have 
called  on  Colhoun  to  pay,  till  he  had  paid  his  full  half,  which,  as 
the  principal  was  not  all  to  be  paid  for  seventeen  years,  Campbell 
could  not  have  recourse  to  Colhoun  until  that  time.  This  view  is 
inconsistent  with  the  letters  of  Colhoun^  and  the  nature  of  the 
transaction.  He  recognized  bis  liaMity  to  pay  his  portion  of  the 
money  as  the  contract  progressed. 

But  suppose  one  half  of  the  purchase  money  to  have  been  paid, 
and  the  College  had  taken  back  but  half  the  land;  Colhoun  could 
not  recover  any  part  of  the  land,  because,  the  remedy  must  be 
reciprocal;  and  it  Campbell  cannot  sue  when  he  has  paid  but  the 
one  half  d*' the  purchase  money,  Colhoun  could  not,  in  the  case 
supposed,  recover  any  portion  of  the  land.  Here,  the  contract  with 
the  College  was  rescinded,  aod  the  liability  of  the  parties  to  each 
other  for  money  paid  on  the  contract,  while  it  subsisted,  attached«. 

In  the  case  of  co-sureties,  the  one  can  only  recover  for  what  he 
pays  beyond  his  proportion,  because  if  the  payment  be  less^  the 
UahUity  of  the  co-surety  remains;  but  if  the  principal  contract 
i«  at  an  end,  then  the  surety  can  call  on  his  co-surety  for  contribu- 
tioo,  although  he  has  paid  less  than  his  proportion  of  the  entire 
sum  of  the  omtract 
6.  Chambers  and  MCulloh  for  the  defendants  in  error. 
1st  The  case  on  the  part  of  the  plaintiffs  was  exceedingly  obscure* 
The  precise  terms  and  nature  of  the  contract  upon  which  they  re- 
Ued,  did  not  appear.  They  inferred  its  existence,  by  inference 
from  the  expressions  used  in  letters  prior  to  the  year  1814.  The 
defendants,  admitting  that  a  contract  of  some  sort,  in  reference  to 
these  College  lands,  had  once  existed,  relied  on  nmny  circum- 
stances to  establish  the  Cetct  that  it  had  been  abandoned.  The 
letters,  dated  after  that  period,  from  Mr.  Camjphell  to  Mr.  Colhoun^ 
proved  that  a  correspondence  had  been  contmued  between  them, 
and  that  Mr.  Campbell  did  not,  in  it,  refer  to  this  contract,  and 
insist  on  the  liability  of  Mr.  Colhoun  to  him:  although  the  contract 
then  become  more  interesting:  as  the  rate  of  interest  then  increased, 
and  Mr.  CampheU  after  that  time  became  embarrassed.  In  a  case 
of  circumstances,  which,  on  the  part  of  the  piaintiflT,  as  well  on 
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(lohfi  S.  Bftidjr,  Stmael  Lymt  arid  Samud  Murdocfk,  execvtofs  of  Parker 
Campbell^  deceased  v,  Andrew  Cdhoun  and  lamet  Colhoun,  adminii- 
traton  of  John  Colhoon,  deceased. } 

th«  p^rt  of  tb^  defendant  flui  was;  the  etistenee  <^  QAt  corres- 
pondtnce,  and  the  silence  of  Mr.  CampbeU^  as  regards  the  con- 
tract were  powerful  cfa^umstances  to  show  that  the  contract 
no  longer  subsisted^  But  if  these  letters  proved  any  thing, 
liowoirer  slighti  in  reference  to  the  defence,  it  was  propef  to*  per- 
mit them  to  go  to  the  jury;  particularly  as  both  parties  wefe  dead, 
and  the  transaction  involved  was  aen  ancient  One.  It  was  fof  the 
jury  to  say  if  any  letters  had  been  withheld. 

2d.  The  jury  gave  a  general  verdict  for  the  defendants,-  which 
could  only  be  on  the  ground  that  the  contract  alleged,  had  been 
rescinded* 

And|  if  the  cottrt  did  efr  in  theif  charge  to  the  jury,  oh  this 
pc^t,  it  was  without  aSiy  prejudice  to  the  plaintiff;  as  the  jnrj 
decided  on  another  ground. 

This  is  not  the  case  wherfe  the  court  cannot  ascertain  the  p(mt 
upon  which  the  verdict  was  given;  here  it  may  be  readily  sepa- 
rated and  distinctly  ascertained/ 

The  nature  of  the  contract  Was  whdly  a  matter  rfconjectftfre. 

If  it  were  between  Campbell  and  Cokhoun^  after  CarmMl  bouebt, 
it  was  a  sale  to  Calhoun  by  Compbell^  amd  should  have  been  declar- 
ed upon  by  the  plaintiff*  as  such.  And  in  ease  the  land  had  been 
lost  by  the  default  of  Colkoun,  if  Campbell  had  paid  his  full  propor- 
tion m  the  purchase  money,  his  remedy  wonld  have  been  on  the 
tpedfic  contract,  and  a  getiefal  action  of  assumpsit  for  money  paid 
to  tne  use  of  Cdkoun^  is  not  the  remedy. 

The  action  here  is  founded  on  the  idea  that  the  purchase  had 
been  made  by  Campbell  for  both.- 

This  difficulty  as  to  the  nature  of  the  contract  lavs  at  the  door 
of  the  plaintiff",  who  lay  by  so  long  without  attempting  to  enforce 
any  liability  on  the  defendant,  and  although,  as  respects  a  credi- 
tor it  is  enough  to  know,-  and  establish  a  partnership  by  reputation; 
yet  as  between  the  parties,  on  a  question  of  liaWlityy  one  partner 
must  establish  the  contract  distinctly. 

The  charge  of  the  court  below  waff*  that  the  plaihtiff*misht  catf 
cm  the  defendant  for  contribution  for  a  payment  of  more  than  his^ 
pfonortion  of  the  irUered. 

This  would  stop  in  1813,  when  the  principal  Was  due;  and  any 
payment  by  the  plaintiff*,  aftef  that,  was^  less*  than  his  pr6portioiy 
of  principal  and  interest.  This  he  was  bound  to  pay,  and  Se 
could  therefore  cast  no  liability  on  the  defendant  by  paying  this; 

As  between  partners  and  Co-sureties  the  law  is  well  settled. 
One  partner  or  surety  cannot  sustain  an  action  agftinst  his  co- 

{ partner  or  co-suf  ety  for  the  payment  of  his  proportion  of  the  debt, 
t  is  for  the  excess  beyond  this  only  that  a  right  of  action  exi«ti. 
Gam.  113-14.  1  Madox  Chan.  191.  Ex  parU  Crisp.  1  Atkim 
134-5.     Sowt/er  v.  Lyon,  10  John.  R.  32. 
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But  bore,  the  omtract  was  not  rescinded  by  the  recoreriei  in 
the  ejectments  instituted  by  the  College;  nor  are  the  defendants 
alfected  by  any  negociation  with  the  CoU^p  which  is  without 
their  privity.  The  vendor,  who  obtains  possessicm  by  ejectment 
for  demult  of  his  vendee,  does  not  bold  as  of  his  former  estate,  nor-- 
is  the  contract  rescinded  by  such  recovery.  Martin  v.  Yotutf  8  Serg. 

t£aiofe,432.  Muiiny.Hmng,!  Serg.^  RaaU,297.  The  ven- 
r  holds  possesfiion  as  a  security  in  such  case,  and  as  to  the 
vendee,  chancery  relieves  against  the  lapse  of  time,  especially 
where  a  large  part  of  the  purchase  money  has  been  paid.  The 
question  as  to  what  time  the  vendee  shall  be  allowed,  aftw  the 
vendor  has  taken  possession  on  his  default,  lo  redeem,  has  not  been 
settled;  but  it  is  clear  that  in  such,  case  the  contract  is  not  re- 
seimted. 

Crawfordf  in  reply. — ^The  contract  between  Colhottn  and  Camp- 
bdlf  upon  which  we  based  the  liabiUbr  of  the  former,  was  involved 
in  no  doubt  or  obscurity.  It  was  fully  made  out  by  the  letters  of 
Mr.  Colhcmnf  which  the  plaintiffs  gave  in  evidence,  and  which« 
containing  admissions  apamst  his  interest,  are  the  strongest  possi- 
ble evidence  on  this  point. 

The  letters  which  did  not  refer  to  this  transaction,  but  to  the 
affiurs  of  the  fitmfly,  ought  not  to  have  been  received  in  evidence. 

The  presumption  of  abandonment  of  the  contract  would  have 
been  as  well  surtained  by  the  fact  of  no  letters  being  given  in 
evidence,  as  by  these  letters.  It  is  because  they  contain  no  evi* 
dcaoce  that  they  were  received.  The  law  of  evidence  vrould  not 
permit  conversations  between  parties,  in  which  nothing  was  said 
about  the  transacti(»i  in  issue  to  be  proved. 

The  evidence  hexe  was  of  no  better  character:  and  their  intro- 
dnctbn  brought  before  the  jury  Uttle  extrinsic  circumstances, 
which  ought  not  to  have  reached  the  jury  at  all. 

It  is  not  only  Uable  to  these  objections,  but  those  already  urged 
on  account  of  the  danger  of  tolerating  this  kind  of  evidence. 

2d.  It  is  against  all  equity,  that  CampbeU,  in  a  case  of  this  sort* 
should  iiot  have  a  right  to  recover  a  proportion  of  any  sum  which 
he  had  paid.  If  it  be  conceded  that  be  was  entitled  to  recover  fior 
interest  paid,  as  the  court  bek>w  charged  the  jury,  on  the  same 
principle,  he  ^ould  be  entitled  for  his  payment  of  principal. 

CampbM  was  the  only  party  known  to  the  College  in  the  con^- 
tract,  so  that  one  half  of  every  dollar  paid  by  him  was  for  the  use 
of  CottoKn,  who  was  thus  unknown  to  the  vendor. 

Where  one  of  two  sureties  pays  the  one  third  of  the  whole  debt, 
askd  the  principal  pays  the  balance,  the  surety  could  most  certainly 
call  on  bis  co-surety  for  contribution.  So  if  one  of  two  partners, 
pays  one  fourth  of  a  debt  due  by  the  firm,  upon  a  conqiromise  of 

10 
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the  whole  demand,  it  is  equal  clear  that  he  may  have  ccmtribti- 
tion  from  his  co-partner.  It  is  only  where  the  liabiliiy  remains^ 
that  the  surety,  or  partner  cannot  be  reimbursed  for  any  pay- 
n^ent  less  than  the  half  of  the  debt;  and  when  the  books  speak  of 
half  of  the  whole  debt,  they  mean  the  half  of  the  whole  debt 
demandahle.  The  case  in  10  John,  went  upon  a  different  pin- 
Hple.  There  the  liability  remained,  and  the* defendant's  land  waa 
stibjected  to  ii  Now,  by  the  recovery  of  the  land  in  ejectment 
by  the  CoUege^  all  the  right  of  the  College  to  call  on  Campbell  or 
GoUwuTty  is  gone:  although  it  be  true  that  the  vendor  in  such  case- 
holds  as  a  trustee  for  the  vendee,  who  may  redeem. 

It  isimpossible  to  ascertain  on  what  point  the  jury  found,  or 
that  they  were  uninfluenced  in  their  finding  by  the  charge  of  the 
court  on  this  point.  When  the  court  told  the  jury  that  asto  Uie- 
principal  wc  had  no  right  to  recover,  it  may  have  induced  the 
jury  to  believe  that  we  had  no  right  to  recover  on  account  of  inte- 
rest: and  the  court  will  not  sustain  the  judgment  upon  a  conjec- 
ture that  the  jury  found  on  another  point,  because  by  possiUlify 
they  may  have  so  found. 

The  opinion  of  the  court  w^as  delivered  by 

GiBsoir,  C.  J. — ^The  evidence  to  charge  the  defendants  consisted 
of  a  series  of  letters  written  by  Colhoun;  from  which  it  would  seem, 
he  had  been  let  into  some  8ort  of  participation  in  CamfhelVs  purchase^ 
All  allusion  to  the  subject,  however,  having  been  discontinued  on 
the  part  of  Colhoun  for  a  period  of  thirteen  years,  the  defendants 
oflered  as  additional  evidence  of  the  recision  of  their  agreement,, 
six  letters  written  by  Campbell  in  a  period  of  as  many  years,  in 
which,  also,  there  k  no  allusion  to  the  subject,  altliough  it  had,  at 
one  time  been  a  leading  topic  of  their  correspondence.  We  cannot 
admit  that  these  letters  were  irrelevant,  because  the  writer  was- 
silent  on  the  subject  of  the  agreement:  on  the  contrary,  they  were 
relevant  for  that  very  reason.  In  connexion  with  the  lapse  of 
thirteen  yeais  of  silence  on  the  part  of  Colhoun^  the  silence  of 
Campbell  for  at  least  six,  was  a  powerful  circumstance;,  and  were 
the  objection, of  irrelevancy  to  prevail  here,  it  must  necessarily 
prevent  a  party,  under  any  circumstances,  from  being  affected  br 
silence,  which,  though  often  more  significant  than  words,  has  no- 
positive  allusion  to  any  thing.  Neither  do  we  admit  the  force 
attempted  to  be  given  to  the  objection  that  the  defendants  may 
have  suppressed  all  but  such  parts  of  the  correspondence  a* 
suited  their  purpose.  As  to  that,  the  plaintiffi  had  a  right  to  exa- 
mine them  on  oath;  and  this,  I  understand,  though  tendered,  vms^ 
declined. 
.  In  respect  to  the  charge^  it  seems  to  ma  that  both  parties  put 
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to  the  court  as  a  conclusion  of  law,  what  wai  properly  a  matter  tor 
the  jtirj — the  supposed  liability  of  the  defendants  to  contribution 
for  the  payments  of  Campbell  whether  more  or  leas  than  his  propor- 
tional part  It  is  obvious  that  this  depended,  in  the  first  instance, 
on  whether  the  parties  had  agreed  to  apportion  the  profit  or  loss; 
which  is  of  the  essence  o{  partitership.  Although  it  be  by  no 
means  conmion,  there  may  be  a  partnership  to  trade  in  land;  and  I 
it  may,  as  in  any  other  case,  be  limited  to  purchasing  only,  the  ' 
profit  or  loss  being  divisible  as  stock;  but  this  relation  does  not 
necessarily,  or  even  naturally,  arise  from  the  bare  circumstance  of 
the  parties  having  purchased  jointly.  The  existence  of  partner- 
ship as  deducible  from  facts  and  circumstances,  b  not  for  tne  court 
but  the  jury;  and  in  submitting  propositions  sujpposed  to  result 
from  the  evidence  as  conclusions  of  law,  the  plaintifis  abandoned 
the  notion  of  a  partnership  having  existed  in  fact,  and  went  to  the 
court  on  the  supposed  Uability  of  the  defendants  as  representing  a 
joint  purchaser.  Then  to  put  the  case  ss  favourably  to  them 
in  point  of  fact  as  it  will  bear,  we  must  suppose  the  parties  had 
agreed  to  stand,  as  between  themselves,  in  the  relation  of  joint 
purchasers,  each  separately  paying  his  share  of  the  price,  without 
being  bound  to  bear  an  equal  share  of  the  loss;  and  in  this  aspect 
it  is  clear,  they  would  not  be  entitled  to  the  remedies,  nor  subject 
to  the  responsibilities  of  partners.  The  purchase  was  at  a  credit 
of  eight  years,  with  interest,  at  three  per  cent;  after  which,  the 
principal  was  to  be  paid  at  three,  six  and  nine  ycarsy  reserving  ax 
per  cent  on  unpaid  balances.  CoUwun  was  taken  into  the  pur- 
chase as  if,  it  may  be  supposed,  he  had  been  originally  concerned; 
and  if  Can^Aell  paid,  as  there  is  reason  to  believe  he  did,  all  the 
interest  as  it  became  due,  he  paid  a  moiety  of  it  to  the  use  of 
Colhoun,  for  which  a  right  of  action  instantly  accrued,  but 
which  was  subsequently  barred  by  the  statute  ofiimitations.  Lay- 
ing partnership  out  of  view,  as  the  parties  themselves  have 
though  fit  to  do,  there  was  no  agreement  for  advances,  nor  any 
thing  which  looked  to  the  settlement  of  a  final  account  It  even 
was  not  part  of  the  agreement  that  thev  should  contribute  to  a  com- 
mon fund.  The  advances  of  Campbell  were  in  pursuance  of  his 
original  liability  for  the  whole,  and  they  became  demandable,  not 
by  virtue  of  any  previous  contract  with  Cdhcnm,  but  the  contract 
which  arose  from  the  fact  of  payment,  by  implication  of  law. 
There  was  nothing  to  prevent  Campbell  from  maintaining  an  action 
for  a  moiety  of  each  pa3rment  the  instant  it  Was  made;  and  I 
therefore  cannot  concur  in  the  opinion  expressed  at  the  trial,  that 
the  statute  was  not  a  bar.  The  same  obstacle  would  present  itsolf 
to  a  recovery ;  of  the  principal/ were  it  established 'that  GanwbeH^ 
paid  more  than  his  share,    ile  made  various  payments  aad  tha 
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mry  ivere  inetmcted  that  he  had  paid  nothing  to  CclhomCt  uae# 
it  being  taken  for  granted  that  he  had  at  no  time  paid  more  tiian 
his  proportion  of  the  instalment  last  due.  Now  the  fact  would 
depend  on  the  manner  of  the  appropriation,  it  being  abundantly 
clear  that  a  debtor  may  apply  his  payments  to  any  particular 
debt  or  account,  at  his  election;  and  had  the  plaintiffi  oesired  the 
court  to  put  the  cause  to  the  jury  on  the  kjci  of  CamfheiPs  having 
paid  any  particular  instalment  in  full,  it  would  have  been  error  to 
refuse  it  They,  however,  thought  fit  to  put  the  whole  to  die  court 
as  a  matter  of  law,  and  it  seems  to  me,  therefore,  that  the  principle 
assumed  being  right,  we  cannot  say  there  was  error  in  the  appli- 
cation of  it 

There  is,  however,  another  ingredient  beside  the  statute  of  limi- 
tation^ by  which  a  defect  in  this  part  of  the  case  would  be  cured 
It  appears  from  the  whole  matter,  that  the  jury  went  on  a  distinct 
ground  of  fiict,  ths  Rscisioif  of  the  contract.  On  no  otlier 
ground  coidd  a  verdict  have  passed  for  the  defendants,  as  any  ap- 
plication ot  the  rule  laid  down,  would  have  produced  a  balance  to 
the  plaintiffs.  The  statute  of  limitations  odng  put  out  of  the 
way,  (whether  erroneously  or  not,  is  at  present  immaterial,)  the 
plaint^  would  have  clearly  been  entitled  to  a  mAtfj  of  the 
moneys  paid  to  keep  down  the  interest  It  being  clear  then,  that 
the  jury  found  on  a  distinct  question  of  fact,  which  was  decisive  of 
the  cause,  it  would  be  oppressive  to  reverse  for  a  misdirectioQ  in 
law,  if  such  there  were,  which  did  not  relate  to  it  A  court  of  error 
invariably  disregards  whatever  has  not  contributed  to  the  event;  so 
that  had  there  t^en  misdirection  in  other  parts  of  the  case,  it  would 
have  been  insufficient  to  avoid  the  consequences  of  the  verdict 

Judgment  affirmed. 


JOHN  MOORE  wcttnH  JOHN  M'BRIDE,  Administrator  of 
ROBERT  M'BRIDE,  deceased. 


Ilf  ERROR. 

In  an  action  commeneed  by  eahiaM^  a  short  minnte  of  a  recognisance  of 

tpecialbail,  taken  by  the  deiii" '  ...  -  .  «    .- 

h€idin$3X30 cogn,  coram K  Zh , 


special  bail,  taken  by  the  clerk  of  aprothonoUry,  in  this  form,  ^  J?.  M. 


WaiT  of  error  to  the  court  g(  common  pleas  of  Cumberiand 
eountv* 

This  was  a  $cire  faeioi  upon  a  recognizance  of  special  bail,  to 
wfaieh  Die  defendant  pleaded  **nul  tid  recerd^*'  and  the  court 
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below  eave  ju^meut  for  the  defendant,  io  which  the  plaintiff  now 
allied  error.  • 

'Hie  following  is  the  entry  of  the  recognizance  on  which  thb 
adre  facias  was  issued 

John  Moore      ^  Na  28,  August  term,  1824. 

V.  >      Cajnas  debt  on  note  under  seal  not  exceed- 

JamesA.  Mitchell.  )ing  $200.    Bail  in  $200 

Robert  MBride  hdd  in  $200  cogn.  coram  Edward  Leonard^  for 
Jokn  P.  Hdfenstien,  Proth'y.  5  May,  1824.  C  C  and  qpecial  hail 
entered.  (Sh'ff$2  12.) 

In  this  suit  the  plaintiff  obtained  judgment  upon  report  of  arln- 
trators  for  one  hundred  and  sixty-seven  dollars  and  axty-five  cents; 
to  recover  which,  (after  the  proper  executions,)  this  jctre  facias 
was  issued. 

Penrose  for  the  plaintiff  in  error. 

A  short  minute  of  a  recognizance  is  sufficicient,  provided  it  in£- 
cate  the  nature  of  the  recognizance,  so  that  the  officer  may  make 
it  out  at  large  when  it  is  required.  Commonwealth  v.  Emery ^  2  Bin. 
481.  A  short  note,  such  as  '^  A.  R  in  £40  to  appear^  4^,"  was  held 
to  be  sufficient  4  Bums*  Justice^  84,  l%th  eaiHon.  In  this  ^case 
there  could  be  no  other  recognizance  but  that  of  special  bail. 
This  is  abundantly  indicated  by  the  docket  entries:  and  if  neces- 
sary, the  court  would  consider  the  words,  **  C.  C.  and  special  bail,'' 
aU^ed  to  be  the  return  of  the  sheriff,  as  part  of  the  recognizance 
in  ord^  to  sustain  the  proceeding.  He  also  cited  Welsh  et  al  v. 
Vanbebber  etalp4  Yeates  559,  and  1  Barnes^  4. 

Alexander^  for  the  defendant  in  error. 

It  is  admitted  that  a  short  minute  of  a  recognizance  is  sufficient, 
provided  it  shew  the  amount,  and  the  condition  upon  which  the 
reo^nizor  is  bound. 

But  this  recognizance  is  without  the  most  important  feature  of  a 
recognizance,  a  condition:  nor  is  it  at  all  indicated  by  any  part  of  the 
minute.  It  does  not  appear  whether  the  undertaking  was  abso- 
lute or  conditional;  and  it  follows  that  there  is  nothing  from  which 
the  officer  can  make  it  into  form. 

The  scire  facias  set  (orih  a  recognizance  of  special  bail,  this 
minute  does  not  show  such  a  recognizance,  (or  it  does  not  indicate 
in  any  way  the  condition  of  such  recognizance. 

The  Commonwealth  v.  Emery  cited  on  the  other  side  is  an  autho- 
rity for  us.  It  is  there  decided,  that  the  short  mmute  of  the 
recognizance  should  substantially  shew  the  condition  of  the  recog- 
nizance. 

The  words,  ^C  C.  and  special  bail,^  are  manifestly  the  return 
of  the  dieriff  and  form  no  part  of  the  recognizance. 

The  opinion  of  the  court  was  delivered  by 

HusTow.  J. — ^We  readily  forget  what  we  once  learned,  and 
nothing  is  leoner  forgotten  than  forms  of  proceeding*  in  foreign 
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courts,  which  we  have  scarcely  learned,  because  we  supposed 
them  n6t  to  be  important  here.  Every  lawyer  has  looked  into 
Compton  or  Sdlon,  or  some  of  those  books  of  practice  which  so 
properly  gave  the  precise  forms  of  entry  in  the  several  stages  of 
the  cause.  TUfs  Practice,  in  two  volumes,  in  which  we  have  no 
forms,  has,  in  a  great  degree  superceded  the  former  authors.  In 
many  respects  the  short  minutes,  in  this  state,  are  not  made  pre- 
cisely in  the  words  used  in  England,  or  in  other  states.  I  do  not 
admit,  however,  that  in  this  respect  the  difierence  is  against  us.  In 
the  science  of  pleading,  we  are,  perhaps,  generally  much  inferior; 
and  our  short  notes  of  pleas,  replication  and  issues,  have  brought 
oMiquy  on  our  practice;  and  that  far  beyond  what  the  truth  re- 
quired. The  worst  of  it  is,  that  this  reproach  in  some  nM>uths  takes 
a  wider  range,  and  extends  to  every  thing  good  or  bad,  and  this 

fretty  much  in  proportion  as  the  censurer  is  unqualified  to  judge, 
speak  generally,  with  no  reference  to  this  cause,  for  there  has 
been  less  occasion  for  the  observation  here,  than  we  meet  every 
day. 

For  the  benefit  of  those  who  have  forgotten  the  forms  in  other 
eoUhtries,  I  will  transcribe  from  Sellon  the  form  of  entering  special 
bail  in  the  King's  Bench  and  Common  Pleas,  in  England.  1  SeUon*t 
Practice,  139. 

In  the  King^s  Bench  it  is  taken  In  the  Common  Pleas  the  fila- 

before  the  judge's  clerk,  although  zer  attends  with  his  book,  and 

when  filed  it  is  a  record.    After  names  of  parties,  &c  and  a  short 

the  words  of  the  recognizance  entry  is  made  to  be  drawn  into 

are  repeated  to  the  bail,  and  he  form.  If  the  filazer  cannot  attend, 

agrees  to  become  bound,  the  bail  a  bail  piece  is  made  in  this  form: 
piece  is  made  out  in  this  form: 

In  the  Common  PUom. 

£<uter  Term,  in  the  32d  year  of  the  £aMter  Term,  32d  of  George  III. 
reign  of  George  III.  SiormonttMd 

Way,  Middlesex,  to  wit,  Ca/{{a«  against 

Middlesex,  7  A.  B.  is  delivered  to  bail  A..B.  late  of  W.  yeoman,  at  the  suit 

to  wit,     5  on  a  cefii  corfrui,  to  of  C.  D.  for  200/,  upon  promises  re- 
turnable, &C. 

C.  D.  of  C.  London,  Affidavit  for 

mercer,  and  E.  F.  of  100/. 

K.  London,  hatter.  Taken  and  1     Bail  arc  E.  F.  of  C. 

J.  S.  at-  acknow-  >  London,  hatter,  and  G. 

tomev.             A,,,        .*    ,  ledgcd.  J  H.  of  London,  mercer. 

Swonito           ^^  the  suit  of  Defendant  bound  in  200^    Each  of 

100/.  *>a»l  in  50/. 
4th  May,  1792. 

If  the  bail  be  not  excepted  to,  this  bail  piece  is  carried  to  the 
proper  office,  in  the  respective  courts,  no  other  entry  as  bail,  or  of 
tb«  terms  of  the  recognizance,  is  ever  made.  It  is  drawn  into  form. 
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if  the  record  be  wanted,  or  declared  on,  as  if  entered  at  full  lengthy 
if  necessary  to  sue  it: 

In  every  country  and  age  where  law  is  practised,  aVbreviationt, 
abort  not^  and  technical  words  are  used  if  cases  of  daily,  or  houriy  ^ 
occurrence,  to  save  labour.  When  properly  understood,  they  an- 
swer every  purpose  of  setting  every  thing  out  at  large.  These 
short  notes  or  aobreviations  vary  in  difierent  states;  nay  here  in 
cfiflerent  courts;  but  if  admitted  at  all,  one  is  as  good  as  another^ 
provided  it  indicates  with  certainty  what  was  done.  Here  there 
was  hut  one  kind  of  bail  known  to  the  law,  in  that  stage  of  the 
cause,  and  but  one  form  of  recognizance  which  could  be  taken.  It 
cannot  be  pretended  that  any  difference  of  opinion  can  exist  as  to 
what  the  bail  engaged.  The  special  bail  is  named,  and  the  sum  in 
which  he  is  bound;  and  this  is  subjoined  to  the  statement  of  the 
suit,  on  the  docket,  the  date  is  added,  and  the  name  of  the  protluK 
notary's  clerk;  it  is  impossible  that  there  can  be  any  mistake  as  to 
any  one  matter  essential  in  the  case. 

The  form  used  in  this  case  is  at  least  as  certain  as  that  used  in 
England;  this  is  said  for  those  who  think  nothing  right  but  what  is 
English:  it  has  every  requisite.  Once  admit  that  a  short  note  of 
the  entry  of  the  bail  is  good,  and  that  used  here  is  as  good  as  any 
other;  and  any  other,  mdicating  all  that  this  does,  is  as  good  as 
this. 

Something  was  said  about  its  bein^  taken  by  the  prothonotary's 
clerk,  and  not  by  the  prothonotary  himself.  This  court  has  given 
an  opinion  on  that  more  than  cmce,  lately.  I  would  just  observe 
that  in  England^  the  recognizance,  when  filed,  is  a  lien  on  land,  as 
much  as  a  judgment,  and  always  must  be  taken  before  a  judge;, 
in  point  otfact  it  is  always  taken  by  ihe  judge's  clerk. 

Judgaient  reversed,  and  judgment  entered  for  the  plaintiff  ia 
error. 
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GEORGE  mMES  agakut  GEORGE  JACOBS,  RONUT  HUS- 
TON, GEORGE  CRONISTER  and  ANTHONY  DEAR- 
DORFF. 

IN   ERROR. 

Where  tuit  it  brought  against  the  peraonal  represeiitativ>ea  of  a  deceased 
debtor,  with  notice  to  ue  tenants  in  possession  of  the  land  upon  -which  th^ . 
debt  is  alleged  to  be  a  lien,  and  the  tenants  appear,  and  make  defence, . 
they  are  concluded  by  the  verdict  and  judgment;  although  they  may  not, 
in  Jhct  have  put  in  issue  the  question  of  lieh;  and  in  an  ejectment  brought  * 
by  a  sheriff's  vendee  under  that  judgment  against  such  terre-tenants,  tbejr » 
will  not  be  permitted  to  contravert  the  lien  of  such  debt. 

It  b  a  rule  of  pleading  that  whatever  is  not  contested,  at  the  proper  time» . 
is  conceded. 

In  Pennsylvania,  where  lands  are  assets  for  the  payment  of  debts;  it  is 
most  just  to  aflbrd  the  terre-tenant,  who  is  the  party  to  be  affected,  aa- 
opportunity  to  contest  Uie  debt^rftnd  the  plaintiff  ipay  da  so. 

Even  where  the  terre-tenants  have  been  called  upon  prematurely,  still,  if 
thev  avail  themselves  of  the  occasion,  and  have  a  fair  oppcntunity  to 
make  a  full  defence,  they  are  concluded. 

Writ  of  error  to  the  court  of  common  pleas  of  Adams  coun^f. 

The  case  was  ail^  actioD  of  ejectment,  brought  by  the  plaintiff  in 
error,  who  was  plaintiff  below,  to  recover  a  tract  olf  land;  and  botb 
plaintiff  and  defendant  made  title  under  John  Ro&s^  deceased,  in 
whom  it  was  admitted  it  was  originally  vested. 

'  The  plaintiff  claimed  bj  virtue  of  a  sheriff's  deed,  which  was 
ntade  to  him  upon  a  judgment  obtained  at  the  suit  of  baac  Boyen 
and  Mraham  Beyers^  against  Sample  Rots  and  Samuel  Ro$s,  exeai- 
tors  of  John  Rois^  deceiuBed,  with  notice  to  the  tenants  in  pooflcssioifc 

The  proceedings  in  that  suit  were  material  to  his  title,  and  so'fitt' 
as  they  are  so,  are  here  given  at  length. 

Docket  entry. 

No.  135,  April  term.  181^ 

Summons  debt  £1510  OS. 

Sample  Rofs  and  Samuel  RosSf  exe-       Sheriff   Grilbert    returns 
cutors  of  the  testament  and  last  ^  served^  on  Anthony   Dear* 
will  of  John  Rossy  deceased,  with      -    -  - 
notice  to  Anthony  Deardoiffy  David 
Rot»9  and  others,  tenants  m  posses- 
sion of  the  real  estate  of  said  John 
RotSf  deceased.  j 

Stevens  and^toeney,  for  plaintiffi.  MConoughy,  for  terre-tenanti. 

April  28th,  1826,  Samuel  Roes,  one  of  the  defendants,  agrees  that 
ludgmentbe  entered  against  the  executors  and  devisees  in  this«idt 
JUDdMENT  according  to  agreement. 


Isaac  Boyer,  and  Abraham  Boyer, 

V. 


doifff  David  Rossy&c.  Narr. 
filed.  De/bM/ofi/ pleads  pay- 
ment, with  leave,  dx*  Re- 
plication non  solvit.    Isvui^ 
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Aininow,  Mth  Angvst,  1826,  verdict  for  the  plaintiff  for  fifteen 
hnndred  and  ten  poomb  and  five  afatUingB,  to  be  reli^ised  on  pay- 
neat  of  three  bnndred  and  seventy-one  dollars  and  fifty-four 

cents.— —JlTDGHBUT*. 

IXedan&tioii,  filed  April  lenn,  1823. 

Adams  Coowty,  sB.-^^mple  Ross  and  Samud  Rossr  both  late  of 
the  eowuhr  afiniesaad,  yeomen^  executors  of  the  last  will  and  testa- 
ment of  John  ItoiB^  late  of  the  county  afiwesaid  deceased,  were 
summoned  to  answer  Abraham  Bcyar  and  Isaac  Bayer  oi  a  plea  that 
they  render  ta  ttiem  the  sum  of  one  thousand  five  luindred  and  ten 
Mwids  five  shtUmgs,  equal  to  ibur  thousand  Mhd  twenty-seven  dol- 
kn  and  thirty-three  cents,  lawful  money  of  Pennsylvania,  which 
to  them  they  owe  and  unjustly  detain^  &c. 

And  wbarecqpoD,  the  siud  Abraham  and  haac^  by  George  Stoeney, 
their  attorney,  complain  that,  whereas  the  said  Mm  Rois^  in  hia 
Itf&time,  that  is  to  say,  on  the  fifteenth  day  of  June,  in  the  year  of 
our  Lord  one  tfiousand  seven  hundred  and  ninety,  by  his  certain 
writing  obfigatory,  to  the  court  here  shown,  acknowledged  himself  ^ 
to  be  bound  unto  the  said  Abraham  and  Isaac^^  in  the  aforesaid  sum 
of  one  thoasand  five  hundred  and  ten  pounds^  five  shillings,  to  be 
Mid  to  the  said  Abraham  and  Jsaac^  when  he  the  said  Mm  should 
he  t|iereimto  afterwards  requested;  and  whereas  the  said  Jolm^  at 
and  immediately  before  the  signing  and  sealing  of  the  aforesaid 
writkig  obligatory,  was  seised  in  his  demesne  as  of  fee,  of  and  in 
a  eettaia  tract  of  land,  situate  in  Franklin  township^  in  the  then 
covnty  of  York,  now  Adams,  and  state  of  Pennsylvania,  adjoining 
lands  of  Wil&am  Shakely  and  Robert  Shakebfy  tiiie  heirs  of  Samn4 
RmssM^  deceased,  the  heirs  of  M)ses  Jenldm,  dccca3ed,  and  others. 
And  w4iereas  the  said  Jokn^  afterwards,  to  wit,  oa  the  sixtii  day  of 
Jaaoary,  in  the  year  of  our  Lord  one  thousand  eight. hundred  and 
five,  made  his  last  will  and  testament  in  writing,  and  constituted 
the  said  Sample  Ross  and  Samuel  Ross^  the  executors  thereof;  which 
said  lart  win  and  testament  was  duly  proved  and  recorded,  ac- 
cordin|  to  law;  by  which  said  last  will  and  testamait,  the  said 
Johm  Ross  devised  the  tract  of  land  aforesaid  to  the  said  Sample 
Ross  and  Samuel  Ross^  to  be  sold,  and  the  proceeds  thereof  to  be 
ajffiied  to  the  payment  of  his  debts^  and  ccrtam  legacies  in  the  said 
wiB  and  testament  specified,  and  died  seized  thareof— which  said 
tract  of  land  was  not  sold  by  the  said  Sample  Ross  and  Sasmtel  Ross^ 
agreeably  to  the  provisions  of  the  said  last  will  ^id  testament,  but 
fltiitt  remains  subject  to  the  Hen  of  the  debts  of  the  said  John  Roesi 
and  subject  to  the  payment  of  the  said  sum  of  one  thousand  five 
favflidred  and  ten  pounds  five  shillings,  mentioned  in  the  aforesaid 
writo^  obligatory,  to  the  said  Abraham  Bayer  and  Isaac  Bayer. 
Neveraielesi^  the  said  John  Ross^  in  his  life  time,  and  the  said  Sam^ 
fie  Ross  and  Samuel  Ross,  rince  the  deadi  of  the  said  John  Ross^ 
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aithoii^h  often  requested,  have  not  paid  the  aforeeaid  sum  oT  ene 
ttiDUSand  five  hundred  and  ten  pounds,  five  shiUings,  to  the  said. 
Mraham  Bayer  and  Isaac  Boyer^  but  have  hitherto  refosed,  and 
still  do  refuse,  to  pay  the  same  to  them;  to  the  damage  of  the  said 
Abraham  Bouer  and  Isaac  Boy&r,  five  thousand  dollars,  and  tbef e- 
ibre  they  bnng  this  suit,  Slc,   . 

Upon  the  judgment  so  obtained,  in  this  action,  the  land  in  quesn 
tion  was  levied  and  sold  to  the  plaintitig  and  on  the  26th  Majv 
1827,  a  shmff 's  deed  was  ;nade  to  him. 

The  defendantr  Anthony  Deardorff^  claimed  title  under  a  judg^ 
ment  obtained  at  the  suit  of  Tobias  Kepner^  guardian  of  BiHingisr^ 
against  Samuel  ib)»,.and  another,  on  the  10th  of  April,  1820»  upoD 
which  the  land  was  sold,  on  the  25th  of  November,  1822,  to  the 
defendant;  and  on  the  16th  January,  1823,  a  dierifiPs  deed  w^ 
made  to  him. 

Samuel  Ross  was  one  of  the  five  sons  and  daughters  of  J<Jm  Ron^. 
deceased,  and  one  of  the  executors  named  in  his  will. 

In  the  will  of  John  Ross^  which  teas  proved  on  the  Qlh  ApMf  1805^ 
lie  directed  that  his  real  estate,  of  which  the  land  in  dispute  Mf%» 
a  part,.ri)ould  be  sold  by  his  executors,  that  they  shmda  pau  his* 
debtSf  and  distribute  the  residue  of  the  proceeds  among  his  cfaiTdxeft 
equally.. 

On  the  26th  of  February,  1813,  William  Baxter^  who  was  mar-, 
lied  to  a  daughter  ofJohn  R(m,  deceased^  and  his  wife,  and  John' 
Ross^  the  son,  released  to  Samuel  Roes  their  respective  interest}- 
under  the  wilL 

.  In  the  same  year,  David  Roes  and  Samud  made  a  division  of  the 
land  which  had  been  of  John  Ross;  and  David  agreed  to  take  the 
Mrtion  divided  off  to  him,  on  account  of  his  interest  under  h» 
lathe's  will.  After  the  divison,  which  was  by  parole  and  in  paisp 
Damd  built  a  tenant  house,  on  his  part,  and  enjoyed  it  separately^ 

To  show  that  the  interest  of  Sample  Roes,  the  remaining  legatecr^ 
under  the  will  of  John  Roes,  had  been  also  vested  in  Samvd  Ro$s^^ 
the  defendant  gave  in  evidence  a  judgment  which  had  been  ob-v 
tained  against  Sawyfe  Ross,  on  the  l&th  Augwt,  1808,  at  the  suit 
of  tV,  Hosack,  administrator  of  Brawn;  and  a  levy,  and  judicial 
sale  of  the  interest  o(  Sample  in  the  land  of  his  father,  to  Sammel 
Roes;  and  a  sheriff^s  deed  of  the  same  to  Samuel,  dated  the  3d  day 
of  October,  1800.  Samvelhad  improved  the  land,  and  the  houses 
built  upon  it;  and  expended  considerable  sums  of  money  in  these 
improvements,  after  he  obtained  the  releases  of  his  brothers  ond  . 
sisters. 

In  answer  to  points  put  by  the  counsel  of  the  plaintifi*,  the  court 
below  charged  the  jury— tliat  by  the  act  of  the  4th,  April,  1707, 
no  debt,  unless  secured  by  mortgage,  judgment,  recognizance,  or 
other  record,  shall  remain  a  lien  on  the  lands  of  decedents  for  a 
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loiiger  pcoriod  than  aeveii  years  from  the  decease,  unless  action  be 
commenced  vrithin  that  period;  or,  if  such  debt  be  not  due  within 
tfeifen  years,  unless  a  written  statement  of  the  debt  be  filed  of 
record  in  the  proAonotary's  office  within  such  period. 

That  Mn  Koee  died  before  the  6ih  of  April,  1805,  and  that  no 
sut  was  brought  upon  the  bond  from  JoAn  Ross  to  Isaac  and  Abra^ 
hamBager,  or  any  description  of  it  filed  in  the  prothonotary's  office, 
witlnn  seven  years  after  the  death  of  John  Ross;  and  that  conse- 
qaently  as  against  a  boma  fide  purchaser,  which  Anifumy  Deardorff 
ivas^  ^he  Ben  of  that  debt  was  gone  before  suit  was  brought 

And  that  Anthomy  Deatdorff  wa^  not  estopped  by  the  pleadings 
attd  proceedings  in  the  suit,  which  was  brought  on  that  bond,  in 
IttS,  from  dfiffiying  the  existence  of  ttiat  lien,  and  controverting 
its  effect  in  this  action. 

The  errors  ass^ed  were  to  the  charge  of  the  court  on  these 
two  points. 

Penrose  and  Sknens  for  the  plaintiff  in  error, 

1st  Oontended  that  under  the  will  oiJohn  Ross,  James  RosssiA 
SmnpkRosSf  the  executors  become  invested  with  an  estate  in  hi» 
hnds  demised  in  trust  for  the  uses  of  the  will,  and  that  the  f&mer 
to  seU  never  having  been  executed  by  them,  and  the  entire  title 
never  having  been  acquired  from  all  the  cestique  trusts  the 
entire  estate  had  never  been  so  vested  in  them  as  to  warrant  the 
application  of  the  Iknitation  of  the  act  of  1797,  which  was  made 
iM' the  benefit  of  the  6ofta^/Mff  purchaser.  Where  trustees  have  an^ 
estate  vested  in  them,  a  purchase  by  them  of  part  of  the  interest  of 
cestique  trust  does  not  vest  in  them  such  an  interest  in  the  trust 
fiuid  as  that  a  sale  on  a  Judgment,  obtained  against  them,  would 
tamsfer  tiie  title  clear  of  the  trust 

Here  one  of  the  trusts  of  the  will  was  the  payment  of  the  debts 
•f  the  testator,  of  which  the  debt  under  which  the  plaintiff 
dained  was  one.  To  have  the  effect  contended  for,  the  pur- 
chase by  the  trustee  must  be  of  the  entire  interest  In  caseof  a^ 
partial  purchase  the  trust  remains,  and  the  purchaser  at  shmff^ 
sale,  under  the  judgment  against  the  trustee,  would  take  subject  to 
Aetmst 

it  is  obvious  that  nothing  less  than  an  agreement  of  the  parties 
in  interest  could  extinguish  the  trust;  a  partial  agreement  could 
not  have  this  effect 

Here  the  lapse  of  time  did  not  run  against  the  trust,  and  Dear- 
imjf  comes  m  with  full  notice.  He  claims  under  a  judgment  against 
Ssanuel  Ross;  and  one  of  the  muniments  of  his  title  is  the  will  of 
John  RoeSf  which  gave  him  notice  of  the  trust,  and  which  imposed 
upon  the  executors  the  duty  of  paying  the  dAisofthe  testator.  The 
tide  which  Deardorff  bought  was  an  equitable  title,  and  he  must 
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imke  it  wkb  all  the  curcuraataiioet  of  the  eqoil^:  afid^i 
iocumhrancer  is  not  defeated. 

Any  'other,  doctrine  would  e^taJblish  a  raoihliiig  and 
equity,  to  depend  on  ttie  circomstaAces  of  each  case. 

The  judgment  againrt  Sample  Bms^  and^he  sale  naon  'it  ft  has 
interest  in  the  kmd  devised  to  Sanmd  SosSf  v^esled  no  title  iq 
l^amuel. 

He  was  a  legatee  under  the  will  <^  Mn  Rms^  ami  ^ook  wo 
interest  in  the  I^id  upon  which  that  legacy  was  charged,  wiiieh 
was  the  subject  of  a  judicial  sale.  AJ^son  Ea^r  ofHmdenon,  t. 
Wihot/sExWu  IBS^g.^RatokyBdO. 

2d.  But  Decardarff  has  had  his  daj  of  grace,  and  it  has  gone  la 
judgment  In  the  suit  brought  on  the  bond  of  Soyer  apd  Soger  Iw 
appeared  and  made  defence.  In  the  declaration  the  plaiiraTaet 
forth  cei^n  facts,  among  them  these  which  constituted  a  iien. 
The  plaintiff  in  that  case  had  a  right  to  call  in  the  terre^esaalBt 
and  save  the  expense  of  a  subsequent  invcstigs^on. 

It  is  not  competent  for  a  party  after  trial  dxA  judgment,  in  attege 
that  he  might  have  put  in  another  plea  which  would  have  an- 
swered his  purpose  better.  Mhtmight  have  put  in  the  plea,  that 
18  enough;,  he  is  concluded  by  the  trial  and  judgn^ent  as  jto  evenr 
fact  allied,  and  not  denied  by  him.  N^  does  it  lay  in  the  maim 
of  the  defendant  to  say,  that  there  was  no  trial  on  the  point*  as  to 
the  lien  of  the  debt,  alleged  by  the  plaintiff  in  that  suit  It  was 
a  matter  of  no  imp(H'tance  to  the  t^rc-tenants  wbcfther  the  cbk 
was  due  bv  Johm  Ross;  the  lien  of  the  debt  on  their  land  was  tlie 
only  question  of  interest  to  them.  1  PkiL  K  HO.  2id^  288. 

in  ejectment  the  irregularity  of  the  proceedings  in  a  scire. /ados 
sur  mortgage,  as  that  the  judgment  was  entered  on  one  mhilj  can- 
not be  inquired  into.  Allison  v.  Rankin^  7  Serg.  ^  Raukf  269.  So 
in  a  scire  facias  against  an  heir  and  terre-tenant,  what  might  have 
been  pleaded  is  concluded  by  the  verdict  and  judgment  Coyle  et 
als  V.  Reynold's  ExVl  Serg.  &>  Ramie,  328.  fVhUe  v.  Ward  et  mi^» 
John.  R  232.  Mtceetal,  v.  Hollenbach,  1  Serg.  ^Ranle,  548.  Ben- 
der V.  Fromberger,  4  DaU,  43a 

The  mode  of  proceeding  adop^tcd  by  the  plaintiffi  in  the  suit 
upon  the  bond  was  perfecdy  r^^Iar.  They  &rst  took  iudgment 
against  the  defendants,  the  executes  of  John  Ross,  and  then  went 
to  trial  with  the  terre-tenants. 

Such  is  the  mode  in  the  case  of  a  scire  facias  on  a  mortgage  or 
recc^izance:  iudgment  is  taken  against  the  cognizors  or  Biort- 
gagors,  and  then  the  plaintiff  goes  to  trial  as  to  the  terre- 
tenants. 

Carothers,  for  the  defendants  in  error. 

Ist  Samuel  Ross  was  executor,  and  also  seized  of  the  l^al 
estate  in  the  land  in  question,  under  the  will  of  his  father.     Tlic 
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t  of  the  legatees  become  vested  in  him  by  pvrchasev  andtibe 

executioD  of  the  power,  under  the  win,  was  thereby  diniensed  witbf 
aad  the  devise  became  absahite.  The  cmai  here  kid  Mr.  Carothen 
thai  he  need  not  labomr  ikiB  pcmL 

dd.  As  tc>  the  Uen  of  the  debt  to  Boyer  and  Boyer^  it  was  gone. 
The  debt  bad  stood  from  179S  to  1833,  and  if  there  was  a  li^  as 
against  Samud  RoUf  it  was  discharged  by  the  sheriff  Kile,  under 
which  DeardeiffhecBiae  the  owner  ot  the  land.  CommomoeaUk 
fir  the  nee  efUnemxifiy.  Alexander^  14  Serg.  ^  Rewkf  257*  MLa- 
nahan  v;  MLanOheny  ante.  p.  96. 

It  is  not  coaceded  that  Deardarff  had  notice  of  die  debt,  but  in 

Bcmhag  v«  Boyer,  lASerg.^fRaJte^  258,  it  was  decided  that  express 

notice  of  a  judgment  does  not  avoid  the  limitation  of  its  lien  to  five 

years.    This  pnnciple  is  equally  applicable  to  the  act  <^  I70T,  as 

.  to  the  Ken  of  debts  of  decedents. 

B«t  if  actual  notice  had  be^i  given  bv  &f«r,  it  would  not  hn 
enough*  lor  the  act  of  assembly  requires  the  notice  to  be  id  record: 
and  none  other  will  suffice  to  preserve  the  lien  of  the  debt  under 
that  act 

The  liea  was  clearly  gone,  nor  is  there  any  virtue  in  the  pro- 
ceedings in  the  suit  npotk  the  debt  to  preserve  it  That  proceeding 
was  an  anomaly.  In  Pennsylvania  diere  is  no  such  dung  as  an 
action  irf*  debt  with  a  notice  to  the  traants  of  land,  against  which  a 
lien  is  asserted.  In  England  the  heir  is  not  bound  umess  the  ances^ 
tor  bound  lAn,  but  in  Pennsylrania  lands  are  subject  to  the  payment 
of  d^ts,  and  are  bound  in  the  hands  of  the  heir,  indq>^ident  of 
any  contract  to  that  «fiect  It  is  not  in  such  case  affected  direcdj 
MS  conaceraiiy* 

•  The  prittdffiles,  therefore,  which  prevdl  in  Ei^land  on  this  sub- 
ject, are  wholly  mapphcable  here.  The  (orm  oTactioa  is  without 
awr  precedent,  and  no  good  can  result  from  adopting  it 

The  whole  proceeding  on  this  point  was  aiiu2(%,  and  altogether 

A  party  is  never  concluded  by  an  ibunaterial  averment  on  issue. 

An  estoppel  must  be  clearly  shewn.  This  record  does  not  show 
hk  clearly.  The  plea  put  in  was  ** payment f**  supjiose  it  to  have 
been  put  in  by  Deardorff ^  it  would  not  admit  the  trial  of  the  ques- 
tieaofhen.  It  would  not  in  thecaseof  ajc^ybrctd^on  arecogni- 
zance  or  mortgage.  \xxMittgamims.F^tienon^^Serg.ifRfadie^Tt%^ 
it  issaid  a  vermct  is  conclusive  as  to  the  fact  found,  or  passed 
i^Kiii.  Where  it  is  a  man^s  duty  to  pkad  he  ndav  be  bound.  But 
the  sqiplication  of  tliis  principle  to  this  case  would  be  unjust 

The  record  of  a  proceeding,  between  landlord  and  tenant,  is 
not  conclusive  in  ejectment  Ualbraith  v.  Blacky  4  Serg.  ^  RawU^ 
213.  iibwv.Hee6l£^t6u/.  246. 

The  action  was  on  a  bond,  with  a  collateral  condition  to  perform 
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^vetiantf  9  and  a  general  judgment  was  confessed  by  one  of  two 
executors. 

The  aniount  of  the  damages  were  not  ascertained,  and  until  that 
was  done,  the  terre-tenants  were  not  bound  to  answer.  A  jury  in 
eonrt,  or  inquest  on  a  writ,  was  the  proper  tribunal  for  this  inquiry. 
The  jury  then  tried  nothing  but  this  preliminary  issue,  to  which 
the  terre-tenants,  could  not  be  parties.  Reigart  etcdv.  EUmaker^  6* 
Serg.^^Rawle, 4^-6.    Xeanv.EUmaker,^  ^g.  6f>  Rawle.lS. 

The  verdict  is  general,  and  if  it  were  between  the  plaiAtiffiand 
terre-tenants,  it  would  bind  them  personally,  which  cannot  be. 

The  plea  put  in  was  "  by  the  defendant,"  and  not  by  the  lerrs' 
$entMntf  and  he  can  in  no  way  be  affected  by  it 

The  opinion  of  the  court  was  delivered  by 

Gibson,  C.  J. — ^Land  being  assets^for  payment  of  debts,  may  be 
seized  in  executicm  in  the  Imnds  of  the  neir,  on  a  judgment  exclu- 
sively against  the  executor  who  has  no  occasion  to  do  more  than 
discharge  himself  of  eventual  liability  in  respect  of  the  personal 
assets;  and,  therefore,  nothing  is  more  common  than  to  pray  judg- 
ment of  the  land  after  the  executor  has  discharged  himself  on  plene 
atbnimstraviL  Surely  it  would  be  more  just  to  afibrd  the  terre-- 
tenant  who  is  the  party  to  be  affected,  an  opportunity  to  contest 
the  debt;  and  it  has  never  been  supposed  that  the  plaintiff  niay 
not  do  so.  Where  it  is  doubtful  whether  the  land  has  not  been  dis- 
charged in  the  hands  of  a  purchase];,  the  reason  for  afibrding  him 
an  opportunity  to  shew  the  fact  is  not  so  urgent,  because  a  judg- 
lAent  against  the  executor,  being  conclusive  only  of  the  existence 
of  the  debt;  the  question  of  lien  may,  with  equal  advantage,  be 
tried  in  an  ejectment  by  the  sheriffs  vendee.  Still,  where  the 
terre-tenant  has  actually  appeared  and  had  an  opportunity  to 
make  a  full  defence,  even  though  he  may  not  have  availed  him- 
self of  it,  he  is  concluded  to  every  intent.  In  Heller  v.  Jbnef,  4  Bin. 
61,  a  younger  judgment  creditor  who  had  appeared  to  a  scire 
facias  and  eiven  notice  that  he  would  insist  on  collusion  in  the 
concoction  oi  the  original  judgment,  but  had  afterwards  taken  no 
part  at  the  trial,  was  precluded  from  controverting  the  fairness  of 
the  judgment  in  an  ejectment  by  a  purchaser  under  it:  and  this 
on  tne  ground  that  he  had  in  fact  had  an  opportunity  to  try  the 
question  and  neglected  it.  The  principle  of  that  case  h  in  accord- 
ance with  a  rule,  not  merely  of  pleading,  but  good  sense,  that  what- 
ever is  not  contested  at  the  proper  time  is  conceded.  Even  had  the 
terre-tenants  here  been  called  in  prematurely,  still  they  availed 
themselves  of  the  occasion,  and  had  as  fair  an  opportunity  to  make 
a  full  defence,  as  if  the  proper  time  to  do  so  had  not  been  antici- 
pated. They  came  in  to  shew  that  the  land  was  not  debtor;  and 
this  they  were  competent  to  do,  cither  by  disproving  the  debt  or 
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nullifying  its  lien;  each  of  which  was  open  to  them  as  an  available 
ground  of  defence,  and  there  is  no  reason  why  they  should  be 
ini^red  to  use  but  one  and  f eserve  the  other.  That  is  the  naked 
pointy  here,  as  their  right  to  do  so,  is  evident  from  the  proceedings 
in  the  original  action.  The  plaintifls.  brought  debt  on  bond  against 
the  executors  of  the  obligee,  with  notice  to  terre-tenants  who  had 
purchased  from  the  heir,  and  claimed  to. hold  the  land  discharged. 
The  executors  confessed  judgment;  but  the  terre-tenants  went  to 
trial  on  the  plea  of  payment,  and  it  was  found  against  them.  Now 
I  am  not  gomg  to  say  what  may  be  given  in  evidence  under  that 
plea.  The  question  of  lien  was  tried  or  it  was  not.  If  it  was  tried, 
it  will  not  be  pretended  that  it  ought  to  be  tried  over  again;  and 
if  it  nUghi  have  been  tried  under  a  proper  plea  and  was  not,  then 
the  case  is  within  the  principle  o(  Heller  y.  Jone^,  and  the  terre- 
tenants  are  concluded  just  as  if  the  fact  had  been  expressly  found 
against  them.  That  case,  however,  is  by  no  means  so  strong  in 
circumstances.  There  the  younger  judgment  creditor  had  only 
given  notice  of  an  intended  defence,  without  proceeding  further; 
liere  the  terre-tenants  actually  went  to  trial,  and  were  necessarily 
bound  to  bring  forward  their  whole  defence:  so  that  notwithstana- 
ing  the  lien  was  clearly  gone,  yet  having  missed  the  opportunity  ta 
shew  it,  we  are  of  opinion  they  are  concluded. 
Hdstoit,  J.  and  Smith,  J.  dissented. 

Judgment  reversed  and  venire  de  ncfvo  awarded. 
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LANCASTER  DISTWCT— DkcEMUER  AwauRKio  Court,  iB^ 


The  BANK  OF  PENNSYLVANIA  a^ahtst  MOffl   M.  HAL- 
^EMAN  and  RICHARD  T.  JACOBS,  Admmistratbrs  delnmit 
non,  with  tke  will  annexed,  of  SAMUEL  JACOBS,  deoeaied. 

IN    EtlROR^ 

tJpon  th«  allegation  of  forgery,  It  is  not  necessary  t»  produce,  ad  witneaser* 
all  the  persons  in  whose  possession  the  forged  paper  had  becn^  in  otdfir 
to  identify  it— its  identity  is  a  matter  of  fact  for  tlie  jury. 

A  comparison  of  hand -writing,  is  admissible  in  evidence  in  civitcases  in  cor- 
roboration of  a  befief  t>f  a  witness,  foiuided  upon*  actual  Knowledge.- 

The  testimony  of  an  ex/tcrt,  who  speaks  alone  from  his  knowledge  and  skill 
in  haad-wriUng,  i»  not  competent  to  establish  a  ibrgery  • 

When' the  court  of  Common  Pleas,  erroneously  permit  evidence  to  be  given 
to  the  jury,  no  such  evidence  being  afterwards  given,  this  court  will  not 
reverse  tiJc  judgment.^ 

If  an' executor,  upon  the  settfement  of  an  acicount  of  YAs  teatatoTr  allows  a 
credit  for  a  cheek,  this  is  not  such  an  administration  of  this  part  of  the 
assets*as  wiU  preclude  an  administrator  de  bonis  non,  from  sustaining  an 
action  to  recover  the  amount  of  the  check,  which  he  proved  to  be  a 
forgery. 

A  promise  laid  in  one  count,as  Having  been  made  to  the  testator  in  his  Kfe- 
time;  and  in  another,  as  having  been  made  to  his  administraton  alter  his 
death,  is  not  such  a  misjoinder  of  counts^as  will  be  fatai  to  a  general  ver- 
dict and  judgment. 

Wherever  the  fiinds  to  which  the  money  and  the  Costa  are  to  be*  applied, 
or  out  of  which  the  costs  are  to  be  paid,  are  the  same,  and  the  money 
when  recovered  would  be  assets^  then  the  counts  may  be  joined.. 

Writ  of  error  to  the  District  Court  of  Lancaster  ceunty* 
The  defendants  in  error  were  plaintifis  below,  and  brought  an 
action  on  the  case,  against  the  Bank  of  Permtylvaniaf  to  recover  the 
sunn  of  two  thousand  live  hundred  dollars,  with  interest  from  the 
22d  March,  1819,  under  the  following  circumstances. 

Samuel  Jacobs^  the  plain tifTs  testator,  was  a  depositor  in  the  Bank 
of  Pennsylvania i  which  in  the  year  1819,  paid  six  checks  signod 
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"  Samuel  Jacobs^^^  the  last  of  which  was  for  two  thousand  five  hun- 
dred ckdlars,  and  dated  22d  March»  1819,  and  for  the  amo4|nt  of 
which  this  suit  is  brought. 

Samud  Jacobs^  the  testator,  died  on  the  14th  April,  1819,  having 
first  made  a  will  and  testament,  by  which  he  appointed  IVilUafii 
Coleman  and  James  Coleina?i  to  be  his  executors.  Afterwards,  on 
the  5th  June,  1819,  IVilliam  Coleman  went  to  the  bank,  with  the 
testator's  bank-book,  and  had  it  settled,  including  the  check  of  two 
thousand  five  hundred  dollars  in  the  settlement,  and  received  frcmn 
the  bank  the  six  checks.  Upon  his  return  to  the  late  residence  of 
his  testator,  some  of  the  heirs  doubted  the  genuineness  of  the  check, 
of  the  22d  March,  1819,  and  one  of  them  pronounced  it  a  forgery. 
On  the  2d  July,  1819,  Mn  Coleman  returned  to  the  bank,  and 
brought  with  him  the  checks  and  book,  which  were  examined  by 
the  cashier  and  others,  and  then  thought  to  be  genuine,  and  ]^^ 
Coleman  was  of  the  same  opinion;  and  said  that  the  hem  wi^ed 
him  to  bring  suit  against  the  bank  to  recover  the  money,  but  unless 
they  could  produce  some  proof  to  him,  he  would  not  do  it.  On  the 
same  day,  the  balance  in  favour  of  Samuel  Jacobs^  of  two  thousand 
five  hundred  and  eighty  seven  dollars  and  sixty-nine  cents,  was 
transferred  by  the  check  of  William  Coleman^  to  the  credit  of  Wil- 
liam  Coleman  and  James  Coleman^  executors  of  Samuel  Jacob$^ 
deceased,  with  whom  the  account  continued  till  10th  January,. 
1821,  whai  it  was  finally  closed,  and  the  balance  of  three  hundred 
and  eighty-nine  dollars  and  twenty-four  cents,  drawn  out  by  fVil- 
liam  Coleman. 

On  the  3d  January,  1821,  William  and  James  Coleman  settled  a 
final  account  of  their  administration  of  the  estate  of  Samud  Jacobs^ 
and  were  discharged  by  the  orphans*  court;  when  letters  of  admi- 
nistration de  bonis  non,  with  the  will  annexed  of  Samud  Jacobs, 
deceased,  isued  to  J(ZCob  M.  Haldeman  and  Rkliard  71  Jacobs,  who 
gave  to  William  and  James  Coleman,,  a  receipt  and  acquittance  tp 
full  for  the  balance  in  their  hands. 

The  fcJlowing  declaration  (the  joinder  of  counts  in  which  was 
asdgned  as  error,)  was  filed. 

LiAlfCASTER  0)UNTY,  SS. 

The  President,  Directors  and  Company  of  the  Bank  of  Pennsyl- 
vania, were  summoned  to  answer  Jacob  M.  Haldem^m  and  Richand 
T.  Jacobs,  administrators  of  all  and  singular  the  goods  and  chattels^ 
rights  and  credits,  which  were  of  Samuel  Jacobs  deceased,  left 
unadministered,  with  the  will  of  the  said  Samuel  Jacobs,  deceased^ 
annexed,  of  a  plea  of  trespass  on  the  case,  &c.  And  whereupon^ 
the  said  Jacob  and  the  said  Richard,  by  George  W,  Jacobs,  weir 
attorney,  complain,  That  whereas  the  aforesaid  Prcadent,  Direc« 
tors  and  Company,  on  the  first  day  of  March,  in  the  year  of  our 
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(The  Bank  of  Penns>'lvaniaT?,  Jacob  M.  Haldeman  and  Richard  T.  Jacobs, 
Administrators  de  bonis  noih  with  the  will  annexed,  of  Samuel  Jacobs, 
deceased.) 

Lord,  one  thousand  eight  hundred  and  nineteen,  at  the  coimtT 
aforesaid,  were  indebt^  to  the  said  Samuel  Jacobs,  now  deceased^ 
in  his  lifetime,  in  the  sum  of  five  thousand  dollars,  lawful  money  of 
the  United  States,  for  so  much  money  by  the  said  President, 
Directors  and  Company,  before  that  time  had  and  received,  to  and 
for  the  use  of  said  Samuel  Jacobs,  now  deceased.  And  being  so 
indebted,  they^  the  said  President,  Directors  and  Company,  in  con* 
aderation  thereof,  afterwards,  to  wit:  on  the  day  and  year  last 
aforesaid,  in  the  county  of  Lancaster  aforesaid,  undertook,  and  then 
and  there  faithfully  promised  the  said  Samuel  Jacobs,  now  de- 
ceased, in  his  lifetmie  to  pay  him  the  said  last  mentioned  sum  of 
money,  when  they,  the  said  President,  Directors  and  Company 
flfaould  be  thereunto  afterwards  requested* 

Yet  the  said  President,  Directors  and  Company,  not  rcgardii^ 
their  said  promise  and  imdertaking,  but  contriving  and  intendinar 
to  deceive  and  defraud  the  said  Samuel  Jacobs,  in  his  life  time,  and 
the  said  Jacob  and  the  said  Richard  as  administrators,  as  aibresaid, 
after  the  death  of  the  said  Samuel  Jacobs  in  this  behalf,  have  not 
as  yet  paid  the  said  sum  of  money,  or  any  part  thereof,  to  the  said 
Samuel  Jacobs  in  his  life  time,  or  to  the  said  Jacob  or  the  said 
Richard,  administrators  aforesaid,  since  the  death  of  the  said 
Samuel  Jacobs,  (although  often  requested  so  to  do,)  but  they  so  to 
4o  have  hitherto  wholly  refiised,  and  stiB  do  refuse,  to  pay  the 
same  or  any  part  thereof  to  the  said  Jacob  and  the  said  Richard,. 
as  adndniBtrators  as  aforesaid. 

And  whereas,  also  the  said  Jacob  M.  Haldeman  and  Richard  T* 
Jacobs,  admini^rators  of  all  and  singular  the  goods,  chattels  and 
credit^  which  were  of  Samuel  Jacobs,  deceased,  left  unadminis* 
tered,  with  the  will  of  the  said  Samuel  Jacobs,  deceased,  annexed, 
complain  against  the  Preadent,  Directors  and  Company  of  the 
Baidc  of  Pennsylvania,  For  that  whereas,  heretofore  to  wit:  on  the 
twenty  fourth  day  of  December,  in  the  year  of  our  Lord,  one  thou- 
sand eight  hundred  and  twenty-three,  at  the  county  of  Lancaster, 
aforesaid,  the  aforesaid  President,  Directors  and  Company  were 
indebted  to  the  said  Jacob  and  the  said  Richard,  as  administrators 
as  aforesaid,  in  the  sum  of  five  thousand  dollars,  lawful  money  of 
the  United  States,  for  «y  much  money  by  them,  the  said  Presi- 
dent, Directors  and  Company,  to  the  use  of  the*  said  Jacob 
and  the  said  Richard  as  administrators  as  aforesaid,  before 
that  time  had  and  received:  And  being  so  indebted,  they,  the  said 
Preadent,  Directors  and  Company,  in  consideration  thereof,  after- 
wards, to  wit:  on  the  day  and  year  last  aforesaid)  undertook,  and 
then  and  there  faithfully  promised  the  said  Jacob  and  the  said 
Richard,  administrators  as  afore»aid,  to  pay  them  the  said  aum  of 
iooney  laat  mentioned,  whcac\  cr  aftci  words  they  the  ^aid  Presir 
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dent.  Directors  imd  G)mpan^  should  be  thereunto  afterwards 
r^uested.  Yet  the  said  President,  Directors  and  Con^ny,  not 
.  l-egarding  their  said  promise  and  •undertaking,  so  as  aforesaid  made, 
but  contriving  and  intending  to  deceive  and  ^lefiraud  the  said 
Samuel  Jacobs  in  bis  life^iooe,  and  the  said  Jacob  and  the  said 
Aichardy  as  administrators  as  aforesaid  after  the  death  of  the  said 
Samucfl  Jacobs,  in  this  behalf,  hath  not  as  jet  paid  the  said  sum  of 
mon^,  QT  any  part  thereof,  to  the  said  Samuel  Jacobs  in  his  life- 
time, or  to  ttie  said  Jacob  and  the  said  Richard,  as  adminiatrators 
as  aforesaid,  since  the  death  of  the  said  Skmoel  Jacobs,  aUhough 
t»  do  the  ^me,  aAerwards  to  wit:  the  second  day  of  January^  in 
i\ke  year  of  our  Lord  one  thousand  eight  hundred  and  twenty-icmr, 
ait  the  county  of  Lancaster,  aforesaid,  they  were  required;  but  tlg^ 
i^me  to  pay  to  them,  the  said  Jacob  and  the  said  Richard,  asadini- 
nisfhitors  as  aforesaid,  they  the  said  President,  Directcurs  and  Com- 
pany have  hitherto  wholly  refused  and  still  reAise  to  pay  the  same, 
or -any  part  thereof,  although  often  requested  so  to  da-^To.the 
^mage  of  the  said  Jacob  M.  Haldeman  pud  Richard  T.  Jacobs,,  as 
.adiDUDistiiatorsas  aforesaid,  in  the  sum  of  seven  thousand  doUajna. 
And  therefone  they  bring  this  suit,  &c. 

JOHN  DOE  and    )    Plefigss  of 

RICHARD  ROE,  \   Prostumtion. 

And  the  ssiid  Jacob  M.  Haldeman  an(j  Richard  T.  Jacobs,  briag 

Jiere  into^court  the  letters  of  administralion  in  due  form  of  law, 

which  give  sufficient  evidence  to  the  said  court  here,  of  the  pnait 

0f  admiiiitttration  to  the  said  Jacob  and  said  Richard  as  aibr^said. 

The  pleas  were  turn  assumpsit,  and  payment  with  leave  &c. 
repUcation,  non  solvit.    Issues. 

The  piainti^  to  maintain  the  issue  on  their  part,  caUed  Mr. 
€jsi%,  the  cashier  of  the  bank,  to  whom  the  six  checks  were  ex- 
hibited, and  who  said,  ^I  presume  these  afe  the  same  cheekr  I 
gave  to  Mr-  WUliam  Cclemani  I  believe  the  checks  to  be  the 
same.''  They  then  ofiered  to  read  the  checks  to  the  jury;  to 
which  tiie  defendant  objected,  which  objection  was  overruled  by 
jttie  court,  and  tiie  evid^ce  admitted,  which  formed  ihcfrst  bill  of 


i  Faster,  being  sworn  as  a  witness,  and  having  mid,  that 
he  w^  well  acquainted  with  the  hand-writing  of  Samuel  Jaceb^: 
^The  plaintiffi  proposed  to  ask  him  this  question:  ^' from  yourknd^- 
Icdge  of  the  hand-writing  of  Samuel  Jojccbsj,  and  from  comptowg 
the  dieck  of  March  22d,  1819,  with  those  parts  of  the  check  of 
Jam.  «Oth,  Jan.  2l8t,  Feb.  4th,  March  1st,  and  March  21st,  18ID, 
which  you  have  stated  to  be  in  his  hand-writing,  what  is  yo«r 
opinion  and  bolief  as  to  the  signature  and  body  <^  the  check  of 
March  S2d,  1819,  being  in  the  hand-writing  of  Samuel  Jacobs,"^ — 
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to  wUcb  the  defendant  objected,  but  the  objection  was  ovemiled 
and  evidence  given,  which  formed  thejecond  biU  of  exceptions^ 

The  plaiotiffi  then  offered  to  prove,  ^UhcU  John  Eberman  is  ami 
kas  been  cashier  of  the  Farmers*  Bank  of  Lancaster  for  12  years — 4hat 
Wm.  While  vms  cashier  cfthe  Lancaster  Bank  for  seven  years  prior 
4a  October^  I824^-<Aa/  John  Schmidt  is  and  has  been  cashier  of  the 
York  Bank  for  ten  years — and  that  the  said  Eberman^  White  and 
Schmidt,  are  and  have  been  for  the  said  numbar  ijfyearsy  experienced 
and  skilled  in  the  exandnation  of  bank  notes^  checks  and  other  writings, 
TBith  a  view  and  for  the  purpose  of  detecting forgeriesk*  And  to  prove 
hj  said  witnesses  that*in  their  opinion  and  belief,  the  check  d*  22d 
Mai^,  18J9,  is  not  the  hand-writing  of  Samuel  Jacobs,  nor  any 
part  thereQf--Hsa]d  opinion  .and  belief  being  formed  from  comparing 
the  said  cheek  with  the  signature  and  whole  cheek  of  January 
5dOth,  ISldr— the  signature  to  tbe  check  of  January  21st^  1819 — 
the  signature  and  whole  check  of  February  4th,  1619,  excepting 
•the  marks  and  figures  at  the  head  ** •350=6=00"  the  signature  to 
tbe  check  of  March  1st,  1819,  and  with  the  whole  check  of  21st 
Mardi,  1819:  which  have  been  testified  by  John  Forster,  Henry 
Aboard  and  Joseph  Wallace,  to  he  in  the  hand-writing  of  Samuel 
Jacobs^  and  that  in  their  opinion  and  belief  the  part  of  the  check  of 
Jiarcb  22d,  1819,  which  is  in  writing,  is  written  in  an  imitated  chat' 
^itcter  or  traced  handJ*^ — To  all  which  the  defendant  objected,  but 
the  court  admitted  to  go  in  evidence,  that  part  of  the  ofier,  whioh 
••I  in  italic  letter,  which  formed  the  third  bill  of  exceptions. 

John  Eberman  was  then  sworn,  and  said,  ''that  he  had  been 
cashier  of  the  Farmers'  Bank  of  Lancaster  eleven  years,  that  he 
was  often  called  upon  to  detect  forgeries," — as  to  the  check  in 
iqitestign,he  said,  ''fi[^om  the  appearance  of  this  check  L  could  not 
«ay  that  it  is  imitated:  I  never  saw  Mr.  Jacobs  write;  I  .do  not 
kftowhis  hand- writing  at  all."  The  witness  was  then  shewn  the 
check  of  the  2l8t  March,  1819;  and  the  plaintiffi  oflered  to  prove 
by  him,  ''That  in  the  beginning  of  the  year  1824  or  about  that 
time,  ikis  check  pf  the  2l8t  March,  1819,  with  the  other  5,  were 
,exbibited  to  the  witness.  That  at  that  time,  in  the  word  March, 
the  h  had  a  singular  turn  at  the  end  of  it,  which  the  witness  wfll 
/describe — that  &e  witness  was  not  certain  whether  it  was  -ink  or 
4ome  otber  substance  which  adhered  to  the  paper — that  the  wit- 
ness touched  it  with  bi&  pen-knife  to  ascertain  what  it  was,  and  it 
came  off— the  mark  of  it  being  yet  visible  or  nearly  so  on  the 
paper;  and  that  the  said  mark  was  precisely  similar  to  the  mark 
Ht  the  end  of  the  h,  in  the  word  March,  on  the  check  of  22d  March, 
1819,  for  two  thousand  five  hundred  dollars,"  which  was  objected 
40,. objection  overruled,  and  testimony  admitted;  which  formed  the 
fonrth  bill  of  exceptions. 
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John  Schmidty  the  witnesd  mentioned  in  the  tliird  bill  of  excep- 
tions, as  to  the  check  in  question  said,  **1  would  not  undertake  to 
say  whether  that  be  a  traced  or  fair  hand;  I  should  suppose  it  a 
slow  hand;  I  would  consider  it  a  stiff  hand  It  would  be  necessaiy 
for  me  to  compare  it  with  other  writing  to  ascertain  whether  it  is 
a  traced  hand  or  not;  I  am  not  acquainted  with  the  hand- writing 
0f  Mr.  JacobsJ* 

WiUiam  White  was  not  sworn  at  aU. 

The  plaintifli  then  offered  to  prove  by  Christian  Bnibakery  that 
in  the  winter  or  spring  of  1819,  as  executor  of  one  Kyser^  he  sold  a 
plantation  to  Samuel  Jacobs^  for  four  thousand  ddlars,  payable  on 
the  1st  April,  1819;  that  witness  wanted  money  to  bsm  to  his 
brother,  and  went  to  Mr.  Jacobs  and  got  in  advance  one  thousand 
dollars,  on  the  22d  March,  1819,  by  a  check  on  the  Office  of  Dis- 
count and  Deposit  at  Lancaster,  here  shewn,  and  erroneoudy 
dated  21st  March,  1819;  that  soon  after  that,  Mr.  Jacobs  got  sick^ 
and  witness  never  saw  him  again;  witness  went  to  his  house  or 
office,  on  the  1st  April,  1819,  but  found  him  so  sick  that  he  did  not 
see  him;  the  balance  of  the  money  due  witness,  was  paid  in  cash 
by  WiUiam  Coleman^  after  Mr.  Jacds*  death,** — ^which  evidence  was 
objected  to  by  the  defendant,  the  objection  overruled  by  the  court, 
and  testimony  admitted,  which  formed  thefflh  bill  of  exceptions. 

The  plaintiffs  having  closed  their  testimony,  the  counsel  for  the 
defendants  before  they  proceeded  to  open  their  case,  moved  the 
court  to  withdraw  from  the  consideration  of  the  jury,  the  six  checks 
given  in  evidence,  on  the  ground  that  they  had  not  been  IcgaDy 
identified;  and  to  overrule  all  the  evidence  given  on  the  part  c^tfae 
plaintiffs,  except  that  contained  in  the  first  twelve  lines  of  the 
Judges  notes  of  Mr.  OgUhtfs  testimony,  Which  the  court  refused 
to  do,  and  which  formed  the  sixth  bill  of  exceptions. 

The  defendants  to  maintain  the  Issues  on  their  part,  now  oBst 
after  the  evidence  already  given,  the  inventory  exhibited  on  tbe 
22d  May,  1819,  by  Wm,  and  James  Coleman^  executors  otSamud 
Jacobs^  deceased,  to  the  Register  of  the  county  of  Lebanon,  and  also 
the  administration  account  of  the  said  executors,  exhibited  1st  De- 
cember, 1820,  and  finally  passed  and  confirmed  on  3d  January, 
1821,  and  in  connection  with  those,  a  receipt  and  acquittance  firoai 
Jacob  M  Haldeman  and  Richard  T.  lojcobs^  administrators  cfe  boids 
non  then  appointed,  bearing  date  8d  January,  1821,  the  said  receipt 
and  afcquittance  having  been  given  by  the  said  administrators  dt 
bonis  non  to  the  aforesaid  executors,**  to  which  the  plaintiff  object- 
ed, the  court  sustained  the  objection,  which  formed  //ic  seventh  IM 
of  exceptions. 

The  defendants'  testimony  being  closed,  the  plaintiffs  made  the 
following  offer  "The  defendants  having  given  in  evidence  by  Mr. 


Digitized  by 


Google 


Dec.  Adj.  Ct  1829.]    OF  PENNSYLVANIA.  167 

(The  Bank  of  Pennsylvania  v.  Jacob  M.  Haldcman  and  Richard  T.  Jacobs 
administrators  de  bonia  non»  with  the  will  annexed,  of  Samuel  Jacobs, 
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OgiUn/f  that  the  chcc|f  of  two  thousand  five  hundred  dollars,  was 
paid  to  a  boy;  the  plaintiffs  now  offer  to  prove  that  Christian 
Brubaker  sent  his  check  of  one  thousand  dollars,  dated  2l8t  March, 

1819,  to  the  bank,  by  a  hoy  out  of  Ober  and  Kline's  store — that  the 
boy  who  went  to  the  bank  for  the  money  was  about  12  or  14  years 
of  age,  who  returned  in  a  few  minutes  and  brought  the  money  with 
Mm,"  to  whicli  tlie  defendant  objected,  the  objection  was  overruled, 
and  testimony  admitted,  which  tormed  the  eighth  bill  of  eoccepiiom. 

.  The  testimony  being  closed,  the  defcncknt  propounded  to  the 
court,  the  following  points,  upon  which  they  were  requested  to 
charge  the  jury. 

1.  That  after  probate  of  the  will  and  a  grant  of  letters  of  admii^ 
istration,  an  executor  is  the  only  legal  representative  of  the  testator, 
for  the  purpose  of  settling  his  estate.  That  in  the  settlement  of  the 
personal  estate,  at  least,  his  powers  are  limited  only  by  the  laws  of 
the  land,  or  by  an  express  restriction  in  the  will.  That  he  may 
collect  debts  and  pay  creditors,  settle  or  compound  for  outstanding 
accounts,  and  that  so  far  as  regards  the  debtors  and  creditors,  the 
settlement  is  final  and  conclusive,  and  can  never  be  enquired  into 
or  overhauled  by  any  succeeding  executor  or  administrator  debontg 
non. 

2.  That  an  administrator  de  bonis  nan  is  confined  by  his  very 
appointnxent,  to  the  administration,  of  such  portion  of  the  estate,  as 
was  unadnUnistered  by  bis  predecessors* 

8.  That  as  itisjui  uncontradicted  proof,  that  fV.  Coleman^  one  of 
the  executors  duly  appointed  of  Samuel  Jacobs,  deceased,  did  on  the 
5th  June,  1819,  settle  the  accounts  of  his  testator  with  the  office  of 
Discount  and  Deposit  at  Lancaster,  and  approved  of  its  correct- 
ness; and  at  that  time  received  and  took  into  his  possession  all  the 
checks  then  remaining  in  the  said  office;  including  the  one  dated 
32d  March,  1819,  the  subject-matter  of  this  suit;  and  as  he  on  2d 
July  following,  after  full  knowledge  of  the  suspicions  entertained 
hj  some  of  the  heirs  as  to  tlic  genuineness  of  the  above  mentioned 
check,  drew  by  bis  check  of  2d  July,  1819,  in  the  name  of  fVm. 
Coleman^  executor  of  Samuel  Jojcobsj  deceased,  the  whole  balance 
then  due  to  his  testator  by  the  said  office,  viz:  two  thousand  five 
Iwndred  eighty-seven  dollars  and  sixty-nine  cents:  and  afterwards 
deposited  the  same  to  the  credit  of  Wm.  and  James  Coleman,  exe- 
cutors of  Samuel  Jacobs,  deceased];  that  this  was  such  a  settlement 
as  must  completely  protect  the  present  defendants. 

>  4.  That  as  it  is  in  express  j)roof,  by  the  letter  of  administrations 
de  bonis  non^yen  in  evidence  by  the  plaintiffi,  that  subsequently  to 
the  2d  of  July,  1819,  the  date  of  the  settlement  with  the  office  of 
Discount  and  Deposit  as  s^  forth  in  the  preceding  point,  Wm.  and 
James  Coleman ^  executors  of  Samuel  Jacobs,  deceased,  settled  their 
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administration  account  on  the  said  estate,  and  that  the  same  was 
approved  of  by  the  orphans'  court  of  the  county  of  LebanoB, 
before  they  were  discharged  from  their  trust  as  executors  aforesaid; 
and  as  the  said  account  remains  until  this  day  in  full  force  and 
unappealed  from»  that  this  is  such  an  administration  of  this  part  of 
the  assets,  m  must  entirely  prevent  the  present  plaintifiu  from 
recovering  in  this  suit 

5.  That  as  the  money,  the  subject  matter  of  the  present  suit, 
was  voluntarily  settled  for,  and  paid  by  the  executors  of  Samud 
Jacobsf  deceased,  to  the  present  defendants,  and  by  them  received 
without  any  fraud  or  unfair  practice,  it  could  never  be  recover* 
^  even  by  the  executors^  themselves,  and  a  fortiori  not  by.  the 
administrators  de  bonis  non. 

6.  That  it  is  well  settled  as  a  general  rule  of  evidence,  that  the 
best  evidence  the  nature  of  the  case  will  admit  of,  must  be  pro- 
duced; and  as  it  is  in  proof  that  William  Coleman^  to  whonn  Joseph 
OgUby  the  witness,  delivered  the  checks,  was  present,  attending 
the  trial  of  this  cause;  and  as  the  plaintiffs  nave  not  thouf^ 
proper  to  call  him  to  prove  the  identity  of  the  six  checks  read  in 
evidence  to  the  jury,  and  particularly  the  check  of  22d  March, 
1819,  for  two  thousand  five  hundred  dollars,  now  alleged  to  be 
counterfeit,  and  to  recover  the  amount  df  which,  with  interest,  this 
suit  is  brought;  the  plaintilTs  therefore  cannot  recover,  and  the 
jury  must  find  for  the  defendants. 

7.  That  the  belief  of  the  three  witnesses,  Joseph  Ogilhy^  John 
Elder  and  George  Beckdf  as  to  the  identity  of  the  check  of  22d 
March,  1819,  is  not  evidence,  that  it  is  the  same  check  that  was 
paid  by  Joseph  Ogilby;  the  plaintifis  must  prove  the  actual  fact  of 
identity,  and  not  having  done  so,  they  cannot  recover  in  this  suit 

8.  That  mere  belief  is  no  evidence,  except  from  necessity;  aad 
when  the  party  has  it  in  his  power  to  prove  the  actual  fact,  he 
must  do  so,  and  nothing  short  of  that  is  evidence. — And  wherever 
there  is  an  allegation  of  forgery,  as  in  this  case^  it  is  indispensably 
necessary  to  prove  the  identity  of  the  thing  alleged  to  be  forged; 
and  as  the  plaintifls  (if  the  fact  were  so,)  had  it  in  their  power 
to  prove  that  this  was  the  klentical  check  paid  by  Mr.  OgUby^  and 
have  not  so  proved,  they  have  failed  to  maintain  their  action 
and  the  verdict  must  be  in  favor  of  the  defendants. 

9.  That  the  opinion  and  belief  of  witnesses,  in  regard  to  the 
genuineness  of  writing,  must  be  founded  upon  the  impression  made 
upon  their  minds  by  the  hand-writing  itself;  and  opinion  or  belief 
founded  not  upon  this,  but  upon  extrinsic  circumstances  is  prima 
facia  evidence  of  the  geniuneness  of  the  instrument  in  question. 

WILLIAM  JENKINS, 
JOHN  R.  MONTGOMERY- 
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CHAR(3fi  OF  THE  CouRT. — This  w  an  action  on  the  case,  brought 
by  the  adnunistratora  dc  bonis  non^  of  Samuel  Jacobs,  deceased, 
against  the  Bank  of  Pennsylvania,  to  recover  from  that  institution, 
two  thousand  five  hundred  dollars,  which  the  plain  tills  allege  was 
ioofH-operly  credited  to  the  hank,  in  the  depoait  account  of  tho 
deceased,  on'  a  check  which  they  allege  is  forged,  ^ted  on  the 
22d  March,  1819,  for  tliatsum. 

2^  Administrators  de  bonis  non^  are  administrators  after  the  first  ad« 
ministrators  or  executors  of  a  deceased  have  died,  or  have  been 
diacharged  by  the  proper  authority  from  their  trust  Their  office 
is  to  administer  the  goods  and  chattels  of  the  deceased,  which  have 
not  been  administered  by  the  fii*st  administrator  or  executor;  and 
one  of  the  questions  that  arise  in  this  cause,  of  which  tlic  court  will 
giFC  you  their  opinion  prc^scnlly,  is,  whether  the  money  in  question 
has  been  administered  upon  by  William  and  James  Coleman^  who 
were  the  executors  of  the  will  of  the  deceased. 

1st.  point.  Tlie  executors  of  a  deceased  are,  during  their  con- 
tinuance in  office,  the  only  representatives  of  tlie  deceased,  in  rela- 
tion (o  his  personal  property,  and  in  tlic  discharge  of  their  trust  in 
settling  and  managing  the  pert^onal  estate,  their  power  is  limited 
only  by  the  Liw  and  the  will  of  the  testator,  vvliom  they  represent. 
Thipy  may  collect  debts,  pay  creditors,  and  settle  and  compound  for 
•OKtstanding  accounts.  \i\  this  case  the  defendants  contend,  that  the 
executors  on  the  5th  of  June,  1811),  made  a  settlement  of  the  ac- 
eouot  between  the  estate  of  Samuel  Jacobs,  deceased,  and  the  bank; 
and  that  on  the  2d  of  July,  aftcrwartb,  they  recognized  the  settle- 
Tn&iiy  by  drawing  from  tJic  bank  the  balance  due  on  the  books  of 
the  imitltution,  and  depositing  it  to  their  credit  as  executors.  That 
in  the  settlement  tliere  was  comprised,  as  one  of  the  items  of  credit 
to  the  bank,  the  sum  of  two  thousand  live  hundred  dollars,  which 
the  bank  had  paid  on  the  check'  of  the  22d  March,  now  alleged  to 
be  forged.  The  plaintiiUs  deny  tliat  this  was  a  final  settlement  of 
the  accou>ts  between  the  hank  and  the  estate,  and  allege  that  no 
examination  of  the  items  took  place  by  the  executors  who  made  it, 
and  contend  that  it  amounts  to  no  more  tlian  receiving  on  their 
part,  from  the  bank,  what  appeared  due  on  its  books.  Whether 
the  executors,  or  any  one  of  them,  did  examine  the  account  and 
approve  of  it,  and  make  a  final  settlement,  is  a  matter  of  fact  for 
your  consideration.  If  they  did  not  make  a  final  settlement  with 
the  bank,  but  only  received  from  the  institution  what  appeared  to 
be  due  on  its  books,  then,  if  tlie  check  in  question  be  a  forgery,  and 
the  bank  has  taken  cr(  dii  for  it,  and  has  not  paid  it  to  the  exccu- 
toTti — the  two  thou:and  five* hundred  dollar?  in  qucbtion,  are  a  part 
of  the  ciftate  of  the  tkcca.^l,  whicli  was  m)t  adinini^^tcrtd  upon  by 
<he  ^.'xccutocs  and  inav  I'C  rcctn  vied  in  thi:?  action. 
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A  settlement  made  hj  an  executor,  between  the  estate  of  the 
testator  and  one  who  is  indebted  to  it,  is  so  far  final  and  conclusive 
upon  the  subsequent  administrator  de  bonis  non,  who  is  appointed 
after  the  executor  resigns  or  dies,  that  he  cannot  overturn  it,  unless 
he  can  shew,  hj  clear  and  satisfactory  evidence,  that  there  was 
a'  mistake  in  such  settlement,  or  some  fraud  practised  on  the  exe- 
cutor, by  which  such  debtor  obtained  a  credit  against  the  estate, 
to  which  he  was  not  in  law  or  justice  entitled.  If  he  can  so  make 
out  such  mistake  or  fraud,  the  administrator  de  bonis  non^  may 
recover  the  amount  of  such  mistake,  as  goods  of  the  deceased 
which  have  not  been  administered  by  the  executor.  To  apply  this 
rule  to  the  present  case.  If  the  jury  are  satisfied,  that  the  check 
in  question  of  the  22d  of  March  1819,  for  two  thousand  five  hun- 
dred dollars,  is  the  same  check  for  which  the  bank,  in  the  settle- 
ment with  the  executors  got  a  credit  of  that  sum;  if  they  are  also 
satisfied  that  the  check  is  a  forged  paper,  and  that  in  the  settle- 
ment, the  executors  o( Samuel  Jacobs  supposed  it  to  be  genuine,  and 
under  that  mistake  on  their  part,  it  was  credited  to  the  bank; 
then  the  two  thousand  five  hundred  dollars,  in  the  check  mentioned^ 
may  be  recovered  by  the  present  plaintiffi,  as  so  much  of  the  estate 
of  die  deceased  Samuel  Jacobs,  which  did  not  come  to  the  hands  of 
his  executors,  and  was  not  administered  by  them. 

2d  point.  The  administrator  de  bcnis  non,  is  confined  by  bis 
appointment,  to  the  administration  of  such  portions  of  the  estate,  as 
were  unadministcred  by  his  predecessor. 

3d  point.  In  answer  to  the  third  point,  the  court  say — whether 
the  facts  be  as  they  are  stated  in  this  point,  the  jury  must  judge — 
but  taking  them  to  be  all  true,  as  they  are  stated,  it  does  not  follow, 
as  an  unconditional  conclusion  of  law,  that  the  plaintiffs  cannot 
recover.  If  such  fraud  or  mistake  happened  in  the  settlement,  if 
one  was  made,  as.  the  court  has  mentioned,  and  the  jury  are  satis- 
fied of  the  identity  of  the  check  in  question — that  it  is  forged,  and 
that  it  was  credited  in  the  settlement  by  the  executors  under  a 
mistaken  idea  that  it  is  genuine,  as  the  court  has  already  said,  the 
plaintiffs  may  recover. 

If  the  jury  be  of  opinion,  that  the  executors  did,  on  the  5th  of 
June,  1819,  make  a  settlement  of  the  account  between  the  estate 
and  the  bank,  and  that  afterwards,  on  the  2d  of  July,  1819,  and 
after  they  had  their  attention  drawn  to  the  subject,  by  being 
informed  of  the  suspicions  of  some  of  the  heirs  that  the  check  in 
question  Was  a  forgery,  they  confirmed  it — they  will  take  it  into 
consideration,  together  with  the  lapse  of  time  from  July,  1819 
before  the  bringing  of  this  suit,  when  they  come  to  make  up  their 
opinion  on  the  question,  whether  the  check  of  22d  March,  1810*  is 
a  forgery  or  not 
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4th  point  In  answer  to  the  fourtli  point  the  court  say-^That 
the  recitals  in  the  letters  of  administration  de  bonis  now,  given  in 
evidence  by  the  plaintiUs,  must  be  taken  to  be  true.  They  show 
that  before  the  granting  of  them,  the  executors  had  settled  their 
account,  as  stated  in  this  point.  The  presumption  of  law  is,  that 
the  account,  so  settled  by  the  executors,  contained  a  full  and  per- 
t^i  account  of  all  the  assets  of  the  deceased,  which  had  come  to 
their  hands  at  the  time  they  were  discharged  from  their  trust,  and 
that  it  was  duly  settled  and  approved  by  the  propel*  autliority. 
Whether  the  settling  of  the  administration  account  by  the  exe- 
cutors, as  stated  in  this  point,  was  an  administration  of  the  part  of 
the  assets  of  the  deceased,  now  in  question  in  this  suit,  depends  on 
the  feet,  whether  the  two  thousand  five  hundred  dollars,  mentioned 
in  the  check  in  questipn,  had  previously  to  that  time,  come  to  the 
hands  of  the  executors.  If  they  had  received  the  money  in  ques- 
tion from  the  bank,  the  plaintifis  could  not  recover  in  this  suit, 
whether  they  charged  themselves  with  it  in  their  administration 
account  or  not.  If  they  cliarged  themselves  with  it  in  their  admin- 
istration account,  settled  by  them,  tlicy  have  administered  on  it, 
Mid  the  plaintiffs  cannot  recover,  whether  they  have  received  it 
of  the  bank  or  not.  If  they  neither  received  it  from  tlie  bank,  nor 
charged  themselves  with  it  in  their  account,  then  the  settling  of  an 
account  as  mentioned  in  this  point,  would  not  be  an  administra- 
tion on  this  part  of  the  assets  of  the  deceased,  and  the  plaintiff  is 
not,  on  that  account,  prevented  from  recovering. 

5th  point  'In  answer  to  the  fifth  point  the  court  say — Where 
money  is  paid  by  one  man  to  another  in  such  circumstances,  that 
the  party  who  receives  it  may,  in  good  faith  and  conscience  retain 
it  But  when  a  bank  has  credit  allowed  to  it  in  a  settlement  with 
an  individual,  for  a  check  it  has  previously  paid  out,  this  is  no 
payment  by  the  individual  to  the  bank,  whether  the  check  be 
genuine  or  forged.  If  it  be  a  genuine  check,  the  bank  of  course 
cannot  be  called  on  again  for  the  money — if  it  be  forged  it  can.. 

Cth  point.  To  the  sixth  point  the  court  say — In  a  prosecution 
for  a  forgery  of  a  bank  note,  it  is  necessary  for  the  prosecutor  to 
show,  ei3ier  that  there  is  some  particular  mark  on  the  paper 
charged  to  be  forged,  by  which  it  can  be  identified,  or  he  must 
produce  every  person  who  has  had  the  custody  of  it  since  it  was 
passed  by  the  prisoner,  to  make  out  the  identity.  But  the 
court  is  of  opink)n,  this  strictness  is  not  necessary  in  civil  cases; 
in  criminal  cases  the  prosecutor  is  himself  a  witness,  and  there- 
fore' can  form  a  link  in  the  chain  of  proof  of  identity — but  in 
civil  cases  the  plaintiff  cannot  be  examined,  and  therefore  if  it 
were  necessary  to  produce  as  a  witness  in  court,  every  person  who 
has  had  custody  of  the  paper,  when  it  had  come  to  the  hands  of 
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the  plaintiff,  the  identity  could  not  be  made  out,  except  in  cases 
where  some  particular  mark  had  been  put  on  it.  Secondary  evi- 
dence is  such  as  indicates,  that  there  is  better  evidence  behind,  in 
the  power  of  the  party,  w  hich  he  declines  to  produce.  Whether 
William  Coleman  could  have  identified  the  check  in  question  bctte? 
than  the  witnesses  who  have  been  examined,  is  entirely  contingent 
— they  had  passed  out  of  his  hands  into  the  hands  of  the  plaintiifi. 
The  court  is  therefore  of  opinion,  that  the  plaintiffsiwerc  not  bound 
to  produce  William  Colernan,  to  prove  the  identity  of  the  check  in 
question.  Whether  they  be  the  same  checks  which  were  by  the 
bank  delivered  by  William  Coleman,  is  a  matter  of  fact,  wliich 
must  be  submitted  to  the  jury. 

7th  point.  In  answer  to  the  seventh  point  the  court  say — ^Mcrc 
belief  of  a  witness  unacquainted  with  the  matter  touching  what  is  to 
he  examined,  is  certainly  no  evidence.  The  witnesses  who  speak 
on  the  subject  of  the  identity  of  the  check  of  the  22d  March,  1819^ 
are  the  cashier  of  the  bank,  /.  Ogilby^  and  George  Beckel,  who  was 
at  the  time  a  clerk  in  the  institution;  both  of  whonFi  had  seen  St  in 
bank,  and  John  Elder,  who  had  seen  it  wlnle  it  was  in  the  custody 
of  WilUam  Coleman.  You  have  heard  wliat  these  witnesses  haVe 
said  on  the  subject.  The  fact  that  the  check  given  in  evidence  of 
the  22d  March,  1819,  is  the  same,  or  whether  the  bank  had  the 
two  thousand  five  hundred  dollars  in  question  in  this  suit,  is  an 
important  one  in  this  cause,  and  before  the  plaintiffs  can  recover, 
they  must  make  it  out  by  clear  and  satisfactory  evidence.  If  the 
evidence  before  you,  satisfies  your  minds  of  the  fact,  Hiat  the  check 
given  in  evidence  is  the  same  check,  you  may  find  it  without  any 
more  positive  proof:  If  you  are  not  s<'itisficd  of  \\m  fact,  your  ver- 
dict ought  to  Ixi  for  the  defendants. 

8th  point.  The  court  have  already  in  substance  answered  this 
point  The  court  have  submitted  to  you,  the  question  of  fact  in 
relation  to  the  identity  of  this  check  of  22d  March  1819,  as  wcfH 
as  of  the  other  checks.  It  is  for  you  to  judge,  whether  the  evidence 
gives  you  entire  satisfaction  or  not.  If  it  does  not,  you  ought  ta 
find  for  the  defendants;  if  it  does,  then  you  ^vill  find  the  fact  of  the 
identity,  as  the  court  have  referred  it  to  you. 

0th  point  The  opinion  of  a  witness  in  regard  to  the  genuineness 
of  a  writing,  must  be  founded  on  impressions  made  on  his  mind  by 
hand-writing  itself.  When  a  witness  is  called  who  knows  the  hand- 
writing of  the  person  whose  name  is  alleged  to  be' forged,  and  he  is 
of  opinion,  without  referring  to  facts  extrinsic  of  the  writing,  that  H 
is  a  genuine  paper,  hb  evidence  must  go  to  the  jury  as  prima  facie: 
evidence  of  the  genuineness  of  the  paper.  If  such  a  witiiess  cannot 
say,  on  examining  it,  whether  it  is  genuine  or  not,  without  recur- 
ring to  extrinsic  mctj;  in  relation  to  it,  it  proves  cither  that  it  is  i)ui 
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hand  of  the  person  who  purports  to  have  written  it,  or  that  it  is  so 
good  an  imitation,  that  it  is  very  difficult  to  discriminate  between 
it  and  the  genuine  writuig  of  the  person. 

Finally,  the  case  submitted  to  your  consideration  is  an  important 
one,  not  only  on  account  of  the  amount  in  controversy,  but  on 
account  of  the  nature  of  the  facts  which  you  are  to  determine. 
The  plaintills  allege,  that  the  check  in  question,  of  the  22d  March, 
1810,  is  the  same  check  on  which  the  bank  paid  out  the  two 
thousand  five  hundred  dollars,  for  which  the  suit  is  brought^  and 
that  it  is  a  forgery.  If  they  have  made  out  these  facts  by  evidence 
which  satisfies  your  minds,  ihey  can  recover;  but  if  they  have 
failed  in  proving  cither  of  them,  to  your  satisfaction,  they  cannot 
recover. 

In  this  court  the  following  errors  were  assigned: 

1.  The  court  erred  in  admitting  in  evidence,  the  checks  objected 
to  by  the  defendant's  counsel,  and  enumerated  in,  and  made  the 
subject  of  the  first  bill  of  exceptions. 

2.  The  court  erred  in  permitting  the  plaintifls  to  give  in  evidence, 
the  matters  contained  in,  and  made  the  subject  of  the  seccmd  bill 
of  exceptions. 

3.  The  court  erred  in  permitting  the  plaintifls  to  give  in  evidence, 
that  part  of  the  olTcr  marked  in  italic  letter y  and  recited  in,  and 
made  the  subject  of  the  third  bill  of  exceptions. 

4.  The  court  erred  in  permitting  the  plaintiflfs  to  give  in  evidence, 
the  matters  contained  in,  and  made  the  subject  of  the  fourth  bill  of 
exceptions. 

5.  The  court  erred  in  permitting  the  plaintiffs  to  give  in  evi- 
dence, the  matters  contained  in,  and  made  the  subject  of  the  fifth 
bill  of  exceptions. 

6.  The  court  erred  in  over-ruling  the  motion  made  by  the  couiv 
ael  of  the  defendants,  and  contained  in,  and  made  the  subject  of 
the  sixth  bill  of  exceptions. 

7.  The  court  erred  in  refusing  to  allow  the  defendants  to  give  in 
evidence  the  matters  contained  in,  and  made  the  subject  of  tho 
seventh  bill  of  exceptions. 

8.  The  court  erred  in  admitting  in  evidence,  on  the  part  of  the 
{daintiifi,  the  matters  contamed  in,  and  made  the  subject  of  the 
eighth  bill  of  exceptions. 

9.  The  tourt  erred  in  their  answers  to  the  first,  third,  fourth 
fifth,  sixth,  seventh  and  eighth  points,  proposed  by  the  counsel  for 
the  defendants. 

10.  There  is  a  misjoinder  of  counts  in  the  declaration,  and  the 
general  verdict  rendered  thereon  is  erroneous. 

11.  The  declaration  sots  forth  no  cause  of  action  on  the  port  of 
the  plaintiils. 
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Jlfoa/^owiery  and  Jbiitw^,  for  plaintiff  in  error. 

1st  bill.  Mr.  Ogilby  having  parted  with  the  possession  of  the 
checks,  and  they  having  passed  into  the  hands  of  several  persons 
afterwards,  his  testimony  was  not  sufficient  so  to  identify  the  checks, 
as  to  make  them  competent  evidence  to  go  to  the  jury.  If  a  wit- 
ness who  identities  a  forged  paper  has  parted  with  the  possession 
of  it  for  a  time,  the  person  into  whose  possession  it  was  put  by 
him,  must  be  called.  Commonzoealth  v.  Kinnisoriy  4  Mass  Rep.  640. 

2d  bill.  Although  the  witness  had  seen  the  testator,  Mr.  Jacobs^ 
write,  and  knew  his  hand-writing,  yet  he  was  permitted  to  ans\^'€r 
the  question,  not  predicated  upon  his  knowledge,  but  upon  the 
comparison  of  the  hand-writing  in  the  check  in  question,  with  other 
checks  admitted  to  be  genuine.  A  comparL^^on  of  hand-writing  is 
never  allowed,  except  in  corroboratioti  of  testimony  derived  from 
knowledge  of  the  hand-writing.  It  is  never  admitted  of  itself,  to 
destroy,  but  to  support  other  testimony.  JVorris'  Fmke^s  Ev.  154. 
Jackso9t  ex  derm  v.  Faudusetij  5  Johns,  Ilcp,  144.  Vickroy  v.  Skdly^ 
lASerg.  Sf  Rawle,  372.    Decosia  v.  Ptm,  Appendix  to  Peake's  Ev.  42. 

3d  and  4th  bills.  The  testimony  admitted  was.  that  of  an  expert 
in  judging  of  handwriting.  This  point  is  new  in  Pennsylvania,  and 
that  very  circumstance  is  a  strong  argument  against  the  necessity 
of  adopting  such  a  rule  of  evidence.  The  ordinary  ties  which 
induce  many  witnesses  to  speak  the  truth,  will  i)ot  operate  upon 
the  mind  of  an  expert — if  he  falsifies  he  need  not  fear  detection ;  for 
he  does  not  speak  of  facts,  but  his  own  opinion.  It  would  be  dan- 
gerous to  create  such  a  cla?s  of  witnesses,  wh6  would  be  operated 
upon  by  their  own  fancied  ingenuity  or  dexterity  in  detection. 
The  doctrine  is  repudiated  in  2  Stark.  Ev.  G58. 

5th  bill.  Circumstances  unconnected  with  the  paper  alleged 
to  be  forged,  is  incompetent  evidence.  JVorris^  Peake  154. 

6th  bill.  It  is  competent  for  the  court  to  withdraw  illegal  evi- 
dence from  the  consideration  of  the  jury — and.  that  the  e\ndcnce 
was  illegal,  is  argued  in  the  fq^egoing  bills. 

7th  bill.  It  had  appeared  in  evidence,  that  at  the  time  the  inven- 
tory was  taken,  Mr.  Haldeman,  one  of  the  present  plaintiffs,  who  is 
also  one  of  the  heirs,  was  present,  and  saw  the  balance  struck  fai 
the  testator's  bank-book,  predicated  upon  the  allowance  of  the 
ahiount  of  this  check  to  thie  bank — and  the  testimony  offered  and 
rejected  by  the  court,  was  for  the  purpose  of  establishfcg  the  fact, 
that  he  had  acquiesced  in  that  settlement,  by  permitting  the  admi- 
nistration account  of  the  executors  to  be  settled,  without  objection; 
predicated,  as  to  that  part  of  the  administration,  upon  the  settle- 
ment made  by  Mr.  Coleman^  with  the  bank  s(?veral  years  before, 
which  ought  to  have  had  a  powerful  influence  upon  (he  jury. 

8th  bill.   The  testimony  was  not  rebutting. 
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9th  bill  (To  the  charge  of  the  court) 

1st,  2d,  3d,  and  4th  points.  The  duties  of  an  administrator  de 
bonis  non^  are  limited  to  the  management  of  such  goods  of  the 
testator  or  intestate,  as  have  not  been  administered  by  the  execu^ 
tor  or  previous  administrator,  or  mixed  with  his  own;  and  therefore 
the  subject  matter  of  this  suit  having  been  acted  upon  and  settled 
by  the  executor,  the  administrator  de  bonis  now,  has  no  power  over 
it.  BBac.  Ah.  19.  Grout  v.  Chamberlain^  4  Mass.  611.  If  the  exe- 
cutor erred  in  that  settlement,  the  heirs  may  look  to  ,him  to 
correct  that  error  as  it  respects  their  interest  Allen  v.  Irwinf  1  Serg^ 
if  Rawlcj  549.  The  act  of  an  executor  is  conclusive  upon  ail 
persons  interested  in  the  estate.  Jacob  v.  Ilarwood^  2  Ves.  267. 
JSTugent  v.  Giffard,  1  Alk  Rep.  463.  Moore's  Cases,  494.  In  Pack- 
man*s  case^  6  Coke  19,  it  is  decided  that  the  act  of  an  executor, 
although  fraudulent^  is  binding  against  the  second  administrator, 
but  it  is  otherwise  as  to  creditors.  If  there  had  been  collusioii 
between  the  bank  and  William  Coleman^  the  executor,  or  if  it  had 
been  a  mere  gift  by  the  latter  to  the  former;  tJie  heirs  or  legatees 
may  pursue  the  fund  into  the  hands  of  the  bank,  but  there  is  no 
necessity  for  the  interference  of  the  administrator  de  bonis  non,  for 
the  fund  has  already  been  passed  upon,  administered,  by  the  per- 
sonal legal  representative  of  the  estate.  Petre  v.  Clark,  11  Serg.  4* 
Itawle,  377.  Skiner  14S.  Com.  Dig.  271.  title  Administrator.  2  Eq. 
Co.  Ah.  424.  If  an  executor  settles  a  claim  of  the  estate,  and  tak^ 
irom  the  debtor  his  note  for  a  balance  due,  the  administrator  de 
bonis  ncm,  can  never  recover  that  balance  from  the  executor  or  his 
representative.  JVankfordy.  Wankford.  2  Salk.  306.  2  Ventris,  662. 
Vernon,  173.  Upon  the  settlement  between  the  bank  and  the 
executor,  taking  the  mistake  for  granted,  the  bank  had  and 
received  the  naoney  for  the  use  of  the  executor,  and  on  this  gound, 
the  administrator  de  bonis  non,  cannot  recover. 

5th  point.  When  the  settlement  took  place  between  the  exe- 
cutor and  the  bank,  each  party  had  a  fuU  knowledge  of  all  the 
facts;  and  upon  that  knowledge  the  executor  exercised  his  discre- 
tion and  allowed  this  check  to  be  credited  to  the  bank;  and  the 
matter  thus  rested  for  four  years  and  upwards,  by  which  the 
.  bank  was  lulled  into  security,  and  all  hope  of  detecting  the 
foi^er  and  saving  itself  was  gone  when  this  suit  was  brought;— 
may  not  the  defendant,  under  these  circumstances  ex  equo  et  bono, 
now  refuse  to  pay  the  money.  On  this  point  were  cited  Levy  v. 
The  Bank  of  the  U.  Stgites.  1  Bin.  27.  Morris  v.  Turin  1  Dal.  147. 
Rapalge  v.  Emory,  2  Dal.  51.  Money  cannot  be  recovered  from 
a  defendant,  which  good  conscience  does  not  require  him  to  refund. 
Willing  V.  Peters,  12  Serg,  &f  Razclc,  177.  Dicchman  v.  Northampton 
Bank,  1  Raxvlc,  54. 
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Gth,  7th,  8th  and  0th  points — have  been  argued  la  the  first, 
^cond  and  third  bills  of  exception. 

There  is  a  misjoinder  of  counts  in  the  declaration.  The  promise 
to  pay  is  the  subject  matter  of  the  action,  upon  which  tlie  right  to 
recover  must  depend — the  first  count  lays  the  promise  to  have 
been  made  by  the  defendant  to  Samuel  Jacobs,  in  his  life  time — the 
second  lays  it  to  have  been  made  to  his  administratoi-s,  the  present 
plaintiffs,  in  1823.  Such  counts  cannot  be  joined.  2Sauiid,  117. 
Iknjiet  V.  Verdecn,  2  Ld.  Raynu  841.  1  Arch.  Prcw.  59-GO.  2  Pcnn'a 
Prac.  397.  In  all  cases  of  promises  made  to,  or  by  an  executor  or 
administrator,  after  the  death  of  the  testator  or  intestate,  the  action 
is  personal,  and  therefore  different  from  an  action  upon  a  promise 
by,  or  to  the  testator  where  the  action  must  be  in  the  represen- 
tative character.  Grkr  v.  Huston,  8  Scrg.  ^  Raude,  402.  Wdfcrs- 
hergcr  v.  Bucjicr  10  Scrg.  ^  liawle^  11-13.  Tlie  misjoinder  is  not 
cured  by  the  verdict.  Stroccfca-v.  Grant,  10  Serg,  Sf  Bawle,  237. 

Suppose  tlie  verdict  to  have  been  for  the  defendant,  what  would 
be  the  judgment  thereon  as  respects  costs?  On  the  first  count  the 
judgment  for  casts  would  have  been  against  the  estate: — On  the 
second,  it  would  have  been  against  the  administrators  personally. 

Porter  and  Ebnakcr,  for  defendant  in  error. 

1st.  bill.  The  identity  of  the  checks  was  a  matt<?r  of  fact  for  tho 
jury,  and  the  court  could  not  have  withheld  them  on  the  ground, 
tba,t^s7ifficicni  evidence  had  not  been  given  to  satisfy  the  jury  that 
they  were  the  same  which  the  executor  had  received  out  of 
bank.  The  checks  had  been  in  the  possession  of  the  plaintilfs  in 
this  suit,  who  could  not  have  been  examined.  The  ConinionucaUh  v. 
Kmnison,  4  Mass,  640,  is  a  criminal  case,  wherein  strictness  Lj 
required,  and  is  not  applicable  to  this  principle  involved  in  a  civil 
Fuit  It  was  alleged  by  the  plaintiffs  that  the  check  of  the  22d 
March,  1819,  in  question,  was  made  in  the  bank,  by  tracing  the 
hand-writing  of  Mr.  Jacobs  from  the  other  checks,  hence  the  im- 
portance of  letting  all  the  checks  go  to  the  jury. 

2d  bill.JThe  evidence  offered,  and  to  which  exception  was  taken, 
was  not  matter  of  opinion  derived  from  a  comparison  of  hand-writ- 
ing; but  was  the  judgment  of  the  witness,  predicated  uj[>on  his 
knowledge  of  the  hand-w  riting  of  Mr.  Jacobs,  aided  by  a  compari- 
e(m  of  the  alleged  forgery  with  genuine  signatures;  being  a  much 
stronger  and  more  satisfactory  kind  of  evidence  than  knowiedgc 
without  the  aid  of  a  refreshed  menK)ry.  The  case  of  Vickroy  v.  At/- 
ty,  14  Sergt.  4^  Rawle  872,  is  that  a  comparison  of  hand-writing 
alone^  is  not  endcnce  in  case  of  a  public  offjccr;  from  which  the 
inference  is  strong,  that  if  conncctea,  as  in  this  case,  with  actual 
knowledge  of  the  hand-writing,  it  is  good  evidence.  On  thi^  point, 
were  cited  Far-mcrs'   Lank  v.  WhilrhiJU   10  Sc^t.  *%^  Rauh .  110. 
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Homer  Y.  WaUis^  11  JIfim.  309.  But  what  rendered  the  evidence 
peculiarij  proper,  w^s  that  we  alleged  that  the  check  in  ques* 
tion  was  traced  from  the  other  checte. 

3d  lulL  A  person  who  is  an  expert  may  be  permitted  to  testif j 
whether  a  wnting  is  a  traced  hand  or  original  and  genuine.  Lodge 
V.  Piper,  11  Serg.  4"  Ramk,  333,  Hubly  v.  Vanhorny  7  Serg.  ^ 
RawUy  185.  But  even  if  the  court  of  commcMi  pleas  should  have 
been  in  error  in  the  admission  of  this  evidence;  under  the  circum- ' 
stances  this  court  will  not  reverse  the  judgment  on  that  ground, , 
for  no  evidence  v^as  given  by  the  plcuntiffi  in  pursuance  of  their 
offer,  by  which  the  defendant  was  prejudiced. 

4th  biU.  The  evidence  offered  was  merely  to  shew  the  original 
state  of  the  check  of  the  2l8t  March,  1819,  from  which  as  to  the 
word  ^'  March,"  we|  alleged  the  check  in  controversy  was  traced. 

5th  bill.  It  would  be  strange,  mdeed,  if  no  evidence  dehors  the 
paper  allied  to  be  foiled,  would  be  competent  to  prove  the 
forgery.  Other  evidence  may  be  absolutely  conclusive,  such  a» 
prpof  that  the  person  m^Mwe  name  is  allied  to  be  forged,  was  sick,. 
had  his  arm  broken,  was  out  oif  the  county  or  was  imder  some 
otber  disability;  and  the  circumstance  of  evidence  being  clear  and 
satisfactory  upon  the  point  of  inquiry,  is  a  good  reason  to  conclude 
that  it  is  l^al* 

7th  bill.  This  evidence  was  irrelevant — there  is  no  mention 
made,  either  in  the  inventory  or  administration  account  of  the 
check  in  question  or  the  money  in  the  bank  of  Pennsylvania — the 
inventory  was  made  on  the  22d  June,  1819,  aAd  the  settlement 
with  the  bank  not  until  the  2d  July  following.  The  evidence, 
would  have  had  a  tendency  to  embarrass,  rather  than  to  elucidate  * 
the  case. 

iBth  bill*  If  it  was  important  (or  the  defendant  to  give  in  evidence, 
by  1Mb*.  OffUbiff  that  the  check  in  question  was  paid  to  a  boy;  it 
was  equally  important  finr  the  plamtiffi  to  prove  that  Mr.  OgiOn/ 
was  nustaken,  that  it  was  anotner  check,  in  favour  of  another 
person,  that  was  paid  to  a  boy;  which  was  the  evidence  oflered 
and  given. 

9th  bill  (To  the  charge  of  the  court) 

As  to  die  duties  of  an  adnainistrator  de  boms  non,  were  cited  the 
SiaL  17  Chas.  11.  which  k  in  force  m  Pennsylvania.  Turner  v. 
Dcfoies,  2  Saun.  149.  3  Bac  Ah.  20.  Wheti  an  executor  actually 
administers  a  fund  or  part  of  the  assetts  of  the  estate,  the  adminis- 
trator de  boms  non  would  afterwards  have  nothing  to  do  with  it; 
but  the  money  now  claimed  by  the  plaintiffi  never  was  adminis- 
tered by  the  ej^ecutors;  on  the  contrary,  they  disclaimed  having 
any  thins;  to  do  with  it,  '<  unless  the  heirs  wouM  furnish  them  proof 
to  estabush  their  right  to  recover  it,"  which  was  not  done.    Cer- 
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tainly»  if  the  heirs  had  furnished  that  proof  to  the  executors  at  any 
time  before  they  went  out  of  office,  they  could  have  maintained 
the  action,  and  if  the  right  of  action  existed  in  the  executors  when 
they  went  out  of  office,  it  survives  to  the  administrators  de  bonis  mm. 
An  executor,  having  in  his  possession  a  bond  due  to  his  testator, 
demands  the  amount  from  the  obligor,,  who  produces  the  receipt  of 
the  obligee  in  full,  with  which  the  executor  is  satisfied,  and  so 
expresses  himself:  can  it  be,  that,  after  the  death  or  resignation 
of  the  executor,  the  administrator  de  bonis  non^  upon  the  di^very 
that  the  recipt  is  a  forgery,  cannot  sustain  a  suit  upon  the  bondt 
That  case  and  the  one  before  the  court  seem  to  be  parallel  as 
respects  this  point  K  then  the  facts  turn  out  to  be  such,  as  that 
the  money  is  recoverable  from  the  bank,  who  but  the  administrator 
de  bonis  non  can  sustain  the  action? — not  the  heirs,  for  if  the 
estate  should  turn  out  to  be  insolvent  they  should  not  have  the 
money — ^and  not  the  creditors,  for  it  could  not  be  determined 
which  of  them  would  be  entitled.  If  this  suit  is  not  rightly  brought, 
it  follows  that  the  estate  of  Mr.  Jacchs  is  entitled  to  the  money, 
and  has  no  remedy  to  recover  it. 

10th  error.  The  money  recovered  upon  either  of  the  counts  in 
the  declaration  would  be  assets  of  the  estate;  '*they  are  therefore 
rightly  joined.  Malin  v.  Bully  13  Serg.  Sf  Rawle,  441.  Stevens  v. 
(Svgg,  10  Serg.  4*  Rawle,  234.  Strohecker  v.  Grants  16  Serg.  ^ 
RazDle,2S7. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. — ^The  defendants  in  error,  who  were  plaintiffi  below, 
brought  an  action  of  assumpsit,  for  money  had  and  received,  against 
the  plaintiffs  in  error.  The  cause  was  tried  on  the  pleas  of  non- 
assumpsit,  and  payment  with  leave  to  give  the  special  matters  in 
evidence.  On  the  trial,  various  bills  of  exceptions  were  taken  by 
the  defendants,  to  the  adnfiission  and  rejection  of  testimony,  and  to 
the  chaise  of  the  court  It  became  necessary  to  decide  whether 
a  certain  paper,  purporting  to  be  a  check,  on  the  office  of  discount 
and  deposit  for  two  thousand  five  hundred  dollars,  dated  the  22d 
of  March,  1819,  signed  ^^Samud  Jacobs"  payable  to  himself  or 
bearer,  and  which  was  actually  paid  at  the  office,  was  a  genuine  * 
check  or  not.  The  defendants  in  error  alleged  that  this  paper  was 
a  forgery,  and  to  prove  their  allegation,  it  was  necessary  to  estab-  < 
lish  its  identity;  or,  m  other  words,  that  the  pa|>er  offered  in  evidence 
was  the  same  which  was  received  and  paid  m  bank.  Mr.  QgHbyf 
cadiier  of  the  bank,  declares  that  the  bank  paid  the  check  to  a 
little  boy,  on  the  29th  March,  1819.  On  Thursday,  the  25th  of 
March,  1819,  in  the  afternoon,  Samuel  Jacobs  was  violently  attack- 
ed with  a  cramp  in  his  stomach,  took  to  his  room,  and  did  not 
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leav^e  k,  until  he  was  a  coipse — ^he  died  on  the  14th  of  April,  1819. 
On  &e  5th  of  June  followmg,  WiUiam  Coleman^  one  of  the  execu- 
tors of  Samuel  Jacobs j  deceased,  took  his  bank-book  to  the  bank 
to  ascertain  the  balance  due  bim;  the  cashier  settled  the  book, 
«Bd  returned  it  to  him,  tc^ether  with  this  and  other  checks. 
These  checks  were  afterwards  given  to  Jajcdb  M.  Haldeman,  and 
bj  him  to  others.  After  the  plaintiffi  had  proved,  by  Mr.  OgUby 
the  cashier,  Samuel  Jacobs'  bank-book,  the  various  entries  of  credits 
in  it,  (enumerated  all  in  the  state  of  the  case,)  the  settlement 
made  in  it  on  the  5th  of  June,  1819^  and  that  he,  the  cashier,  pre- 
sumed the  checks  produced  to  be  the  same  checks  he  had  given  up 
to  William  Cdem/on,  that  he  knew  nothing  to  the  contrary,  but 
bdieved  the  checks  to  be  the  same,  and  that  he  had  filled  up  the 
one  of  the  1st  of  March,  1819,  for  two  thousand  dollars,  at  the 
counter  of  the  bank — they  offered  to  read  to  the  jury  the 
above  stated  entries  in  the  bank-book  and  the  checks  aforesaid. 
To  this  ofier,  so  far  as  respected  the  reading  of  the  checks  to  the 
jury,  the  defendant's  counsel  objected.  The  court  overruled  the 
objection,  and  permitted  the  whole  to  be  read — and  this  forms  the 
first  bill  of  exceptions.  It  is  contended,  that  the  papers  admitted, 
bad  not  been  sufficiently  identified^  that  the  question  was  whether 
the  check  was  a  ibrged  one  or  not,  and  that  therefore  it  could  not 
be  read  to  the  jury,  unless  all  were  called  in  whose  hands  it  had 
been,  nor  unless  the  witness  had  marked  the  check  before  he  had 
parted  with  it  It  is  true  the  question  was  whether  the  check  was 
Ibrged,  but  that  question  v«ras  for  the  jury,  and  therefore  the  evi- 
dence ofiered  was  clearly  admissible  to  establish  the  point  of 
indentity,  which  was  involved  in  it  Whether  it  was  satisfactory  and 
sufficient  for  that  purpose, it  was  for  the  jury  to  decide;  but  being 
relevant,  the  court  could  not  do  otherwise  than  refer  it  to  them, 
with  the  check,  in  order  that  they  might  exercise  their  judmients 

Tm  that  point,  as  well  as  upon  the  principal  question.  We  are 
opinion,  that  the  evidence  was  sufficient  to  entitle  the  plaintifis 
to  read  the  checks  to  the  jury.  After  the  plaintifis  had  read  to 
the  jury,  the  several  checks,  six  in  number,  including  the  check 
alleged  to  have  been  forged;  and  had  proved  by  John  Forster,  that 
he  had  seen  Samuel  JacAs  write  frequently-— draw  checks  in  bank; 
that  from  the  opportunity  which  had  been  given  to  him  to  exa- 
mine this  check,  (havine  looked  agsdn  at  all  the  six  checks,)  he 
believed  no  part  of  it  to  oe  in  the  hand-writing  of  Samuel  Jaccbsf 
and  also,  that  he  had  been  in.  the  habit  of  corre^nding  for  many 

J  ears  with  him  on  business — and  had  proved  by  Benry  Alward,  that 
e  had  seen  the  late  Samuel  Jacobs  write,  and  that  from  the  know- 
ledge he  had  of  his  hand- writing,  and  taking  evefy  part  of  the 
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check,  be  would  say  it  was  not  his  hand,  and  taking  the  whole 
check  as  it  appeared,  date,  filling  up,  and  agnature,  he  would  say 
it  was  not  his  band-writing — ^and  had  proved  by  Joseph  Wallace^  that 
he  had  often  seen  SamudJiicobs  write,  had  dealt  with  him  during 
the  years  1612, 1813  and  1814,  and  received  many  letters  from 
him,  and  seen  him  sign  receipts  for  money  paic^  and  that  from  his 
knowledge  of  the  hand-writii^  of  Samuel  Jacobs^  (and  after  kwking 
at  the  check  of  22d  of  March,   1819,)  taking  the  whole  of  it 
together,  he  believed  it  not  genuine;  the  plaintifi  offered  to  ask 
Mr.  FarsteTj  "  from  your  knowledge  of  the  himd-writingof  Samud 
Jacobs^  and  from  comparing  the  check  <^  March  22d,  1619,  with 
those  parts  of  the  check  of  January  20th,  January  2l8t,  February 
4th,  March  the  1st,  and  March  2l8t,  1819,  which  you  have  stated 
to  be  in  his  hand-writing,  what  is  your  opinion  and  belief  as  to  the 
signature  and  body  of  the  check  of  March  22d,  1819,  being  in  the 
huid-writing  of  Samud  Jacobs.*'    To  the  offer  so  made,  the 
defendant's  counsel  objected,  but  the  court  allowed  the  question 
to  be  put,  and  this  on  the  second  bill  of  exccnptions,  is  assigned 
for  error.    The  question  was  property  allowed  to  be  asked,  ac- 
cording to  the  opinion  of  this  court,  in  the  case  of  the  Fmmenf 
Bank  of  Lancaster  v.  WhitehUU  10  Sers.  4*  Rawle,  110,  in  wUch 
it  was  decided,  that  comparison  of  hand-Mnriting  was  admissible  in 
evidence  in  civil  cases,  where  it  was  in  corroboration  <^  other 
evidence,  which  tended  strongly  to  suppcnrt  the  fact  in  dinrnte. 
Three  witnesses,  Mr.  Forster  bemg  one,  had  declared  Uie  check 
not  to  be  the  hand-writing  o£  Samud  Jaccbs;  the  proposed  ofier  was 
not  to  establish  solely  from  comparison  of  hands,  that  the  check 
was  a  fbi^ery,  but  in  confirmation  of  other  testinxmy  already 
received,  strotigjj  tending  to  the  same  point,  to  show  that  the 
signature  and  body  of  thedieck  of  the  22d  March,  1819,  was  not 
the  hand-writing  oi  Samud  Jaccbs.  Under  such  circumstances  then, 
I  apprehend,  it  was  competent  evidence  to  go  to  the  jury,  and  after 
the  opinion  and  belief  of  the  witness  was  known,  for  hun  to  com- 
pare the  contested  signature  with  other  writings  admitted  to  be 
riiine.    It  would  seem  to  me,  that  where  a  witness  has  seen 
person  write,  and  declares  he  knows  his  vrriting,  he  may  com- 
pare it  with  writingsy  which  he  has  seen  the  person  write,  or 
which  are  admitted  he  wrote,  and  he  may  give  his  opinion  and 
heUef  on  the  oon^arison,  at  least  such  testimony,  may  go  to  the 
jury^  who,  and  they  ^ily^are  to  compare  and  dedde  whether  the 
witness  is  correct  or  not  as  to  tiie  writing  in  controverey.  The  court 
btfew  then  were  rkbt  in  permitting  the  question  to  be  saked. 

I  come  to  the  third  biQ  of  exceptions.    After  Uie  court  had 
aUowed  the  check  to  be  thus  compared  with  other  genuine  checks, 
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'and  the  jury  to  ^ear  the  opinkm  and  h^e£o(  Mr.  Forster  in  rela^ 
tion  to  it,  the  counsel  for  the  plaintiffi  jpitq)06ed  to  go  a  step  fiir- 
ther,and  to  prove  '^  that  Jbto  J^bermon  is,  and  has  been  cashier  of 
the  Parmer's  Bank  of  Lancaster  for  twelve  years — that  William 
JWkUe  was  caahi^  of  the  Lancaster  Baidc  for  seven  years,  prior  to 
October,  1824 — that  John  Schmidt  is,  and  has  been  cashier  of  the 
York  Bank  fi»r<ten  years;  and  that  the  said  Eberman^  White  and 
■Schmidt  are,  and  have  been,  tot  the  said  nuijfiber  of  years,  expe- 
rienced and  skilled  in  the  examination  of  bank  notes,  checks  and 
other  writings,  with  a  view,  and  for  the  purpose  of  detecting  Ssarge' 
ries,  and  that  in  their  opinion  and  belief  the  part  of  the  check  of 
March  22d,  1819,  which  is  in  writing,  is  written  in  an  imitated 
•character  or  traced  hand.**  And  this  the  coiu-t  admitted  them  to 
prove,  though  objected  to  by  the  defendant's  counsel.  It  was,  in 
&ct,  permitting  experts^  as  they  are  called,  who  never  saw  Mr. 
Jcuxbs  write,  jfrom  their  professed  knowledge  or  doll  in  hand-writ* 
ing,  to  prove  solely,  from  comparison,  whether  what  purported  to  be 
tht  hand-writing  of  Mr.  Ja^s  in  the  disputed  check  was  counter* 
feit  or  not  This  cannot  lawAilly  be  done.  It  would  have  been 
error  had  the  witnesses  actually  proved  what  was  proposed  to  be 
proved  by  them.  This  opinimi  is  fortified  by  the  decision  in  Lodge 
anda9wthery.PhiphertmdLloyd,llSerg,^JRawkfSSS.  Theoues* 
tkm  there  was,  whether  a  receipt  in  the  name  of  BetAen  Hainei 
was  foiled  or  not;  it  was  alleged  to  have  been  forged  by  a  certain 
WiUiam  SAoio,  deceased.  The  court  bek>w  permitted  Israel  Plea* 
santsy  on  the  ground  of  his  being  on  exoeri  m  the  examinatimi  of 
writings,  to  give  hia  opinion^  whether  tne  receipt,  and  the  papers 
proved  to  have  been  vmtten  by  Shcrn^  were  the  same  hand-writ- 
11^.  This,  says  the  late  Qiief  Justice,  was  giving  very  great  weighty 
to  matter  of  opiniixi,  greater,  I  think,  than  it  was  entitled  to,  for 
Pleasants  did  not  pretend  to  know  any  thing  of  the  hand-writin^of 
Hcmtestxr  Shaw,  nor  did  he  form  any  opinbn,  but  from  the  naked 
comparison  of  bands.  The  judgmait  was  therefore  reversed.  The 
case  under  consideratkm,  up  to  tiie  time  of  this  o£fer,  had  been 
placed  before  the  jury  on  the  evidence  of  those  who  could  legally 
^ve  some  direct  testimony,  and  on  legal  proof  by  comparison  of 
this  check  with  the  others.  But  if  witnesses  were  to  be  called  in, 
and  asked  on  oath>  what  conclusions  they  would  draw,  it  would,  in 
fact,  be  adding  so  mai^  men  to  the  jury,  in  other  words,  it  would 
be  permitting  otl^  to  advise  the  jiuy  what  verdict  they  diould 
r^ler;  it  would  not  be  trying  the  cause  by  twelve  men  returned  by 
the  sheriff  drawn  and  sworn,  but  by  them,  togeth^  with  as  many 
others,  as  a  party  could  find,  who  would  swear  that  the  evidoice 
was  or  was  not  satisfactory  to  their  minds.  It  appears,  However, 
that  when  the  witnesses  were  examined,  they  could  not,  and  did 


Digitized  by 


Google 


183  SUPREME  COURT  ILancasUr, 

(The  Baak  of  PennsyWania  v.  Jacob  M.  Haldeman  and  Richard  T.  Jacobs, 
administrators  de  bonis  non,  with  the  will  annexed,  d  Samuel  Jacobs, 
deceased.) 

not  prove  what  was  proposed;  for  Ebemian  testified,  tbat  from  the 
appearance  of  the  cheeky  he  would  not  saj  that  it  was  imitated; 
9sdi  Schmidt  that  he  would  not  undertake  to  say,  whether  it  was  a 
fair  or  a  traced  hand.  White  was  not  called.  So  tbat  it  is  evi- 
dent the  defendants  sufiered  no  injury  from  this  decision  of  the  Dis- 
trict Com't  Now  in  Allen  v.  Rostain^  11  Serg.  Sf  Rawle,  362.  It  is 
said  to  he  a  gaaeral  and  well  known  principle,  that  one  shall  not 
assign  that  for  error^  from  which  he  has  surored  no  injury,  (or  the 
administration  of  justice  is  not  promoted  by  revernng  a  judgment 
for  an  error  by  whidi  no  injury  has  been  sustained.  However 
improper,  therefore,  the  proposed  testimony  would  have  been,  yet 
not  being  given,  the  opinion  of  the  court  below,  as  to  its  admissibibty , 
caasiot  be  assigned  for  error;  nor  can  the  judgment  on  this  ground 
be  reversed. 

As  i»  the  error  assigned  in  the  fourth  bill  of  exceptions;  the 
plaintift  offered  to  prove  on  the  trial  the  actual  state  ch  the  check 
of  the  2l8t  of  Marcn,  1819,  in  the  beginning  of  the  year  1824 — 
that  «t  that  time,  in  the  word  '<  March,"  the  letter  ''h"  had  a 
singular  turn  at  the  end  of  it,  that  it  was  then  touched  with  a  pen- 
knife tp  ascertain  whether  it  was  ink  or  some  other  substance 
which  adhered  to  it,  and  on  this  touch  it  came  off,  the  mark  of 
which  heing  still  visible  on  the  paper;  and  that  the  said  mark  was 
precisely  similar  to  the  mark  at  the  end  of  the  "h"  in  the  word 
♦*  March,"  on  the  check  of  the  22d  of  March,  1819,  for  two  thou- 
sand dollars.  In  the  admission  of  this  proof  I  cannot  perceive  any 
error.  These  circumstances  conduced  to  establish  the  forgery,  and 
were  therefore  properly  laid  before  the  jury. 

Thefiflh  error  assigned  demands  only  a  passing  remai^.  TTie 
,  plaintiffi  having  given  proof  of  Mr.  Jacdbs^  money  concerns  and 
payments,  that  he  was  a  man  of  great  accuracy  in  r^ard  to  bis 
money,  both  as  to  receiving  and  paying  it  out,  and  that  no  traces 
could  be  found  of  having  paid  away  this  mmiey,  ofiered  to  prove 
by  Christian  Bruhaker^  that  in  the  winter  or  spring  of  1819,  as 
executor  of  one  Keyser,  *he  sold  a  plantation  to  Samuel  Jacobs  fi>r 
four  thousand  dollars,  payable  on  the  1st  of  April,  1819,  that  the 
witness  wanted  money  to  loan  to  his  brother,  and  went  to  Mr. 
Jaccbsy  and  received,  in  advanccy  one  thousand  dollars,  on  the  22d 
of  March,  1819,  by  a  check  on  the  same  bank  at  Lancaster,  ofiered 
to  be  shown,  and  erroneously  dated  the  21st  of  March,  1819;  that 
soon  after  that  Mr.  Jacobs  took  sick,  and  witness  never  saw  him 
again;  that  witness  went  to  his  house,  on  the  Ist  o[  April,  1819, 
but  found  him  so  sirk  that  he  did  not  see  him,  nor  ask  to  see  him, 
that  the  balance  of  the  money  due  the  witness  was  paid  in  cash 
by  William  Coleman  after  Mr.  Jacobs*  death."  Why  this  was  ob- 
jected  to,  I  am  at  a  loss  to  conceive.    It  was  evidence,  even  if  it 
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weighed  but  a  feather,  in  the  cause;  wheo,  however,  it  is  consi- 
der^, that  it  was  known  Mr.  Jacobs  had  bought  from  Christian 
Brubaker  land  for  four  thoij^^and  dollars,  to  be  pcud  on  the  1st  of 
April,  1819,  and  that  he  had  actually  paid  hun  in  advance  one 
thousand  dollars,  on  the  22d  of  March,  by  a  check  on  the^same 
bank,  it  was  reasonable  to  suppose  in  the  absence  of  proof  to  the 
contiury,  that  he  drew  the  check. of  the  22d  of  lifarch,  1819, 
for  two  thousand  five  hundred  dollars,  for  tBe  balance  of  Brubaker* s 
claim,  or  in  order  to  be  prepared  to  pay  him  the  residue  of  the 
four  thousand  dollars  on  the  1st  of  April  following,  according  to 
their  contract,  and  that,  the^^fore,  the  money  might  have  been 
di;awn  by  himself  for  this  purpose.    Now  to  do  away  all  idea  of  tbft 
kind,  the  plaintiffi  offered  to  prove,  that  the  balance  of  the  pur- 
chase money  was  not  paid  by  Mr.  Jcicdbsy  but  by  Mr.  William  Cote- 
man^  after  Mr.  Jacobs*  death,  and  that  although  Mr*  Brubaker  had 
called  at  the  office  of  Mr.  Jacobs  for  it,  pn  the  1st  of  April,  yet 
he  did  not  then  receive  it,  on  account  of  Mr.  Jacobs*  sickness,  and 
consequent  inability  to  transact  business.  Viewing  the  testimcmy  in 
this  light,  I  think  it  was  correctly  admitted. 

The  sixth  error  has,  I  think,  been  abandoned.  If  not,  as  it  is  a 
mere  repetition  of  all  the  previous  alleged  errors,  on  which  the 
court  had  passed  their  opinion,  and  brings  up  no  new  matter,  it 
need  not  again  be  conridered. 

I  proceed  then  to  the  consideration  of  the  sesenih  error.  After 
the  plaintiffs  had  rested  their  cause,  the  defendants^  on  their  part, 
proved  by  Joseph  OgUbvy  that  on  the  29th  March,  1819,  a  check, 
(the  one  in  question,)  drawn  by  Samuel  Jacobs^  dated  the  22d  of 
March,  1819,  payable  to  himself  or  bearer,  for  two  thousand  five 
hundred  dollars,  was  presented  by  a  boy,  and  paid  by  Mr.  Ogwn/ 
to  him  at  the  bank;  and  that  on  the  5th  of  June  following,  Wmiam 
Coleman  brought  Mr.  JaccAs*  bank-book  to  the  bank,  and  had  the 
balance  due  to  him  struck,  or  settled  by  Mr.  Ogilby^  who  returned- 
Mr.  Coleman  the  checks  set  down  in  it;  that  on  the  2d  of  July  next 
after,  Mr.  Coleman  brought  the  bank-book  and  checks  to  the  bank, 
and  told  .Mr.  OgUby  some  of  Mr.  Jacobs*  heirs  doubted  the  check  of 
two  thousand  five  hundred  dollars,  and  thought  it  not  genuine,  that 
he  thereupon  examined  it  carefully,  thought  it  was  Mr.  Jacobs* 
hand-writmg,  and  still  thought  so;  that  Mr.  Coleman  was  of  the 
same  opinion,  and  said  the  heits  wished  him  to  bring  suit  against 
the  bank,  to  recover  the  money,  but  that  he  would  not  do  it,  unless 
they  could  produce  some  proof  to  him;— that  Mr.  Coleman  took 
the  book  and  checks  and  w«nt  away — that  on  the  same  2d  of  July, 
the  balance  to  the  credit  of  Samuel  Jacobs  was  two  thousand  five 
hundred  and  eighty-seven  dollars  and  sixty-nine  cents,  that  on  that 
day    they  settled   the  book,  and  transferred  the.  balance  to  the 
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account  of  William  and  James  Coleman^  as  executors  of  Sumuet 
Jacobs^  deceased.  The  defendants  also  gave  in  eridence  the  cor- 
respondence between  Thomas  Elder,  on  behalf  of  the  heirs,  and  the 
officers  of  the  bank,  commencing  on  tiie  30th  of  February,,  and 
ending  on  the  25th  oi  July,  1821 ;  and  then  offered,  after  the  eri- 
dence  ^ready  stated,  the  inventory^  exhibited  on  the  22d  of  May, 
1819,  by  fVUliapt  and  James  Colman,  executors  of  Samuel  Jacobs,, 
deceased,  to  the  Register  of  the  county  of  Lebanon,  and  also  the 
admimstraiion  account  of  the  same  executors,  exhibited  the  Ist  of 
December,  1820,  and  finally  passed  and  confirmed  on  the  3d  of 
January,  1821,  sold  in  connection  with  them  a  receipt  and  acquit^ 
$ance  frcHn  Jaccb  M.  Haldeman  and  Richard  T.  Jacobs,  administra- 
tors de  bonis  non,  then  appointed,  bearing  date  the  3d  of  January, 
1821,  the  said  receipt  and  acquittance  having  been  given  by  the 
said  administrators  be  bonis  non  to  the  aforesaid  executors,  as 
appeared  by  the  same  papei-s;  to  all  which  the  plain tiffi  counsel 
objected,  and  were  sustained  in  their  objection  by  the  court,  who 
overruled  the  said  testimony  thus  offered.  The  defendants  in  error 
contend,  that  these  papers,  being  wholly  irrelevant  to  the  matter 
in  issue,  and  only  calculated  to  embarrass  the  cause,  the  court 
were  right  in  rejecting  them.  In  this  I  agree  with  them,  for 
neither  to  the  court  below,  nor  to  this  court  has  any  the  least 
relevancy  been  shown.  It  cannot  be  pretended,  that  any  of  the 
papers  show  on  their  face,  that  the  two  thousand  five  nundred 
dollars  were  included,  or  menticMied  in  them,  nor  can  any  thing, 
relative  to  the  bank,  or  this  money  be  ^wn  from  the  most  minute 
examination  of  them.  The  plaintiffs  in  error,  adnut  themselves, 
that  the  two  thousand  five  hundred  dollars,  were  not  included  in 
the  inventory,  administration  account,  or  receipt,  as  their  whole 
defence  was  rested  on  the  groimd  that  William  Coleman,  the  exe- 
cutor did  not  receive  the  two  thousand  five  hundred  dollars  from 
the  bank,  but  allowed  that  sum  to  the  bank  on  the  settlement  of 
the  bank-book  on  the  5th  of  June,  1819.  Again  the  third  and  fifth 
points  put  to  the  court  by  the  plaintiffs  in  error  over  distinctly,  that 
the  two  thousand  five  hundred  dollars  were  not  received  by  frUUam 
Colemanj  and  the  fifth  point  says,  that  the  money  *^  was  vohmtaribf 
settled  for  and  paid  by  the  executors y  of  Samud  Jacobs,  deceased,  to 
the  present  drfendantsJ*  How  then,  on  the  defendants  own  grounds, 
could  the  two  thousand  five  hundred  d<dlars  have  been  includ- 
ed in  the  inventory,  adminislration  account,  or  receipt?  The 
receipt  is  merely  a  receipt  for  so  much  as  was  in  the  executor's 
hands.  If  it  be  said,  that  these  papers  were  evidence  to  show  that 
the  executors  had  settled  an  account  of  some  kind,  my  answer  is* 
that  this  was  shown  fdUy,  and  admitted  by  the  plaintim  below,  by 
the^  letters  of  administration  de  bonis  non,   given   in  evidence  by^ 
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(The  Bank  of  Pennsylvania  v.  Jacob  M.  Haldeman  and  Richard  T.  Jacobs, 
admiiiitstratora  de  bonU  non,  with  the  will  annexed,  of  Samuel  Jacobs 
deceased.) 

them.    The  recitals   in  those  letters  of  administration  must  be 
t^iken  to  be  true,  and  show  that  the  executors  had  settled  an 
account  that  this  accomU  had  heet^  approved  by  the  proper  cotirt^  and 
that  they  had  been  duly  dismissed.    And  this  appears  fully  from 
the  fourth  pmnt  put  by  thfe  defendants  bek>w  to  the  cowrt.    Indeed 
the  answer  of  the  court  to  the  defendant's  fourth  point,  is  a  com- 
plete answer  to  the  7th  bill  of  exceptions,  about  tnc  rejection  of 
these  papers.    The  court  in  'their  answer  say,  "  That  the  recitals 
in  the  letters  of  administration  de  bonis  non, ,  given  in  evidence  by 
the  plaintiffi,  must  be  taken  tabe  true.  They  show  that  before  the 
granting  of  them,  the  executors  had  settled  their  account,  as  stated 
in  this  point  The  presumption  of  law  is,  that  the  account  so  settled 
by  the  executors,  contained  a  full  and  perfect  account  of  all  the 
assets. <^ the  deceased,  which  had  come  to  their  hands  at  the  time 
they  were  discharged  from  their  trust;  and  that  it  was  duly  settled 
and  approved  by  the  proper  authority.    Whether  the  settling  of 
the  administratioR   account  by   the  executors,  as  stated  in  this 
point,  was  an  administration  of  the  part  of  the  assets  of  the  de- 
ceased now  in  question  in  this  suit,  depends  on  the  fact  whether 
the  two  thousand  five  hundred  dollars  mentioned  in  the  check  in 
question,  had  previously  to  that  time  come  to  the  hands  of  the  exe- 
cutors.  If  they  had  received  the  money  in  question  from  the  bank, 
the  plaintiffi  could  not  recover  in  this  suit,  whether  they  charged 
themselves  with  it  in  their  adndinistration  account  or  not.    If  they 
charged  themselves  with  it  in  iheir  administration  account  settled 
by  them,  they  have  administered  on  it,  and  the  plaintifis  cannot 
recover,  whether  ttiey  have  received  it  of  the  bank  or  not.    If 
ther  neither  received  it  from  the  ba^k,  nor  charged  themselves 
with  it  in  their  account,  then  the  settling  of  an  account,  as  men- 
tioned in  this  point,  would  not  be  an  administration  on  this  part 
of  the  assets  of  the  deceased,  and  the  plaintiffi  are  not,  mi  that 
account,  prevented  from  recovering."    The  acknowleged  ground 
of  defence,  both  in  the  court  below,  and  in  this  court,  shows  that 
these  papers  could  not  have  been  in  any  way  material  or  relevant, 
and  therefore,  there  was  no  error  in  rejecting  them. 

A  word  as  to  the  eighth  bill  of  exceptions  will  suffice.  The  de- 
fendants bad  proved  by  Mr.  Ogilby,  that  the  check  of  two  thou- 
sand five  hundred  dollars  had  been  paid  by  him  to  a  boy  or  ^oung 
lad — the  plaintiffi  offered,  (and  as  I  understand  it,  in  order  to  show 
that  Mr.  Ogilby  was,  or  might  be  mistaken,  in  his  recollection  as 
to  this,)  to  prove  that  Christian  Brubaker  gave  his  check  for  one 
thousand  dmars,  dated,  (though  erroneously,)  the  21st  of  March, 
instead  of  the  2dd  of  March,  1819,  to  his  son,  Benjamin  Brubaker^ 
who  came  to  Lancaster  to  draw  the  money  sometime  the  latter  end 
<»f  Marcb  or  beginning  of  April,  1819,  and  when  he  came  to  Lan 
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(TIic  Rank  of  Pcnnsylvaiiiii  v.  Jacob  M.  Haldeman  anil  Rkliard  T.  Jacobs* 
admiiiUtrHtoiiB  de  tonU  non,  with  the  will  aunexcd,  of  Samuel  Jacobs^ 
deceased ) 

caster,  he  thought  there  might  be  some  difficulty  in  getting  the 
money  at  bank,  and  therefore  went  to  Ober  ^  Klines  store,  and 
requested  Mr.  Klifie  to  send  a  boy,  (then  ^bout  twelve  or  fourteen 
years  of  age,)  to  the  bank  for  the  money,  who  returned  in  a  few 
minutes  witli  the  one  thousand  dollai*&,  the  amount  of  the  check. 
As  th(j  evidence  was  intended  4io»how  a  mistake  in  tlie  recollection 
of  Ml*.  Og'dby^.  or  to  correct  the  mistake*  if  any,  it  was  properly 
otficred,  nor  was  there  any  eiror  in  receiving  it  for  that  purpose. 

Having  thus  disposed  of  all  the  errors  assigned  respecting  the  ad- 
mission  and  rejection,  of  evidence,  I^  will  proceed  to  consider  the 
errors  assigned  in  the  answers  of  the  court  to  the  points  proposed 
by  the  counisel  for  the  defendants.  These  were  Din6  in  number,  and 
the  court  were  requested  to  reduce  tlieir  answers  to  writing  and 
/ile  them  of  record.  This  the  court  did,  and  in  my  opinion,  an- 
•swered  fully  and  very  satisfactorily,  each  and  every  point  Tbe 
first,  second  and  third  points,  all  relate  tu  one  subject,  to  wit,  «]^ 
whom  the  settlement  of  the  estate  of  persons  dying  testate  or  intes-^ 
tate  devolves,  and  also  whether  an  administrator  de  bonis  uon^  i» 
confined  to  tbe  administration  of  that  portion  of  tbe  estate  which 
was  left  unadminisiered  by  his  predecessors.  The  court  l)elow 
answered  that  the  settlement  of  such  estates  belongs  to,,and  dcv(dves 
on  the  executors,  and  the  administrator  de  bonis  non^  is  confined  ta 
the  estate  unadministered  by  them.  I  subscribe  entirely  to  the 
correctness  of  tbe  answers  of  these  three  points.  \i  an  executor 
settles  an  account  between  the  decedent  and  a  third  perscm,  and 
then  introduces  it  into  his  administration  account,  the  adouais- 
trator  de  bonis  non  has  nothing  to  do  with  the  transaction^  because^ 
the  executor  having  once  received  a  credit  for  it,  (or  if  he  be 
chained  with  it,)  it  is  to  be  considered  as  belon^ng  to  that  portion 
of  the  estate  >¥hich  has  been  administered  by  him;  but  if  on  the 
other  hand,  the  executor  has  omitted  to  make  such  settlement,  or 
left  it  out  of  his  administration  account  for  any  cause,  then  the 
other  may,  indeed  must,  proceed  to  collect  or  pay,  in  other  words» 
administer  the  claim  or  demand.  If  WiUiam  Coleman  and  his 
co-executor  administered  the  two  thousand  five  hundred  dollars, 
then  the  admmistrators  cfe  bonis  non^  could  not  interfere  with,  nor 
touch  tlie  matter.,  And  so,  I  understand,  the  court  below  stated  the 
law  to  the  jury;  at  the  same  time  leaving  the  facts  arising  on  the 
evidence  on  these  points,  entirely  to  the  decision  of  the  jury.  In 
tliis  there  was  no  error. 

In  considering  the  seventh  bill  of  exceptions  I  have  already 
said,  that  tlie  answer  of  the  court  to  the  fourth  point  was  correct, 
and  it  was  therefore  only  necessary  to  declare,  that  there  is  no 
cause  fbi-  reversing  the  judgment  on  this  ground. 

The  answer  of  tbe  comt  to  the  ff^h  point  was  correct    U  i& 
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(The  Bankof  Pennsyhraniav,  Jacob  M.  Haldeman  and  Richard  T.lacoki, 
admimstration  de  donit  non,  with  the  will  annexed*  of  Samuel  Jacobs, 
deceased*^ 

true  where  mosey  is  paid  to  one,  without  fraud  or  uti£ur  practices^ 
the  party  who  receives  it,  may  in  good  faith  and  conscience  retain 
it»  although  he  could  not  have  recovered  it  by  law.  The  law  is  so 
laid  down  in  innumerable  cases;  but  here  there  was  no  such  pay« 
ment  to  the  bank  as  has  been  stated,  in  considering  the  seventh  bill 
of  exceptions.  The  bank  could  not  enforce  against  Mr.  Jacob* 
the  payment  of  this  check,  and  as  it  was  not  actually  paid  to  the 
bank,  nor  according  to  the  opini<Hi  of  the  jury,  who  had  to  decide 
the  fact,  allowed  in  any  settlement,  to  the  bank,  I  think  the  bank 
cannot,  in  equity  and  good  conscience,  retain  the  money,  and  that 
this  case  does  not  come  within  the  decMoog  cited  by  the  counsel  for 
tbeplaintifis  in  error. 

The  »xth,  seventh  and  eighth  answers  have  been  considered  and 
declared  not  to  be  erroneous.  They  need  not  again  be  considered.^ 
This  then  disposes  of  all  objections  made  to  the  charge  of  the  courts 
One  more  error  remains  to  be  adverted  ta  It  is  contended  that  there- 
k  a  nnsjotnder  of  counts  in  the  declaration  filed'  in  the  cause,  and 
that  the  general  verdict  rendered  thereon  is,  therefore,  erroneous. 
The  first  count  lays  the  indebtedness  to  the  testator  Samuel  Jacchs^ 
and  a  pronaise  to  him,  in  his  life-time,  to  pay  him  the  sum  of  money^ 
The  second  count  lays  the  indebtedness  to  the  administrators,  and 
the  promise  to  the  administrators  to  pay  them,  Sue,  There  is  a 
general  iud^ent  on  both  counts.  1  should  not  be  disposed  to 
reverse  the  judgment  on  this  ground,  after  a  full  and  fair  trial  on 
the  merits,  unless  it  were  clearly  required  by  some  principle  of 
undoubted  applicability;  but  there  is  no  such  principle;  on  the 
contrary,  this  court,  in  the  case  of  Stevens  v,  Gregg*  s  Administratrix f 
10  Serg.  If  RawlCf  234,  has  in  fact,  decided  that  counts  like  these 
may  b^  j<Hned,  and  has  given  the  true  guide  in  the  followinp  plain 
and  intellieible  direction,  that  "  wherever  the  funds  to  which  the 
money  and  the  costs  are  to  be  applied,  or  out  of  which  the  costs  are 
to  be  paid  are  the  same,  and  the  money  when  recovered,  would  be 
aasets,  then  the  counts  may  be  joined.''  See  16  Serg.SfRctwle^  342,  to 
the  same  point.  In  this  case  the  money,  if  recovered  on  either  count, 
is  assets,  the  plaintifls  look  for  nothing  in  their  own  individual 
right,  but  declare  in  their  representative  character,  and  the  counts 
may,  therefore,  be  l^ally  joined.  The  judgment  must,  in  the 
opinion  of  a  majority  of  the  court,  be  affirmecf. 

Judgment  affirmed. 
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oi  l^,l?^l  ROBERT  KING  and  WIFE,  appeflants  against  SAMUEL  MOR- 
37  so  415]      j^jaojj^  administfatoF  of  JAMEB  MOKklSON,  deceased,  ap- 
pellee. 

J.  M.  (Stained  patents  for  his^real  estate^  and  executed  to  the  commoii' 
'wealth  mortgages  fop  tlie  purchase  money,  and  died':  administratioo 
upon  his  estate  issued  to  his  son.  The  real  estate  was  divide<£  apprais- 
ed, and  taken  by  the  son,  and  the  other  chiMren,  in  purparts  of  unequal 
quantity  and-yuue.  It  was-  valued  at  its  full  vahie,  without  any  deduc- 
tion on-  account  of  the  purchase  money.  The  administrator  piud  the 
purchase  money  out  of  the  personal  estate.^ 

J?e/(cA-That  the  payment  \ras  a  good  one,  and  the  administrator  entitled 
to  a  credit  for  it 

Where  personal  estate  is  appraised^  and  a  part  taken  by  the  heirs*  at  the 
appraisement,  and  a  part  sold  at  an  advance  upon  the  sum  at  whichpart 
-was  appraised,  the  administrator  will  not  be  charged  with  a  prq^rtional 
advance  on  the  goods  retained ;  without  any  evidence  that  the  goods  re- 
tted were  of  greater  value  than  their  appraised  price. 

Query. — ^LTnder  what  circumstances  should  an  administrator  be  charged 
with  an  advance  on  goods  so  taken ^ 

J.  M.  died  in  1310,  having  in  his  possession  a  bond  on  his  brother  D.,  given 
in  1794,  which  come  to  the  hands  of  the  administrator,  who  with  D. 
in  1811,  although  the  cause  of  action  exceeded  ^100,  entered,  before  a 
justice  of  the  peace  an  amicable  action,  and  referred  all  matters  in  vari- 
ance to  referees,  who  reported  in  favour  of  D.  ^  from  this  the  administra- 
tor appealed.  In  1814,  the  Supreme  Court  decided,  that  a  jusdce  had 
not  jurisdiction  by  amicable  action,  and  reference,  where  the  cause  of 
action  exceeded  |S100.  This  decision  was  published  in  1818 ;  the  appeal 
was  then  quashed:  IX  obtained  judgment  by  scire  faciaa  reviving  the 
original  judgment  in  his  favour  before  the  justice.  To  this  the  adminis- 
trator issued  a  certiorari^  reversed  the  judgment  for  want  of  jurisdiction 
in  the]^Btice,  and  to  the  next  term,,  in  1820,  brought  suit  on  the  bond  and 
recovered  judgment. 

D.,  who  in  1810  was  solvent,  when  judgment  was  rendered  against  him 
had  become  insolvent,  and  the  debt  was  lost.  By  refering  to  the  record  of 
the  proceeding  in  court,  it  appeared  the  adm  istrator  had  eminent  counsel. 

Held — ^That  although  the  proceeding  before  the  justice  had  been  a  mistake, 
the  administrator  was  not  liable  for  the  debt  which  had  been  lost. 

There  is  no  case  where  trustees  have  acted  with  good  faith,  and  under  the 
advice- of  counsel,  in  which  they  have  been  held  responsible. 

J.  M.  left  a  slave  of  advanced  age,  who  by  the  advice  of  appraisers, 
and  family,,  was  not  appraised,  and  lived  with  family  till  they  separated, 
and  with  widow  until  her  death,  and  since  that  lived  with  administrator. 
At  the  time  of  the  account  taken,  1827,  she  was  of  no  value,  and  the  ad- 
mmistrator  agreed  to  keep  her  during  her  life.  ^(?/(/— I'hat  under  the 
circumstances  of  the  case  the  administrator  was  not  chargeable  with  the 
value  of  her  services^ 

This  was  an  appeal  from  the  decree  of  the  Orphans'  Court  of 
Lancaster  county,  passing  and  confirming  the  administration  ac- 
count of  Samuelr  administrator  of  James  Morrison,  deceased. 

James  Morrison,  died  in  December,  1810,  seized  of  a  large  real, 
and  possessed  of  considerable  personal  estate.  In  his  lifetime  he 
kad  procured  patents  for  his  land,  and  executed  to  the  State  two 
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(Robert  King  and  wife,  appellants,  v,  Samuel  Morrison,  administrator  of 
Jamea  Morriaon,  deceased,  appellee.) 

mortgages*  for  the  purchase  money,  &c.  Administration  on  his 
estate  was  committed  to  his  widow,  Ekanor,  and  his  eldest  son, 
Scmindj  the  appellant,  (who  survived  his  mother,)  in  March,  1811. 
An  inventory  of  the  personal  estate  was  filed,  a  part  of  it  was  taken 
by  some  o(  the  heirs,  and  a  part  sold  by  the  administrator,  who 
filed  a  vendue  paper,  firom  which  it  appeared  there  was  a  consi- 
derable advance  on  the  property  sold. 

In  1811,  a  proceeding  wa^  had  in  the  Orphans'  Court  upon  the 
real  estate,  in  which  it  was  divided  into  six  parts;  and  appraised 
at  its  full  Talue,  making  no  deduction  ibr  the  money  due  for  patent- 
ing the  land.  The  purparts  into  which  it  was  divided  were  une- 
qual in  quanfilty  and  value.  Samuel^  the  eldest  son,  and  the  admi- 
nistrator, took  the  largest  and  most  valuable  purpart:  three  others 
were,  at  the  same  time,  taken  by  three  other  of  the  children  of  the 
intestate.  Of  the  two  parts  which  remained,  one  was  taken,  in 
1812,  by  another  child,  and  the  other  by  the  appellant,  in  right 
of  his  wife,  in  1817.  Several  of  the  children  were  minors  at  the 
death  of  the  intestate,  and  among  them  the  appellant's  wife,  who 
was  married  to  appellant  in  1817.  The  family  Hved  together  at 
first,  but  removed  as  they  eevcrally  got  married.  The  widow  died 
in  1827. 

Jwtnes  Morrison^  at  the  time  of  his  death,  held  a  hond  on  his  bro- 
ther Daniely  given  in  1794,  which  came  into  the  possession  of  the 
administrators,  and  which,  at  the  time  the  inventory  was  taken, 
was  admitted  to  be  just  by  Daniel.  In  1811,  an  amicable  action 
was  entered  before  Vavid  Montgomery^  Esq.  a  justice  of  the  peace, 
by  the  administrators  and  Daniel  Morrison^  and  all  matters  in 
variance  referred  te  referees.  The  referees  reported  three  hun- 
dred and  twenty-six  pounds  eighteen  shillings  and  seven  pence,  in 
favour  of  Daniel  Morrison,  and  the  justice,  on  the  11th  day  of 
January,  1812,  entered  judgment  on  their  report;  fit)m  which,  on 
the  13th  of  January,  the  plaintiffs,  the  administrators,  appealed 
to  the  court  of  C>ommon  Pleas. 

In  1814,  ^he  Supreme  Court  of  the  State,  in  Ae  case  of  Brenne- 
man  v.  GreenawaUy  decided,  that  the  fourteenth  section  of  the 
hundred  dollar  law,  does  not  authorise  a  reference  to  men,  in  a 
suit  before  a  justice  oJF  the  peace,  where  the  sum  in  controversy 
exceeds  one  hundred  dollars.  This  case  was  published  in  1818,  in 
the  first  volume  otSerg.  Sf  jRowfe,  page,  27.  On  the  16th  Jun«, 
1818,  the  appeal,  in  the  case  o(  Morrison's  administrators  against 
Daniel  Morrison,  was  quadied. 

Daniel  Morrison,  obtamed  a  edre  facias  to  be  issued,  by  the  jus- 
tice,  upon  the  judgment  in  his  favour,  on  which,  in  June,  1819, 
judgment  was  entered  To  this  judgment,  the  administrators 
issued  a  certiorarL  The  judgment  was  reversed  on  the  ground  of 
a  want  of  jurisdiction  in  the  justice:  and  the  administrators,  to 
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(Rob^  King  and  wHe^  ameUanti^  v,  Samuel  Morriaoi^  aduuniBtntor  cf 
Jam«aMorrison»  deceased,  appellee.) 

September  tenii,  1820,  brought  suit  on  his  bondi  against  Dmdd 
JliorrucHf  and  recovered  a  yerdict  and  judgment  against  him  Cor 
two  thousand  nine  hundred  and  fifty-three  dollars  and  eigh^-fiv« 
cents. 

Dafud  JUorrieon  was  in  good  circumstances,  but  having,  osk  the 
3d  of  June^  1812,  sold  his  land  in  Lancaster  county  tor  eigfat 
thousand  dollars,  he  afterward  became  insolvent,  so  that  whea 
execution  i^ued  gainst  him,  on  this  judgment,  but  cmt  hundred 
and  seventy-three  dollars  was  made. 

It  was  in  proof,  by  the  reoMrd,  that  the  administrators  in  this 
.controversy  with  Danid  MnrisoHf  had  able  counsel 

Several  administration  accounts  had  been  filed — the  first  in  1810, 
the  second  in  1820,  (in  each  of  these  the  widow  was  one  erf*  the  ac- 
countants,) and  A  third  in  1827,  hj  Sa$nud  Morrimmj  as  surviving 
administrator.  References  to  auditors  had  taken  place  in  the  con- 
troversies with  the  administrator,  Samuel^  who  was  the  actii^  re- 
presentative of  the  estate;  and  reports  had  been  made  in  di£&^ent 
stages  of  the  business,  one  of  which  had  never  in  any  way  been 
returned,  or  nade  a  part  of  any  proceeding  in  court 

As  neither  of  the  two  first  accounts  purported  to  be  a  final  set- 
tlement of  the  whole  estate,  nothing  was  considered  as  concluded; 
and  in  May,  1829,  the  whole  matter  was  referred  to  auditors,  to 
re-examine  each  of  the  accounts,  and  report  on  each. 

The  auditors  made  a  report,  which  being  confirmed,  was  broi^t 
by  jappeal,into  this  court,  and  the  ibllowing  exertions  here  taken, 
^nd  relied  on^ 

1st.  That  the  administrator  should  not  have  been  credited  with 
the  sum  of  one  thousand  three  hundred  and  mnety-seven  dollars 
and  sixty-five  cents,  paid  by  him  to  the  State,  for  patenting  the 
land, 

2d.  That  he  should  have  been  charged  with  an  advance  on  the 
goods  taken  by  the  heirs  at  the  appraisement 

3d.  That  he  should  have  been  charged  with  two  thousand  nine 
hundred  and  fifty-three  dollars  and  twenty-<me  cents,  (and  interest 
thereon,)  th^^  .amount  of  the  judgment  recovered  against  Damid 
jMorriaon, 

4th^  That  he  Aould  have  been  charged  witii  the  value  of  a 
negro  woman,  (the  property  of  the  intestate,)  vibo  had  not  been 
included  in  the  inventoiy. 

Mmteomery  and  Porter,  for  the  appellant 

1st  The  administrator  should  not  have  been  credited  with  the 
amount  paid  by  him  for  patenting  the  land.  The  trust,  conferred 
by  administration,  is  confined  to  the  personal  estate;  the  form 
of  the  bond  given  by  the  administrator,  for  the  feithfid  discbarge 
l>f  bis  duty,  refers  to  that  ak)ne. 
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(Robert  Xiqg  and  wift,  wpdkatt,  v.l&Mnoel  Monriaoa,  adnlobleiltr  oC 
Janet  Morriaoii»  dcccMedt  appdlea.) 

4n  admiiuBtiutor  is  not  entitled  to  credit  in  Us  adminbtraticMi 
account,  for  any  nnmey  expended  on  account  of  tbe  real  estate,  or 
Ike  naintenance  of  tlie  cmldren.  MtStmey  v.  Barber^s  Admrnu- 
traior.SSerg.  ^  RaaJe,  347. 

Under  the  intestate  laws,  debtsdue  to  the  conoiinonwealtb,  are 
to  be  last  paid:  but  here  the  administrator  reversed  tb6' order  and 
paid  this  debt;  and  suffered  other  debts  to  remain  and  interest  to 
accumulate  on  them. 

The  purchase  money  due  to  the  commcmwealth  is  a  charge  on 
the  land,  and  not  personal;  and  is  ei^pressly  decided  not  to  be  paya- 
ble by  executors  out  of  the  personal  assets.  HdfenrteiHf  adnmtu^ 
iratcr  ^  fVa^gomar  v.  Waggoner^  la    S^-g.  ^  Rmle^  307. 

Nor  is  it  lust  that  the  personal  estate  shiMild  be  so  appfied,  tm 
here  the  children  of  the  intestate  took  unequal  shares  or  the  rm 
estate,  and  the  disdiarge  of  this  debt  out  of  the  personal  estate, 
will  therefore  operate  uneqpiaUy ;  eiving  the  great^  advantage  to 
Samud^  the  appellee,  who  has  the  largest  puqMurt  of  the  land.  It 
cannotytoo^  be  endured  that  the  personal  estate  duniM  be  swept  firom 
the  widow,  who  is  a  fsLVorite  of  the  law,  to  exonerate  the  real  es- 
tate. 

2d.  They  contended  that  the  administrator  should  be  cluuq^ 
with  an  advance  on  the  poods  retained  by  the  children,  which 
should  have  been  aacertamed  by  calculation;  and  should  be  in 
proportion  to  the  advance  of  sales  on  the  goods  actuallv  sold. 

If  an  executor  omit  to  sell  goods,  he  is  answerable  ior  their  full 
value.  ToUeronEK.^1. 
,  Any  other  doctrine  would  open  a  door  to  fraud;  permitting  the 
administrator,  after  thelappraisement,  to  select  such  articles  of  per- 
sonal property  as  he  might  find  to  be  worth  more  than  the  amount 
of  their  valtts^tioa. 

3d.  The  negligence  of  the  admiuistrator,  is  the  ground  on  which 
he  ought  to  be  charged  with  the  bond  due  hjlktnid  MonrUon. 
The  negligence  of  which  he  has  been  guilty  is  supine  n^ligence, 
of  the  grossest  land.  He  is  bound  bv  his  du^,  as  administrate,  to 
collect  the  debts  due  the  estate,  and  settle  his  account,  within  one 
year,  from  the  time  administration  is  granted  to  him. 

Here,  years  are  sufiered  to  elapse  before  he  brought  suit,  and  the 
consequence  is  the  loss  of  the  debt  At  all  events  he  should  have 
secured  the  debt  byobtainii^  judgment  upon  it 

He  derives  nojprotection  from  Uie  proceeding  before  the  justice 
of  the  peace.  That  proceeding  was  coram'nonjudlfcie,  and  a  mere 
nullity.  But  beddes,  it  was  a  voluntary  submission  to  reference, 
from  which,  if  a  loss  ensued,  he  is  bound  to  bear  that  loss.  Toller, 
on  Ex.  4^  He  oueht  to  have  sought  the  ordiaarv  forum,  which 
alcme  could  ensure  his  safety  from  responaU>ilit3F..   Here  too»  after 
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(Robvt  KiAg  a^  wife,  appeHants,  v.  Samuel  Morrison,  administrator  of 
JdShMt  Morrison,  deceased,  appellee.) 

the  decision  in  the  case  of  Brenneman  and  Greenawab,  he  m%ht 
Tiave  discontinued  his  appeal,  brought  suit,  and  secured  the  debt 

ffan  administrator  delay  to  bring  suit  on  a  bond,  he  is  liable. 
Gordon's  Law  of  Decedents^  264. 

4th.  They  contended  that  the  administrator  should  be  charged 
Vith  the  services  oS  the  negro  woman,  who  had  resided  with  the 
family:  that  the  appellant  was  married  in  1816,  and  had  not  par- 
ticipated equally  in  the  benefit  of  those  services. 

W.  Hopkins  for  the  appellee,  referred  to  the  cases  of  Buddey  v. 
EUmaker,  13 Serff.  ^Rcnde^ie.  Marker  y. EUioU,  7 Serg.  J^  Rawhy 
294,  and  arguei— 

1st  The  debt  due  the  commonwealth  for  patenting  the  land, 
"Was  a  debt  by  mortgage,  created  by  the  inte^te,  which  he  was 
biynd  to  pay.  It  is  a  debt  by  specicdty,  and  must  be  paid  out  of 
the  personal  estate,  although  there  be  no  bond  or  covenant  to  pay 
it  Gordon  on  Dec^ients,  175.     Kmg  v.  King,  8  Peer.  fFUliams,  858. 

In  the  order  of  paying  the  debts  of  decedents,  bonds  and  spe- 
cialties are  in  the  fifth  class.  Purdon,  376,  I4ih  sect  act  of  Wk 
April,  1794. 

But  this  order  applies  only  to  cases  of  drfciency  of  assets, 
which  does  not  exist  here,  and  if  it  did,  the  mortgage  would  place 
it  in  the  class  of  specialties  and  to  be  paid  out  of  the  personal 
estate.  In  the  case  of  Helfenstein^s  AdmW  v.  Waggoner,  there  was 
no  mortgage,  and  this  constitutes  the  distinction  l^tween  that  case 
and  this. 

Interest  was  chargeable  on  the  debt  due  to  the  commonwealth, 
and  therefore  there  was  no  difference,  in  this  respect,  between  tl^ 
payment  of  this  debt  and  any  other. 

2d.  It  does  not  follow  because  there  was  an  advance  on  the 
goods  sold,  that  there  would  have  been  an  advMice/>n  the  goods 
retained  by  the  family.  These  goods  are  usually  such  as  do  not 
sell  well;  consisting,  for  the  most  part,  of  second  hand  household 
furniture. 

3d.  Daniel  Morrison's  bond  was  not  put  into  the  inventory  of  the 
estate.  At  the  time  the  inventory  was  taken,  the  heirs  acquiesced 
in  not  putting  it  into  the  inventory,  as  is  proved  by  a  witness  exa- 
mined. Hart  V.  Ten  Eyck,  2  Johns.  Ch.  R.  80.  Orr  v.  Kaines,  2 
Vesey,  194. 

A  trustee  is  not  chargeable^with  imaginary  values,  ormore^than 
he  has  received,  unless  guilty  of  gross  negligence,  mnounting  to  wil- 
ful default.  A  trustee  is  not  responsible  for  an  error  of  judgment 
Osgood  V.  Franklin,  2  Johns.  Ch.  JR.  27.  So  where  a  trustee  goes  by 
the  advice  of  counsel,  and  acts  with  good  feRh,  and  where  the 
confidence  reposed  by  him  was  the  same  as  that  which  had  been 
extended  by  the  intestate,  he  is  not  liable. 
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(Robert  King  and  wifet  BmtJhntM^  v*  ft^mnel  Morrison,  administnUor  of 
James  Morriaon»  deceased,  appellee. ) 

li  may  have  been  an  error  of  sbarp-aghted  jadgment,  but  (ow 
this  a  trustee  is  not  answerable^     Thompson  v.  Brown^  4  Johns.  Ch^ 
tL  619,  26,  27. 

The  bond  was  given  by  Damdf  to  his  brother  in  1794,  and  war 
not  sued  by  him  up  to  the  time  of  his  death,  in  1810;  so  that  the 
adminiBtrator  did  bu^  ccmtinue  the  ancestral  c<»ifidence,  l^hich  had 
been  reposed,  by  his  father^  in  his  uncle. 

But  the  administrator  did  seek  a  judgment  Daniel  claimed  a 
large  set  off,  and  by  mutual  consent  the  amicable  action  was  en- 
tered before  the  justice;  and  the  matters  in  controversy  submitted 
to  reference.  Under  the  act  of  1810,  giving  jurisdiction  to  jiKtice» 
of  the  peace,  it  was  generally  supposed,  at  the  bar,  that  a  justice 
might,  under  the  fourteenth  section,  entertain  jurisdiction  of  a  cauit 
of  action,  exceeding  one  hundred  dollars  in  tms  way.  This  imptet- 
son  was  not  ascertained  to  be  erroneous,  untu  the  case  of 
Brenneman  v.  Greenawalt  was  decided;  and  although  this  case  was 
decided  in  1814,  it  was  not  published  until  1818,  and  did  not,  until 
then,  become  generally  known  to  the  bar. 

During  all  this  time,  the  proceeding  instituted  before  justice 
Montgomery  was  pending,  and  could  not,  owing  to  the  great 
amount  of  business  in  ti^  court  of  Common  Pleas  of  Lancaster 
county,  be  disposed  of:  and,  during  all  this  time^  the  administratov 
proceeded  by  the  advice  of.  counsel. 

When  the  case  of  Brenneman  v.  Greenawalt  became  known,  the 
appeal  was  quashed;  but  the  judgment  before  the  justice  in  favour 
of  Daniel  Morrison  remained  unreversed;  nor  could  this  be  effect- 
ed until  he  chose  to  proceed  on  it:  for  no  certiorari  could  be  issued 
after  twenty  days  from  the  rendition  of  thai  judgment 

But  so  soon  as  Daniel  obtained  a  judgment,  on  the  scire  facias^ 
which  he  caused  to  be  issued,  the  administrator  issued  a  certiorari, 
reversed  that  judgment,  and  having  thus  removed  every  difficulty 
growing  out  of  timt  proceeding,  he  brought  suit  on  the  bond,  and 
obtained  a  judgment.  If  then  there  weje  error  on  the  part  of  the 
administrator,  it  was  an  error  of- judgment,  there  was  no  lata  culpa, 
and  it  is  clear  that  ibr  an  error  of  judgment  he  is  not  liable. 

4th.  The  negro  woman  lived  in  the  family.  By  the  consent  of 
the  parties,  she  was  not  included  in  the  inventory,  and  each  of  the 
children  had  a  proportion  of  benefit  from  her  services.        ^  . 

Reply.  The  mortgage  given  for  the  purchase  money,  ef  the 
land  to  the  commonwealth,  does  not  diner  the  case.  It  %d  not 
chanee  the  nature  of  the  debt,  it  but  merely  added  a  mope  formal 
security,  and  ascertained  the  amount  of  it. 

It  does  not  follow  because  the  debt  due  by  Daniel  Morrison  was 
not  put  into  the  inventorv,  that  therefore  tlie  administrator  is  not 
chai^eable  with  it  It  »  not  the  general  practice  to.  put  debts 
into  the  inventory.    There  is  no  proof  that  counsel  were  ever 
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(Rob«rt  Kiaf;  a&d  wife,  i^ellMits,  v.  CkuiiYi^  M •rrimiy  adfliiBiitrator  <^ 
haim  Mormo^i  deceased,  af^pdke.) 

consulted,  as  to  msHtutin^  ibe  proceeding  before  the  justice.  If 
finch  had  been  the  fact,  it  sheold  have  been  proven  by  the  testi- 
mony  of  the  counsel  who  were  employed. 

Had  he  brought  a  suit  in  court,  he  would  have  secured  a  lien, 
which  could  nc^  be  efiected  bj  the  proceedhig  before  the  justice. 

The  cam  in  9  Jotmi.  Ck.  A.  is  of  a  desperate  debt,  and  that  in 
4  Johns.  Ch,  A.  is  of  a  partner,  in  whom  confidence  was  jJaced  as 
such* 

The  estate  will  be  liable  for  the  support  of  the  black  woman, 
and  the  administrator  should  be  charg^  as  respects  us;  for  the 
appelhmt  derived  no  advant^e  from  hsr  services* 

The  opinion  of  the  court  was  delivered  by 

HuOToir,  J.  (who  recapitulated  the  facts  (4  the  case.)-*— Ir  The 
first  exception  is  that  the  accountants  ckdmed,  and  were  allfwed, 
a  credit  of  one  Uxmsand  three  hundred  and  ninety-seven  dollars 
and  sixty-five  cents,  for  patenting  the  land  of  the  deceased.  An 
act  of  assembly,  passed  in  1785,  had  albwed  those  persons  whose 
lands  were  unpatented,  to  obtain  a  patent,  on  giving  to  the  State 
a  mortgage  for  die  purchase  money  remaining  due»  James  Mot' 
ruofi,  in  his  lifetime,  had,  under  this  law,  taken  patents  for  his 
faund,  and  given  two  mortgages  to  the  comnKmwealtti  for  the  pur- 
chase monev  in  arrear.  It  appeared  ftdly  in  evidence,  that  respect- 
able counsel  had  advised  the  administrators,  that  they  nmst  satisfy 
these  mor^ages;  and  further,  that  the  inquest,  which  £vided  the 
lands,  were  apprised  of  this,  and  estimated  them  at  so  much  per 
acre,  clear  of  these  mortgages — all  inquests  in  such  cases  do  so. 
It  cannot  be  pretended  that  there  was  any  injustice  in  paying  the 
mortgage  money  to  the  State — ^for  it  being  added  to  the  price  of 
each  parcel,  and  the  amount  of  the  several  purparts  added  toge- 
ther, makii^  the  sum  total,  to  be  equally  divided  among  the  h^s, 
it  is  most  apparent  each  child  bore;an  equal  part  of  this. 

But  8  Serg.  4*  Rcade^  347,  is  cited,  in  which  the  court  say,  the 
administrator  bad  no  right  to  a  credit  for  money  expended  on  ac- 
count of  real  estate.  Jn*that  case,  the  widow,  who  had  married 
again,  had  kqpt  possession  of  the  farm,  and  yet  charged  the  chil- 
dren two  thowand  dollan^  Ust  improvements,  during  about  elevas 
years,  being  much  more  than  the  rents.  This  was  disallowed. 
There  Js  no  question  the  case  viras  decided  rightly — ^but  the  expres- 
sion could  not  have  been  used  as  universal^  true:  for  the  nine- 
teenth section  of  the  general  act  concerning  intestate's  estates,  ex- 
pressly authorises  the  administrators,  to  borrow  on  mortgage, 
(giving  the  premises  fw  security,)  any  sum  of  nM>ney,  not  exceeefing 
one-third  of  tiie  value  thereof,  or  to  sell  and  convey  such  part  or 
parts  of  the  said  lands,  as  the  Orphans'  Court  of  the  county  where 
the  lands  lie,  shall  in  cither  case,  from  time  to  time,  tlnnk  fit  to 
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(Robert  King  aod  wife,  a|ipeU«Ats,  v.  Samuel  Morrteoo»  »diiiioifttf»tor  of 
James  X^rrisooy^leceased^  appellee.) 

allow,  tot  ddfrayiDg  just  debts,  maintenance  of  the  childrcki,  put- 
ting them  apprentices^  teaching  them  to  read  and  write,  or /or  the 
imptwemenl  of  the  residue  of  the  edcUe^  if  any  6c,  for  their  advan- 
tage. Now  this  is  to  be  done«  in  case  there  is  no  personal  estate; 
if  there  is  personal  ^estate,  it  would,  seem  the  same  may  be  done 
with  it:  and  whatever  the  law  directs  administmtors  to  do,  mtiy 
be,  and  must  be  put  into  an  administration  account  But  the  ac* 
count  ought  to  shew  the  debts  to  be  paid,  before  any  allowance  ta 
improve  the  land,  or  at  least  that  thcGre  will  be  enough  with  which 
t»  pay  them.  In  this  case  thi&  was  a  debt,  and  peculi^ly-porc^peF 
to  be  paid:  for  as  each  mortgage  covered  about  four  hundred 
acres,  and  that  was  divided  and  taken  in  unequ&l  quantitiiss,  and 
at  cb£ferent  prices,  it  would  have  been  difficult  to  appocti<m  the 
sum  each  waa  to  pay  on  the  mortgage^  The  mortgage  is  a  debl 
of  the  intestate,  and  to  be  paid  with  the  personal  estate,  in  case  of 
intestacy,  if  administtators  can  pay  it  3  Peer.  fViUianh  S&8.  In 
this  case,  under  the  circumstances,  there  was  no  error  in  allowing 
this  credit 

2d.  eJtception.  The  auditors  erred  in  not  chai^g  an  advance 
on  the  personal  estate,  taken  by  the  heirs  at  the  appraiaement^ 
On  that  part  of  the  goods  sdd,  there  was  an  advance.  And  if  it 
had  been  proved  that  the  articles  taken  at  the  appraisement  had 
been  sold  by  those  who  took  them,  at  an  advance^  this  advance 
ought  to  be  charged  to  each  heir  who  took  them  at  such  appraide-* 
ment;  but  there  is  no  such  proof,  nor  any  proof  that  either  of  the 
administrators  took  any  article  at  the  appraisement  The  family 
lived  together  until  they  successively  married.  In  such  case  cer- 
tain articles  are  necessary  to  be  bought  or  taken  at  the  apprake* 
ment  There  is  no  proof  how  they  were  divided  at  the  death  of 
the  wictow,  or  as  each  child  separated.  There  was  no  excep- 
tion at  the  time  the  first  or  second  account  was  settled^  as  to  this 
matter,  and  we  see  no  evidence,  ^hich,  at  this  time,  would  justify 
us  in  supporting  this  exceptio;i,  more  especially,  as  it  appears  to  us 
that  this  item  is,  by  a  mistake,  really  charged  twice  in  the  account, 
and  credited  but  once^ 

3d.  exception.  The  auditors  have  erred,  in  not  charging  the 
administrators  with  two  thouisand  nine  hundred  and  fifty-three 
dollars  and  twenty-one  cents,  being  the  amount  of  a  hood  and  inte- 
rest which  the  intestate  held  on  Daniel  Morrison^  and  which  was 
lost  by  negligence  of  the  administrators.  This  is  an  item  of  serious 
amount,  and  was  really  lost  to  the  estate;  and  a  witness  proved 
that  it  might  have  been  collected  at  the  death  of  mtestate,  or 
rather  that  Danid  was  able  at  that  time  to  pay  it,  and  promised 
to  pay  it  when  he  sold  his  land.  By  the  bye,  this  witness  was  at 
one  time  an  arbitrator  on  one  of  these  accounts,  and  then  allowed 
a  credit  for  it. 

26 
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(Robert  King  and  wit,  u>pellaBl8»  v.  SMimd  Morriian»  adiokaatiator  of 
James  MorriaoB,  detfeaaed/^pdke.) 

By  the  fottvteeiiA  section  <^  the  act  of  dOth  March,  1810,  it  is 

rvided»  that  aay  justice  may  take  cognisance  o(  any  tt^ngmade  so 
tlus  act,  fii^"  any  sum  eiceedkig  one  hundred  dollars,  if  the  par* 
lies  voluntarily  appear  before  lum  for  the  pui|>osei  and  Aall 
proceed  fiH*  the  recovery  thereof,  by  entering  judgment  if  confess- 
ed, or  if  svbrmit^tio  him  by  reference.  This  was  understood  to  mean 
if  the  partfes  instituted  a  suit  voluntarily,  and  r^erred  it  to  arbi- 
IratorB  chosen  by  themselves,  and  the  justice  entered  judgment  on 
tiie  award;  It  was  known  be6>re,  that  parties  might  refer  at  coin- 
mon  law  to  arbitrators,  and  were  bound  by  the  award;  but  they^ 
often  had  to  sue  on  the  award,  and  it  was  supposed  that  the  judg- 
ment on  the  award,  bv  the  justice,  came  in  place  of  an  action  of 
debt  on  the  award.  In  many  parts  of  the  State,  much  was  settled 
in  this  way.  Under  this  impression,  the  admimstrators  and  Damd 
JllbmM)n,*submitted  their  claim,  on  this  bond,  to  three  arbitrators, 
before  a  justice.  This  was  in  the  summer  (^1811.  Z>anie;  set  up 
a  defence  as  to  the  whole,  and  more;  and  an  award  was  made  in 
his  favour  for  three  hundred  and  twenty-seven  dollars,  and  judg- 
m&kt  entered  for  him.  The  admmistrators  appealed  to  court.  Twa 
eminent  counsel  were  emptoyed  by  thenw  The  business  in  court  in 
this  county  vras  greatly  in  arrear,  and  a  special  court  appdnted,  in 
addition  to  the  regular  court,  have  not  yet  brought  up  the  busi- 
ness. In  1814,  the  Supreme  Court  decided,  that  such  proceedings, 
before  a  justice,  were  illegal  and  void.  This  decinon  was  not 
puHfehed,^©r  generally  known,  until  18ia  Brenneman  v.Greenor 
wait,  I  Ser^.  ^  Bowie,  27.  Soon  after  this,  tile  aj^al  was  struct 
off  the  docket,  and  Daniel  Morrison  issued  execution.    The  admi- 

nistrators  took  out  a  certiorari,  and  reversed  the  proceedings: 

and  before  the  next  term  brought  suit  in  court,  and  recovered; 
but  Daniel  Morrison  had  become  insolvent,  and  the  debt  was 
lost  There  was  no  delay  in  any  part  of  the  proceedings,  but 
the  proceedings  were  unfortunately  mistaken.  It  k  believed  there 
is  no  instance  where  trustees  have  acted  with  good  feith,  and 
under  the  advice  of  counsel,  (and  here  they  had  eminent,)  in  which 
i^ej  have  been  held  responsible.  4  Johns.  Ch.  S.  619.  Itr  is  an 
unfortunate  business;  but  <Mie  m  which  there  was  neither  negli^ 
gence  nor  fault.  The  mistake  in  the  proceedmg  was  not  peculiar 
to  them,  or  to  this  district.  In  the  district  in  which  I  lived,  such 
proceedings  were  common,  and[no  knvyer  questioned  their  l^ality, 
before  the  case  above  cited. 

4th.  This  exception  embraces  several  small  items,  which  the  re- 
ferees on  the  second  account  had  charged  to  the  admmistrators. 
No  evidence  was  before  us  to  shew  why  these  charges  were  made, 
and  as  that  report  was  waived  by  Ihe  present  submisdon  to  audi- 
tors, we  do  not  see  how  we  can  decree  the  administrators  to  pay 
tSiose  sums.    That  report  had  not  been  confirmed  by  the  court. 
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(Robert  King  and  wile»  app^ants,  v.  Samuel  Monisoo,  admmistialor  of 
James  AAorriaon,  deceased,  appellee.) 

The  bare  &€t»  that  one  set  d*  auditors  made  those  charges,  is  met 
by  the  fact,  that  the  present  auditors  rejected  them,  and  without 
some  evidence  of  their  justice,  we  cannot  say  the  administrator 
must  pay  them. 

There  is  anotheiL  item  under  this  fourth  enor:  James  Ahrrison 
leA,  amoi^  other  property,  a  negro  woman,  a  slave.  The  proof 
i^  she  was  of  an  aavaoced  age>  was  (by  the  advice  of  ihe  appraisers 
and  the  fiunily,)  not  appraised;  she  tived  with  ihe  £unily  as  long  as 
th^  lived  together,  and  with  the  wkbw,  till  the  widow's  death, 
and  smce  that  has  gone  to  SamueL  No  exccptioii  oik  accotifit  of 
thn  woman,  was  o^e  to  either  of  the  two  first  accounts.  Tl]^ 
olijectioii  is  now  made  by^  the  husband  ot  the  youngest  daughter, 
who  was  a  minor  at  ike  time  of  tiie  appraisemetit  She  however 
married  about  1810  or  17,  and  her  hud[>and  iHade  no  oljjettion 
theh,  nor  when  the  second  account  was  filed.  Where  a  family  have 
made  arrai^ements  for  their  own  Gonvenieace,  or  that  oi  their 
mother,  and  have  acted  on  that  arrangement  so  long  as  from  ISll 
till  1827,  without  objecti6n,  an  objection  then  taken,  appears 
harsh.  I  do  Hot  say  such  objection  will  never  be  sustained  in 
court,  but  it  nmst  be  a  substantial  one  to  have  effect.  Minors-wiH 
not  be  bound  by  anranjgemefits  by  the  elder  branches  of  the  family, 
where  they  are  fin*  the  exekisive  advantage  of  the  latter,  and  ito- 
lust  td  the  mmo<^,  but  the  objection  ought  to  be  made  ii^  some 
reasonable  time.  In  the  country,  where  the  female  part  of  the 
family  do  the  work  of  the  houeei  the  dai^hters  derive  as  much 
beneht  from  the  labour  of  a  female  slave,  as  the  sons;  perhaps  a 
little  mcure.  Samud  had,  perhaps  the  leaidt  of  the  whole  fiunily; 
and  as  no  complaint  was  made  until  after  the  death  of  the  mother, 
there  is  litde,  if  anyy  grdund  for  charging  hi^,  with  what  was  of 
tnore  benefit  to  the  wife  of  the  comfriainant,  than  to  Samtid:  die 
is  now  of  such  an  age  as  to  be  of  ito  value,  and  he  agrees  to  ke^ 
her  during  her  life.  Much  respect  is  paid  to  fiunily  arrangement^, 
if  just  and  reasonable,  and  es^ially  if  long  acquiesced  m.  There 
are  two  other  exceptions  not  insisted  <m,  and  we  coi^m  the  re- 
port of  the  auditors'  so  far  as  it  is  befcre  u& 

Decree  afinued. 

Tod,  J.,  dfasested  as  to  the  advance  claimed  on  the  good^  taken 
at  the  api^aiBement  This  he  thought  ought  to  be  Calculated  and 
charged:  and  also  as  to  the  payment  of  the  moHgage  to  the  State, 
which  he  thought  ought  not  to  be  credited  out  <^  the  feratmal 
estate. 
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ABRAHAM  DONER,  SAMUEL  HERR  and  SAMUEL  HOW- 
RY, against  JOHN  STAUFFER,  CHRISTUN  BRECKBILL 
and  JACOB  ITSHELMAN. 

IN   ^ROR.  • 

In  a  case  of  partnership,  the  joint  effects  belong  to  the  firm,  and  not  to  the 

paitnen,  each  of  whom  is  entitled  only  to  a  share  of  what  may  remain, 

after  the  payment  of  the  partnership  debts,  and  no  greater  interest  can 

be  denv^  from  a  voluntary  assi^ment  of  his  share,  or  a  sale  of  it  on 

^  execution.    - 

A  preference  earists  in  favour  of  the  joint  creditors  of  a  firm,  founded  on 
no  merits  of  tlieir  own,  but  on  the  equity  which  springs  from  tiie  natare 
of  the  contract  between  the  partners  themselves^ 

^th  the  single  exception  of  a  joint  commission,  whenever  the  partners 
are  not  individually  involved,  the  joint  creditors  have  no  pi'eference, 

A  separate  exTOUtion  creditor  sells  not  the  chattels  of  the  partnership,  but 
the  interest  of  the  partner  encumbered  with  the  johrt  debts;  and  the 
i^t  creditors  have  therefore  no  claim  to  the  proceeds. 

Where  the  separate  creditors  erf  eaph  partner  precede  by  eactcntion, 
the  sale  of  the  partnership  effects,  under  tlje  execution  of  the  separate 
creditor  of  one  pafrtner,  passes  the  interest  of  that  partner  subject  to  the 
equity  of  his  co-'partner,  and  the  execudon  cremtor  Ib  entitled  to  the 
price.  This  equity,  together  with  the  remaining  mterest  o^t^K  other  part- 
ner passes  by  a  (sale  under  execution  of  his  separate  creditor,  where 
the  purchaser  of  the  effects  is  the  same:  and  this  whether  the  sales 
be  made  consecutively,  or  at  the  same  time. 

Query, ^What  would  be  the  effect  where  there  are  separate  purchasers 
of  the  shares  of  the  respective  partners.  '^ 

Writ  of  error,  to  the  court  of  Caromon  Pleas  of  Lancaster 
county.  /    ;  . 

Thw  was  a  £^gned  issue,  directed  by  that  court,  and  joined  be- 
tween  the  defendmts  in  error,  who  were  the  piaintiffi  below,  (and 
for  whom  the  verflict  past,)  and  the  plaintiffi  in  error,  who  were 
the  defendants  below. 

It  appeared  from  the  evidence  in  the  cause,  that  Danid  Howry 
and  Benjamin  B.  Eshdman  entered  into  partnership  in  a  manu- 
facturing establishment,  under  the  firm  of  Howry  and  Eshelman. 
They  became  considerably  indebted.  Judgments  were  entered 
and  executions  were  issued  acamst  each  of  them.  Abraham  Doner, 
Samuel  Herr,  John  Howry  and  Samud Howry, hKd  severallyjudgmenta 
against  Danid  Howry,  on  each  of  which  an  execution  ^ued  against 
him,  and  was  levied  on  the  9tli  of  August,  1825,  on  the  personal  pro- 
perty o(  Danid  Howry  and  Benjamin  B.  Eshdman^as  partners  in 

J^  Stauffer,  Christcdn  Breckbill  and  Jacob  Eshelman  had  several- 
ly obtamed  judgments  against  B,  B.  Eshelman,  on  each  of  which 
judgments,  an  execution  was  issued  against  him  and  levied  on  the 
nth  dajr  of  August,  1825,  on  Benjamin  B,  Eshelman's  diarc  of  the 
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(Abraham  Doner,  Samuel  Herr  and  Samuel  Howiy,  v,  John  Stauffer, 
Christian  Breckbill  and  Jacob  Eshelman.) 

personal  property  of  Benjamin  B,  Eshdman  and  Daniel  Howry ^  as 
partners  in  trade.  By  virtue  of  these  and  other  executions,  the 
personal  property  of  the  firm  was  sold  for  the  sum  of  five  thousand 
and  seventy  dollars  and  thirty-nine  cents,  which  after  payment  of 
the  costs,  Idi  a  balance  of  four  tfaooaand  seven  hundred  and  seventy- 
nine  dollars.     This  balance  was  paid  into  court  for  distributipn. 

Qna  rule  obtained  by  the  counsel  otStauffery  BredMU  smEshd' 
man,  to  shew  cause  why  the  one  half  of  the  proceeds  oiihe  sale  of 
the  firm  property,  Aovii  not  be  applied  to  the  satis&ction  of  their 
executions  against  B.  B  Eshdman,  the  court  decided,  that  the  exe- 
cution creditors  of  Benjamin  B.  Eshelmanjk  had  a  legal  right  to  his 
share  of,  and  interest  in  thepartnerriiipeTOCts  of  the  Qnaof  Unory 
4*  Eshdman,  as  it  stood  on  the  1 1th  Aogust,  1825,  when  the  execu- 
tions were  levied;  and  directed  this  issue,  to  try  what  that  share  or 
interest  was.  « 

The  plaintiffi  claimed  a  moiety  or  half  part  of  tbe  four  thousand 
seven  hundred  and  seventy-nine  dollars,  as  their  share 

The  plaintiffi  having  closed  thdr  evidence:  The  defendants  in 
support  of  the  issue  taken  in  the  cause,  o0er€d  to  prove,  that  the 
firm  o£Hawn/  4*  Ethdman  was  entirely  insolvent  on  the  1 1th  August, 
1825.  That  the  debts  and  claims  against  the  said  firm  exiKting  on 
the  said  11th  August,  1835,  which  were  then  unpaid,  greatly  ex- 
ceeded the  whole  property  of  the  said  firm.  That  iSnjamin  B. 
Eshdmcm,  on  the  said  day,  had  no  interest  whatever  in  the  said 
firm,  and  that  Danid  Howry,  the  other  partner,  is  greatly  interest- 
ed in  the  application  of  the  funds  of  the  said  firm,  to  the  payment 
of  the  debts  of  the  said  firm,  as  he  is  answerable,  individually  and 
as  a  partner,  for  the  whole  of  the  said  debts.  Which  offer  being 
objected  to^the  court  overruled  the  same,  and  delivered  the  follow- 
iag  opinion,  to  wit:  "I  am  satisfied  that  the  authorites  cited  settle 
ttue  law  as  it  applies  to  the  cases  decided,  that  is  to  say,  to  cases 
where  there  are  separate  executions  against  one  partner  levied  on 
the  partnersUp  effects.  But  tins  is  a  case  where  the  whole  part- 
nerniip  efifects  are  swept  away  by  separate  executions  against  each 
partner,  where  the  creditors  at  lai^  have  no  lien.  I  must  say 
that  the  principal  object  in  directing  this  issue  was,  as  it  was  a 
case  of  great  importance,  to  give  anapportunity  of  completely  con- 
sidering and  re\'iewing  the  law  on  the  subject.  But  I  am  very 
clear  that  Benjamin  B.  Eshehnan^s  interest,  or  want  of  interest, 
cannot  be  shown  by  evidence  of  debts  due  from  the  firm,  and  that 
the  testimcmy  oflered  relative  to  the  insolvency  of  the  firm,  and  the 
interest  of  Danid  Howry  in  the  application  of  the  funds  of  the  ftrm 
to  the  payment  of  ib  debts,  cannot  be  admitted." 

To  this  opinion,  overruling  the  evidence  olTered,  the  defendants 
excepted. 
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(Abnduan  IX)ner»  Samiiel  H«rr  and  Samuel  Howrf ,  v.  hba  Stanflbr, 
ChriBUan  BreckbiU  and  Jacob  fishelmati.) 

Although  the  issue  joined  Wad  between  the  separate  elecutioii 
creditors  of  the  respective  partners,  the  counsel  for  the  defence  ap- 
peared  for  the  joint  creditors  of  the  firm,  to  controvert  the  right  of 
the  separate  creditors  of  EsiMman,  to  be  paid  out  of  the  fund  m 
eoart,  before  the  joitt  creditors  were  satisfied:  and  they  allied, 
that  after  the  execvtbns  of  the  separate  creditors  were  levied, 
Homv  4*  Eshdman  had  made  an  aas^nment  to  tnetees^  for  the 
benefit  of  the  creditors  of  the  firm. 

X  Tie  only  question  now*  raised  in  this  court,  upon  the  charge  of 
fihe  court  below,  and  tbe  biU  of  exceptioh^  was,  whether  ttie  sepa* 
I  rate  eitiecution  creditors  ^EsA^foian,  had  a  r^t  to  be  paid  oisl  of 
I  the  proceeds  of  the  soles  of  the  goods  cS  tbe  mrm^  before  the  jobt 
I  eredKtors  were  satisfied  out  of  that  fund. 

Mjrtiif  for  the  joint  creditors^  denied  that  the  separate  execution 
creditors  had  a  right  to  the  fuid  in  court,  for  appropriation^  The 
'  sqmrate  creditoi'  cannot  withdraw  the  funds  of  the  partnership, 
from  the  payment  of  the  partnerdup  debte  to  |k^  his  debt  Ac- 
counts  mwt  be  settled  between  Hm  partners  and  the  worM,  and 
one  between  the  partners  themselves^  before  such  creator  can 
have  the  fruit  of  bis  execution;  he  cemei  in  only  tor  the  sarjdus 
after  paying  the  partnership  debts. 

Partners  ha/ve  a  Ken  on  the  partoership  eflects,  creditors  haTc 
not.  No  qpark  of  interest  can  be  drawn  from  the  firm,,  by  one 
partner,  until  the  partnerdHp  is  settled.  The  partHerdbip  fund  n 
pledged  for  the  payment  of  the  partnershq)  debts.  The  only  inte* 
rest  which  each  peurtner  has,  is  what  remains  after  the  debts  are 
paid;  it  is  the  dry  mass  of  property,  after  the  payment  of  the  pari* 
nership  debts. 

This  then  being  the  interest  vested  m  Eehdmrn^  the  pbtntiAs 
below,  the  separate  execution  creditors,  could  take  no  greater  in- 
terest, and  therefore  the  joint  creditors  must  be  first  paid,  ffest  v. 
Skip,  1  FeMy,293.  Id.  244. 

The  vendee,  is  a  tenant  in  common  with  tbe  surviving  partner* 
t*ox  V.  Hanberg,  Camper ,  445.  Pearce  v.  JacksoHf  4  Mass*  Rqf.  243. 
Taylor  V.  Fields,  4  Vesetfj  Jr.  396.  He  also  referred  to,  btihemaUer 
6f  Smithy  16  John.  R.  10$,  and  the  note  to  that  case,  whei^  the 
cases  on  the  subject  of  the  proceeding  under  an  execution,  in  fa^ 
vour  of  a  separate  creditor,  levied  on  partnerdnp  effects  are  collect- 
ed. Mchol,elal,\. Munfori,4John.  Ch. R.  622.  B. 635.  Edy  v. 
DcmdsoH,  Douglass,  650,  decides,  that  the  sheriff  should  pay  a  part 
of  (he  money  levied  on  the  execution  of  the  separate  creditor,  out 
of  the  partnership  efi^ts,  to  the  assignee,  representing  the  part^ 
nership  creditors  equal  to  the  amount  of  the  interest  of  the  part* 
nerdbip  in  those  effects.  This  case  is  precisely  in  point  Goto 
on  Partnership,  49.  Id.  317.    The  right  is  a  lien  in  favour  of  part- 
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(Abraham  Doner,  Samuel  Hcrr  and  Samuel  Howry,  t;.  lohn  dtaui^. 
Christian  BreckbiU  and  Jacob  £ilhelmaa«) 

9en,  ITaim  m  Pceri.  103r    Bank  if  North  America  v.  MOM,  8 
Bin.  33a 

An  actioa  may  be  brought  by  a  turviving  and  lolvent  partner, 
to  recover  fioney  obtained  by  a  separate  croditor,  out  of  partner- 
ship eflects.  Bank  of  JSTcrth  America  v.  MCaUf4  Bin.  S7h  Aba?  v. 
Summers^A  Yea^All.  The  general  doctrine  is  recognized  in  this 
ease,  and  here  money  was  made  on  a  separate  execution  against 
one  partner,  and  brought  info  court,  and  cliUmed  by  the  aas^nees 
of  the  partners,  on  a  subsequent  execution,  and  the  court  decreed 
the  money  to  the  as^nee.  He  referred  also  to  MCarty  r.  Enderif 
2  Yeates,  190«  Chancery  will  not  stay  the  execution  (m*  the  sepa- 
rate creditor,  until  the  partnership  debts  are  taken  and  liquidated. 
Moody  V.  Payne,  2  John.  Ch.  R.  548.  Kuhn  ▼.  JVuxm,  15  Serg.  ^ 
Rawle,  1 18, 125.    Caldwell  v.  Stileman,  I  Rawk,  212, 16. 

The  fupd,  i»  by  law,  appropriate^jto  joint  creditors,  and  the  sepa- 
rate creditors  must  show  that  they  are  satisfied,  before  such  separate 
creditors  can  come  at  it 

This  preference  of  the  joint  creditors,  as  to  the  partnership  efl^ts, 
is  the  well  settled  law  of  Pennsylvania.  The  lien  df  the  partner, 
upon  these  effects,  which  gives  this  preference,  arises  from  the  cmi- 
tract  of  partnership.  They  are  mutually  bound,  on  that  contract, 
for  the  joint  debts  of  the  firai,  and  if  the  separate  creditor  of  one 
partner,  could  sweep  the  partnership  fund  away,  great  injustice 
wc^d  result  to  the  other  partner.  His  liability  to  me  jcMnt  credi- 
tors would  remain,  while  the  joint  property,  in  which  he  had  an 
equal  interest,  would  be  taken  to  satisfy  the  debt  of  hb  partner; 
in  which  he  had  no  interest,  and  for  which  he  was  in  no  way  liable. 
All  this  is  prevented  by  tiie  principle  of  natural  justice,  which  gives 
the  lien  to  the  partner,  and  secures  the  effects  to  the  joint  creditors. 
TUs  does  not  depend  on  the  bankrupt  law,  nor  is  it  derived  from 
the  system  which  in  England  has  been  adopted  under  it  That 
law  is  silent  as  to  any  preference.  It  arises  from  natural  equity, 
growing  out  of  the  contract  of  partnership,  and  is  said  to  exist  at 
common  law. 

The  sale  in  our  case  was  in  invito,  against  the  consent  of  the 
owner  of  the  goods.  It  is  a  transfer  by  operation  of  kw.  The 
sheriff  must,  under  the  separate  execution,  seize  the  partnership 
efiects,  for  the  partners  are  seized  p&r  nU  et  per  tout,  and  the  in- 
terest of  each  cannot  be  separated.     Watson,  98,  72. 

The  courts  of  law  in  Pennsylvania,  as  we  have  here  no  courts  of 
equity,  are  bound  to  enforce  the  equity  arising  in  the  relation  of 
partnership  between  the  partners.  Bell  v.  J^Tewman,  5  Serg,  Sf 
Rawley  78. 

Where  the  land  of  an  intestate  is  sold  by  execution,  the  money 
is  to  be  distributed  according  io  the  order  of  payment  of  debts,  in 
the  case  of  personalty,  and  the  court  from  which  execution  issued 
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(Abraton  Doner,  Samuel  Herr  and  Samuel  Howry  v,  John  Stai^er, 
Christian  Breckbill  and  Jacob  Eshelman.) 

18  bound  to  distribute  it     Bank  v.  SiambaugKs  Adm^rsj  13  Scrg.  ^ 
Rawle,  299. 

In  the  case  olEidy  v.  Davidson^  the  same  equitable  doctrine  was 
appli€^  to  the  distribution  of  mcmey,  levied  out  of  partnership 
efiectB. 

The  mode  adopted  to  exercise  the  equitable  juriadiction,  in  this 
case,  was  a  proper  noode  to  effect  the  object.  It  is  in  efibct  be- 
tween the  partners,  although  nominaUy  between  the  separate  cre- 
ditors of  each  partner.  But  it  is  a  feigned  issue,  and  no  matter 
who  are  nominally  on  the  record,  the  substance  is  to  try  the  right 
between  all  parties. 

The  mode  of  these  feigned  issues  is  not  the  subject  of  error. 
They  are  to  inform  the  conscience  of  the  court,  and  the  substance 
only  is  regarded.     JV^v.  Barr  14  Serg.  £f  Raude^  160* 

It  is  not  necessary  that  there  should  have  been  an  execution  in 
iavour  of  the  joint  creditors.  Their  right  does  not  depend  on  this^ 
but  on  the  lien  in  favour  of  the  partners. 

The  court  declined  hearing  Parke  and  Montgomery ^  for  the  de- 
fendants in  error. 

Hopkina  for  the  plaintiffs  in  eiton 

The  money  came  into  the  <;ourt  by  wrong:  the  whole  effects^ 
not  merely  the  Yight  to  the  surplus  after  thepayment  of  the  part- 
nership debts  were  sold;  although  the  sheriff  could  of  right  sell  but 
that  surplus.  Hankey  v.  Garrett,  I  Fbcy,  242*  West  y.  Skip,  Id. 
456.     Taylor  v.  Fields,  4  Veaey,  Jr.  396. 

'  Enough  must  be  left  for  partnership  debts.  When  the  sale  took 
place  the  partnership  was  gone.  Pierce  v.  Jackson,  6  Mouss,  Rep. 
2^12.  Cooper  v.  Chitty,  1  Bur.  Rep.  20.  ShoM  v.  Tunbridge,  2  fv. 
Black.  1004. 

Here  the  entire  fund  was  brought  into  court  for  distribution 
among  all  parties  in  interest 

A  motion  to  distribute  a  fund,  in  Pennsylvania,  is  in  the  nature 
of  a  bill  in  equity,  and  comes  instead  of  the  audita  querela,  which 
has  fallen  into  disuse.  It  expands  itself  to  embrace  all  questions 
involved,  and  all  the  parties  in  interest.  The  joint  creditors  had 
a  direct  interest,  represented  by  the  as^nees  of  an  insolvent 
partnership.  Their  interest,  and  that  of  Daniel  Hotory,  is  identi- 
fied; and  if  these  creditors  so  represented,  do  not  recover  this 
fund,  their  rights  must  be  destroyed.  The  fact  that  th^  assign- 
ment was  made  subsequent  to  the  execution,  can  have  no  effect 
The  assets  of  the  partnership  arc  in  gramio  legis,  mitil  they  can 
assert  their  rights. 

The  issue  directed  ex  vi  termini,  embraces  the  question  as  to  the 
joint  creditors,  as  upon  the  settlement  of  the  accounts  of  the  firm 
only,  can  the  share  of  Eshdtnan,  in  the  partnership  fund  be  as- 
certained. 
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t^ftttlMnn  Doner*  Suattel  Herf  aiMl  Suatel  Howtf^.v.  Tftftn  fit^iicnj 
CItfMlMtkBrdckbill  aodJsu;6b  EthelinAB.) 

Whaf  bihe  labde^  ttYeii^«a4kte  ivlie«e  <be  fitfids  «<  a  pwi^ 
miisb^ afe  in  coHrt.finr  distributioiil 

In  eh^toeerj,  wbeire  a  coMk't  df  ehancely  ctxiafti^  as  mjimdMi 
would  iflstte  to  siay  proceedingB  at  law,  and  dastribittioii  MrMid-  be 
made  in  tbat  eourt  6Q.aB  to.do.eqaitj^  Lord  Mcm^tkdi  howefv^er) 
tbougU  tfaaf  where  the  oaninoa  Jkw  court  was  in{»o68eaBioAi»f  flie 
Aind>  a  resort  to  a  court  of  equity  wafi.Mnneceisary;  bulihat  tbd 
coanQoalaw  court  siioukl  jdistribute  it  aooofexUng  to  equify.^  Hev^ 
our  oourte  are  armed  with:  eqmtable  as  well  as  l^gal  powerai  aad 
th^  have  kiag  ago  bffoketk  legal  trmmsnels,  and  asserted  princ^itet 
necessary  to  do  equity  and  j]istiee..^6omJftf/iae«ai9^^ 
^otm%.  Edy  y.  Damdwh  Douglass,  650.  Bank  v.  SictmaiugKi 
Mru  13  Ststg.  Sf  Bdwle,  MQ. ,  Intbia  C£«e  the  Cundftwere  brou^ 
into  court  upon  e^MCOtion,  and  thecK^uct*  to  doeqwty,  inlrestigaled 
the  righte  of.  plirties  under  the  fburteelith  section  af  owf  law  re^ 
lating  to  intestacy*  and  dtecreed  in  £^roup  of  a  bond  cvediiarf  a^  t^ 
the  lund  so  raised;  lUthoagh  the  botid  eiodkor  Was  n6  paNgr  4d  tba 
exactttion,  and  had  no  jo^nient :       -  ;  *  i        ; 

Wh43re  there  tre  cpsiiplklUed  rigblsy  the  .court  wiB^oot  the  ap^ 
]^icJat{oti  ofJlAt^  Isherifi)  suspend  pn^o^sdit^  until  tbote  n^its  can  hq 
ascertauied^.iu  ovder  thMthe  Adriffmav  mak6.a^oi!reat  retura^ 
Sham  v^  T^trlbridge,  2MBiQGk^}m4t.  Hafefored  abo,.io£mmy^ 
Simi9drSf4i  YeatsSf  4'?7#  -    t  ■  .     .  j    f     /  •  .  t  •    ■ 

Wbefe  ithe  separata  ^rieditoi'hadiftctefUt  >ohtaiiied  the  fkmA 
tadc^a  judgnionW  yet  b^  was  hot  pMeaMhfdtisQtn'Ae^oihM  ^ 
partus..  Btmk  v^MCoU^S  Bm^SlX  >  .      ..     .      ...; 

Wh^e  thexlaiiti  is^  elthevbyastigDaeni;  ocjuader  exoci^lioti; 
it  b  only  to  ^  surplus  liter  the.  payment  .ol^.paatnpaBfaipi4ebtar 
MieoU  v.  JtfufH/oi^,  4  John,  Ou  IL  M&  This  case  .conten^latel 
bringiBg  the  BKk)ey  made  on  e«ciitiMiiQtoroaiuit,,aiids«vftsmWflil 
in  eibct,  the  decfeioa  't^^Jolm^CK R.  &48,:a9  to  anisjanolidn:  tfk 
stay  a  ^parate  creditor,  in  caae.of  pastqership  efibcta  .  .  i 

The  case  of  Mq^dy  v-  StranAmh  ia  3^  *»•  4?  ^ "^^-^  ^»  »  *fe 
law.  In  equky.it  is  diSereatf  and  it  is  so  saidinibisi  case;  and  hotit 
JIfaiif/SeM  heM«  that  the  rtUe  should  be  t 

The  opmion  of  th^  coui't  was  delivered  by  '      '         \  ^ 

GiBsoif,  C.  J. — It  is  settled  by  a  train  of  decisions  in  th^  Ayperi*, 
caB»  aawoll  as  the  J3iitish  courtsi,  that  the  joiqt  effects  beMtg  to  4 
tiie  firm,  and  not  to  the  partners,  each  of  whon^  i^  entitled />aly  tot  | 
a  share  of  ^at  may  remain, aft^  pay^aent  of  the  p^rtnccri 
ship  debte;  and  consequ^tly,  that,  na  greater  int^e^tx^aftbe  deiriVrl 
ed  fowB  a  voluiitary  assigiMnentjofhis  share^  or  a  satenffiton  ex^-j 
cution.   That  a  contract  which  enables  the  parties  to  ke^p.^  cjasa 
of  their  cf  editors  at  buy,  and  y«t  let^ia  the  <imKch»  of  ownenhi^ 
sbouldiM^haYe been d«jBi»ed  withuitthe  statute pffli*w*«^w  ***» 
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Mbotabte  oBdvamly  to  ttie  ii^cuMkii  vnivernaiy  nutttifiMtdl  bjr 
f  courts  of  justice  to  encourage  trade.  But  such  as  it  is,  has  Hie 
MBtraeteffartoenUpbeen  establhhed;  and  the  f^niiciAle  which 
ettaUts  Ae  partners  to  {dedge  te  each  other,  the  Mnt  eMcts  as  a 
And  Ibr  pajrment  of  the  k»nt  del>ts,  has  introduced  a  preference  in 
fiiyourotdie  Joint  crejfitots,  foanded  on  no  merits  of  ttielr  own, 
^t  on  the  equity  wmch  swings  from  the  nature  of  the  contract 
hetw^n  4m  partners  tlmnielves.  The  author  of  the  ComnMiiiarict 
m  Amm^eam  Lasm,  vpl^  3,  page  88,  attnbutes  this  preference  to  an 
inhsrent  eogiAw  in  the  j^t  creditors  thensdresy  arising  from  a 
supposed  ae^DriUtion  of  ttie  partnership  effects  from  th^  meansr 
The  oi^niens  ^  ChmmeeUor  Memtf  ate  so  justly  entitled  to  deference^r 
flMit  n#p#udeni  jndge  will  diffiur  from  him  widiout  hesitation;  yet 
Icaimoti  hot  adhere  to  the  opfauott  I  expressed  in  jBstt  v.  Mwnumr 
ft  Sw^  ir  EamUr  ^^  tha^  in  eaKS  of  ic^veacy  or  banlmiptcy,  in 
whi»  akne  the  miestion  of  prioriff  can  be  material,  tfie  kani 
eiecti  eonsist  ^  the  wreck  si*  the  eapiial  eriginally  embarked^ 
Under  a  j<Mnt  c<»mu8Bion,  by  which  the  effects  pass  to  the  asrignesSf 
while  the  pavtneis  are  personaUy  discharge  I  admit,  that  the 
pf^enoe  efihe  joint  creditors  has  no  other  foundatien,  if  it  ha» 
any  at  aflr  tten  this  suppoMd  inherent  equity;  and  the  best  ele-^ 
BMUtai^  wiJterott'lbe'sabjecfse^diqHMesofl^  Oamof^ 

Pariner$hwr94l'^2^    But  in  the  case  of  a  separate  comminion^ 
Mg$ii^  Bk&m  exgwaAj  pnts  it  on  the  particular  equity  of  the''part^ 
ners  thsasichrsij  E^j&rte  IM^f^  Fe$ef,  136^ and  m  the  ease  el 
an  execution.  Chief  Baron  jitZhmM  does  the  same*  Taj^  t< 
FiM$f4FeBm/fd$6.    Te^sec^reflie  firmfrraa  the  extrayacanceof 
its  flMn|bei%  by  pusmnting  the  capitel  from  being  wiAdraww 
from  the  purooses  of  the  partnerihipr  the  stock  is  pledged  fiv  the 
bnrttien  which,  from  the  nature  of  the  connexion,  is  to*  be  borne  by 
al;  but  in  asoulding  the  law  of  partnerAip  to  its  present  frrmr 
One  credit  gained  by  givii^  the  joint  creditors  a  prefereMe,  was,  if 
an  object  at  aB,  a  very  remote  one.    Accordingly,  wiUk  the  single\ 
eaoeption  of  a  Mnt  oommisrfon,  we  find  that  wherever  the  pwt^l 
ners  are  not  indinduaify  involved,  the  joint;  credilbra  have  no  pre-l 
fereice  whatever:  as  in.  the  instwce  of  nbonaiJ^  aasigninent  of] 
the  efiectsy  to  <me  of  the  partoers,.  after  the  partDership  has  ^       ' 
dax^ed.  - 

Ilneunsequence  of  tiie  rule  asl  have  statlsd  ii^  a  sqyarate  execu^ 
tien  creditor  seHs,  not  the  chattels  of  tbe  partnership,  but  dir 
intereit  of  the  partner,  encumbered  wiOi  the  jirint  debts;  and  die 
joint  creditors  therefore  haw  no  ckim  to  die  preceedar  To  aUow 
Aem  the  proceeds,  and  recourse  to  ^  pi^perty  in  tfie  hands  of  the 
purehaser,  wondd  tubiect  if  to  a  doubto  satMaction*  Neither  caa^ 
tiiey  take  tiie  proeeeds  or  the  property  at  their  election.  ThejF 
Cfmteterfereat  all,  only  on  tte  gromd  of  a  preference  which  ha# 
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CAfHiihilH  Dteer,  9mmk\  Herr  aM  SomMl  Howrr»  tr.  J^fan 
CkffMMiBrcelcMUaiidJaieb  BsMMik) 

reg»d  ooljr  to  the  pariownhitf  dbol8»  aad  tbne  Imito  not  kden 

••U  te  diilf  Ae  Mtetdinate  Ltorest  <if  tii6  pHHii^^  wMch  wai^ 

iirkflf  ^i0ttiiig«  Ui  ieplmtt  eitate.    Their  racoui^  tbatflfbny 

:^  ^^^«aij,  *^  4x.^  ^^^^  u^  4^^  \v^nh  ff  fhr  jiiTrrhMir     New 

lud  Oe  iheriff  lold  lite  iaterest  Qf  b«t  oM  ef  the  tarteei^  Aip 

eueatiM' creditor  would  have  eleftrtr  bee*  entitMto  ibe  pre^ 

c^edb    B«t  altbotgb  he  iold  the  trhcoe  itodc  at  ee^  opetatiao,  m 

flepurtuke  atectttieaa  agaioBt  Wtb,  tUere  wa%  in  cooteaqilatioik  ^ 

law,  a  separate  0ftk  of  the  ktoveit  of  each.    What  then  wottkl 

have  been  the  effect,  had  these  sales  beeit  itiade  eoftseenliTelj} 

The  first, ia  tbe  ^der  of  tioie,  would  hare|MMBed  the  iD^resiof 

the  partner,  subject  to  the  equity  of  his  co-partner«  and  the  ^x^ 

cutim  creditor  would  have  been  entitled  to  the  price.    But  this    . 

equity,  together  with  the  remaining  interest  ef  the  other  partnei^ 

would  have  passed  by  the  succeeding  sale  to  the  same  purchaser^ 

the  execution  creditor,  in  that  instance,  ako  taking  the  proceeds. 

Can  it  make  a  difference,  then,  that  inc^tead  of  being  consecutive^ 

these  two  sales  were  simultaneous?    A  curious  question  m%ht 

arise  whether  separate  purchasers  of  the  shares  respectively,  would 

stand  in  the  relation  of  partners,  so  as  to  enable  th^  jcnnt  creditors 

to  follow  the  goods.    It  seems  to  me  they  would  not,  because  not 

peraonally  involved  in  payment  of  the  debts.    Here,  however, 

where  the  shares  of  the  partners  are  united  in  the  same  purchaser^ 

every  semblance  of  partnership  equities  is  at  an  end    As  regards 

the  goods  in  the  hands  of  the  purchasers,  this  is  conceded^  but  the 

joint  creditors  insist  that  the  proceeds  are  to  be  substituted  for  |he 

goods,  and  subjected  to  the  same  equities.    That  might  be  done  if 

ttie  proceeds  belonged  to  the  partners;  but  it  is  not  easy  to  ima- 

cine  how  they  are  to  be  treated  as  the  owners  of  money  rat^d 

by  a  sale  on  executions  against  them.    For  what  purpose  should 

the  ownership  of  it  be  vested  in  them,  even  for  an  instant?    Not 

to  give  th^  joint  creditors  a  preference,  for  that  would  make  the 

rights  of  th)^  partners  depend  on  the  claims  of  the  joint  creditor^ 

who  on  the  contrary  can  claim  nothing  but  by  virtue  of  the  lieu« 

where  there  V  one,  of  the  partners.    To  say  that  ithe  partoers 

have  such  a  lieXbeeause  the  joint  creators  have  an  equity.,  and 

that  the  joint  crediters  have  an  equity  because  the  partners  have 

a  lien,  would  be  to  ai^ue  in  a  circle.    Here  thepaitners  cannot  be 

prejudiced  in  respect  of  their  claims  on  each  other,  the  advantage 

to  be  gcdned  from  an  application  of  the  joint  effects  to  th^  separate 

debto,  bemg  mutual  and  equal    The  consequences  are  precisely 

the  same,  as  if  the  effects  had  beea  sdd  on  an  execution  against 

both.  We  are»  therefore,  of  efimon  that  die  joint  crecBton  can  notl 

interpose;  and  consequently,  that  the  reiection  of  the  evidence,  a$  ' 

iveU  aa  the  direction  to  the  jury,  wsmi  substantially  r%ht 
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{JMtkKBk  Oodert  SoimiM  Herr  and  Stsittel  Honrff^v.  JohmfittoflRar* 
Chnatitti  BrecUun  and  Jacob  B6h«lmaii«> 

.  IhaJreconaidereddieqaeBtiaii  onprinclpk^  ajiplieableito  it,  in 
analogy  16  wfiUaettled  parts  of  the  law  of  partnersfaqp,. leather  thdtt 
on  aathority  bearing  directly  .on  the  pmnL  fiat,  aioce  tba  opnioA 
waa.drav^  toy  l^ro&er  HdsrON.ha&directed.my  attentioa  to  the 
ease  i^BrinketihoffY^M  ^  Johns.  CA.  A  300,  wliicb  indirect 

taibe  point;  so  tLat  ittdependent  of  analogies,  we  have  aa  author 
rily  Oft  which  we  might  siOely  rule  the  oanae.  But'  both  prinidple, 
iMid  authority  are  adverse  to  the  preferenee  claimed;  aad  tfae 
issue^ '  therefoie,  ivas  correctly  fouiwl  £>p  the  plaintiff    . 

Ho^TOH ,  X,  dissented* . 

Booaas,  J.,  was  sitfiag  at  Nisi  Prius,  and  took  no  part  in  the 

:  Jodgneiit  affirmed* 
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BENJAMIN  KONIGMACHER,  ^rdiati  of  JAOOB^  I^MBfEX,      Im?*S8 
Appelant,  iigmui  JAGCw  KIMMEL,  af^peOee.  * 

B.  K,,  m  WS,  was  appointed  f^utrdiaa  of  J.  5  shorflv  aft«n  J.  W.,  broth- 
.  er^m-law  of  J.,  np4  adminutrator.  of  the  estate!  of.  hi&fkther»  settled  hb 
administration  account,  by-  whifh.  a  balance  was  fbund  in  his  li^ads^  Jtk 
1816,  B.  K.  received  part  of  that  balance  in  cash,  and  for  the  residue 
coming  to  his  ward,  took  J.  W^s.  bond,  without  security.  At  that  time 
J.  W.  was  in  good  circumstances,  he  kept  a  store,  and  up  to  the  year 
lASOy  continued  to  have  a  large  ameunt  of  real  and  pelrsenal  property  in 
his  possession ;  tlien  he  sold  a  tract  of  land,  which  he  had  bou^t^  a 
Tery  high  price,  at  a  loss  of  about  {12,000,  and  shortly  after,  made  an 
assignment  for  the  benefit  of  his  creditors,  by  which  it  appeared,  that 
he  w«ts  largely  indebted.  The  assig^nees  ^aid  fiftv-five  per  cent  of  his 
debu  Up  to  the-  spring  of  1820,  many  of  hb  neighboors)  and  among*' 
them,  the  mother,  and  another  brother-in-law  of  J.,  loaiKd  kiin  dsiex 
rent  sums  of  money.  ,   , 

Held — IChsX  B.  K«,  the  guardian,  was  not  chargeable  with  the  loss  upon 
the  bond  he  had  taken  of  J.  W.  ,..;.- 

Moreottg^nottobe expcisMi  from  guardiatM,  thkn cdnmdn pmideiiltial' 
care;  they  shoMld  not  be^ yiade li^le»  imUst ttndep  mfawovable'cir** 
cumstances,  their  acts  expose  them.to  the  animadversion  of  thie  law»  fov. 
supine  negligence,  shewing  carelessness  of  duty,  and  of  the  ward's  inte- 
rest: or  where  the  loss  is  occasioned  by  their  own  act,'  in  giving  credit 
,   wklkoat  taking  sodirity.' 

If  executor  or  adminlstrafioi^  sett  ^oods  of  teK)ator  ok*  Mesttitei  and  dp  not' 

.  take  secority  for  the  price*  he  is;g^ner«my  ph^rgtd'with^Ui^'amdUiit. 

If  the  bail  or  security,  is  a  man  generally  r^ulted  ^o4  for  so.  much^it  ,i^. 

*  sufficient,  it  is  not  necessary  that  he  should  be  a' freeholder.    So  if  a 

guardian  has  in  hb  hands  money  of  his  ward,  and  put  it  out,  he  will  gfe^e- 

nXky  be  ]iabW»  unless  he  take  suf«tyin^lienoie»te.  aoisoifhe  tui^a 

mortgage  pn  land*  and  ^aa  old  ;4tle,u|ikaoi¥AA(  Che  time*  sfiouhl  sweep 

awav  £he  property  raortgagfid.  •       ,.•'.;•,  ''     .• 

But  wher^  the  fund  never  actually  came  to  the  hanas  qf  the  guardian.  tA^sre 

is  a  dtflnbrence  f  he  is  not  htoond  instantly  to  sue  i^  all  directions, '  if  to'  all 

^ppeariinoe,  ^  moaqr  is  Mfie;. 

Coran^on  $kin,  common  pru^ac^»  aodcomoioii  ca(itioo,'a]ie  all-dnteoittti' 

require  from  trustees.,   ,1  ,         ,  ,  ,  .  -  .     I  • 

In  case  of  appeal  from  a  decree  of  the  Circuit  Court,  a;  certiorfiri  is  not 
necessary,  nor  ^an  ^e  prothonotary  demand  his  fee  before  entering  it. 

This  was  an  appeal  fi-etti^  the  deci^ef'of  the  Ch^ctiit  Cotirfi  con- 
ten^Aig  the  decir^  bf  the  Otd^ik*  Ccnrit,  of  I^aocaster. county,'  in 
tbe  ttaiter  of  th^^sardiatkUUp'kceo«^  liofdgtnacher^ 

tlie  app^atitf  iA  gtutfdian'K^Uu^  JBrrimei^^hes^pellj^eiJharging 
the  gunrdiaii  t^ith  tb^sMiMttt  bf  a  bond'Wtei1)y  Jb^  W^fnaHt 
t(>  tiie  gijnii4&^n/oitf  eeicoWtof  fliodey  <l^^  tnef  ward,  and  "j^th  xvsd 

Upon tfreaUi^  the  c^  ul  fliis  dtort,  Pdrte^,  jrcA*  tlteappill^c?^ 
n^^ped  t6  '4{tlldh-  the  appeal, '  on  tbe*  gi'oftuid,  that  it  !haidl  n<A:  been 
filed  herefai  thwe.  -It  ttj^pe^it^  MfiMk  rb<M>d  bfthe  'Appeal  had( 
been  taken  to^the  jpitthoiblliiy  iti  *irf  time;  but^iftat  he  rtftlscrf 
to  rtf^^re  it,  betdluB^jA>  h^rtimUri  iM  been  Isduedlnf  Hie  ease,  aiid 


Digitized  by 


Google 


90e  SUPREME  CXXJRT  {LMmim^, 

(Ba^amin  Koo^maehei^  euardian  of  Jacob  Kimniel«  appdlaiil»  v.  Jaodb 
jCimmelf  appellee.) 

hitfee of oml dollar  aadfi^  cents,  wairiiQt  pM,  The ciditrt  <^er« 
ruled  the  faaotioiu  A  certiorari  k  not  necenftrj^  aer  can  the  pro- 
thonotary  demand  bis  fee  before  entering  the  appeaL 

The  evcqption  in  tUs  eemty  was,  the  ibargs  to  the  ftttardiaii  of 
die  money  lost  by  the  UKoivency  of  fVeidmanf  and  ataU  erents,  to 
file  interest  on  it  The  decree  in  the  Qrcnit  Coxaiy  was  made 
without  prejudice,  and  with  a  view  to  9  deci^on  by  tibe  Supreme 
Court 

It  appeared  from  the  ^fvidenee^  thai  Jeteeb  KmiffMcket  and 
Mm  WMnumi  were  administrators  of  Jcuxh  SfnmdTs  estate,  and 
sHettted  (heir  administration  account  in  the  fiJl  of  1815*  Ji^  Wad- 
man^  was  thesoU'-in-Iaw  of  the  intestatey  and  en  the  settlement  of 
the  account,  had  in  his  handsr  four  hutKhred  andserenty-iix  pomds 
icnt  shillings  «nd  1^  peHee.  Benjan^  Xomffmacher^  was  appoint- 
ed raardlan  of  •/aco6  £vnmel,  a  minor  scm  of  the  intestate,  on  the 
25th  of  September,  181^  and  on  the  1st  of  April,  I8I64  reedved 
from  fT^umoiH  two  hundred  d^ars  in  easlv  and  took  bis  bond  far 
tbe  residue  of  bkwtoDfs  sharer  The  interest  w^  paid  on  thisibond* 
at  the  end  ofthe  first  year,  but  ftolnter^t  wad  paid  after  that  time* 

Jn  the  autumn  of  1820,  Weidman^  made  a  general  assignment  of 
his  prober^,  for  the  benefit  of  his  creditor^  and  tiie  wsMgnaco 
bad  paid  about  fifhr^five  per  cent  €f  bis  debt^ 

The  Orphans'  Gburt,  charged  the  gu^rdidu  with  ibe  whole 
amoutit  of  (be  bond,  and  Int^r^t  thereon*  up  to  the  settlement  of 
tdsacGouait 

W^  a^pdlaat  examned  twelbrt^  witfeMss^  tm  of  whom  wete 
^creditoM  efJohn  fVetAHOn^  mid  aU  but  t#o  of  whom  had  lost  by 
turn.    The  other  two  had  been  clerks  in  Ins  ^re. 

Thd  proof  of  afl,  was,  that  Wdo^nan,  had  a  farm,  and  kepi  a 
«tore;  was  considered  perfectly  honest,  wmtf  managing  w<^  scrtier, 
{•diMtripin  (md  by  i^  sippsiod  t»  be  gro  No  one  of 

ihese  had  asked  securi^  from  him  at  the  thne  of  lending  fheir 
D»oney,  nor  had  dued  mm.  One,  who  was  executor  of  another 
estate,  had,  shortly  before  his  assignment,  got  a  bond  on  another 
peracm  from  Wadlman^  inlite^iof  h»ewn»  AnotlMrhadjpuiQhMed 
la  plantation  from  ^Fftc^Mit,  and  then  became  a  debtee  instead  of 
creditor.  Two  of  them  haalent  him  moo^  in  1819^  nadoBein 
(he  spring  of  I82d«    The  men  who  li»d  beenderks  b  the  atovei 

gored  bis  character, and  cxedit^up  almost  to ihe  last  TbeiM« 
erofhim  NvlMy  waa  clerk  wImu  he  assigped»  had  loaned.^  ffVd* 
fnal^  two  hundred  pounds*  and  he  did  Mb  thuds  it  neeemavy  tsi 
warn  faer»  Aat  it  was  in  dwger^  nor  did  Ae^  either  sue  or  tfdc 
^uritf.  His  failure  was jtccountad jJMrm thiawigr;^»<itP  yi<pM*f 
was  rising  and  very  bifida  in  fliia  coiuUy,.  he  |iurcha0ed  »  tviKStM 
landf  al  snigr-tnt  pounSisix  AiUingSraodsiMpaice^  par  aofei  Pr^ 
forty  lell»wd  he  o%^il!ib<;8ar^-^leB^  allNiblio 
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(linjiwiii  KaaigauKlMr,  gaardtaBof  Jaecb  Kirnggi^  apptthnt/  «^  lAeeiBr 

TendM.  CkOieWihOetDber,  l8»>,itw«»bid«o  ^etydc^an 
per  acre:  Weuknmm  Aoaeht  it  too  low,  and  endeavMffed  to  get « 
bigber  price,  b^  findinff  m  eoidd  Bot,  he,  <»  tiie  I3tii  of  N^veoK 
ber,  closed  with  the  ])^der,  and  coBveyed  k.  On  ^UMnMag  1^ 
affiirt,  he  found  &e  loss  op  tUb  single  jpurchase,  of  about  sev^nty- 
eUit  doUaia  per  acre,  had  render^  faim  Hisdvent,  andsia  the  17tb 
er  Mi»venber»  he  made  an  assigninent,  as  before  stated  On  that 
asBgnment  was  an  exact  list  of  aU  his  creditors,  and  the  amount 
doe  to  each.  The  numbef  was  about  thirtj,  and  Ae  amount  ex- 
ceeded fifteen  Aousand  doUars.  Many  of  these  were  bend  creditors 
kr  moom  lent^  not  one  of  whom  had  adced  for  secw^  at  the 
time  of  the  loan,  nor  had  pot  it  since,  nor  had  sued  him.  Theap** 
pdlee  examined  the  mother  of  the  ward,  two  of  his  brothers-in- 
kw,  and  took  the  depositions  of  ibur  witnesses  irho  had  given 
Ihem  befiM«,  at  the  request  of  die  appellant  The  mofiier  of  the 
ward  swore  she  had  lent  Wddnum  money,  but  ner^^  asked  secu- 
rity'^^4iat  after  the  sale  id  Weiimai^i  land  at  a  Tendne,  she  told 
Siomgmackm  to  secure  hHaself-^«that  die  wiAed  her  son^s  itfopey 
left  m  WMmmet  1iandB^^4hat  her  grandfinth^  never  Itked  WeUU 
moMj  but  every  body  else  npoke  wen  of  him— -that  die  nevtf  be* 
levad  he  would  biL  One  brother-in-law  proved,  that  he  himsdf 
had  loaned  money  to  Weidman^  and  Mt  secured  about  three  weeks 
befi»e  be  assigned;  that  he  saw  Konigivuxcher  and  advised  Hm 
lo  get  eecurity-*^i4HSt  be  met  JBruiacAer,  aether  brother-in-law, 
who  told  him  IFeidmam  was  in  no  daaoger^  and  Komgmadur  said 
he  would  risk  it  This^  was  about  Ae  tisae  ^  Ae  vmidAe.  Re 
told  Kmugmadwr^  he  ttou^t  he  could  get  from  IF^icftHM,  bpnds  oar 
Batpikmri;  he  did  not  know  who  got  those  betMhK  but  SarmhaH 
iumed  out  to  be  insolvenl  The  cSher  broAer-in-law,  who  anoss' 
examined  all  the  witnesses  on  the  part  of  the  appellee,  proved 
iiat  he  knew  WMman^  was  in  delit^  the  amount  of  his  debts^ 
Mid  to  whom  daof  in  1819:  but  he  express^  said  he  nev^ 
told  this  to  any  person^  aJtbough  he  miffht  have  said  be  ^as^ 
nnidi  indeUed-^dlat  he  did  not  tell  KomgtMcher.  KeUet,  sg 
repiesentalsve  of  Iimk*s  estefe  bad  got  security,  about  th# 
fine  of  the  mle;  but  he  sM  it  i»  di^utisd  whetiier  he  mSi 
recover,  it  is  still  in  law.  He  and  Hoekerf  who  lent  fFeidman  tw^ 
hundred  jpounds  in  1810^  said  the  credit  of  mUmm  War  net  so^ 
good  in  lt20  suit  had  been.  Hoekmr  neiAer  appHed  for  seeuri^f 
nor  sued;  aad  on  oiosB-etammatisin  they  both  fixed  the  ttee  m 
MM,  when  Wmiman*9  crecBt  &aed^  to  be  Ikboirt  the  fime  of  Hmt 
fusidae,  at  which  he  asldhis  Iwd  at  such  a  lessr 

Bhphim  Ar  the  appeHanH 

A  guardian  is  bound  to  exercise  the  same  ^HJM^retiOU  and  ju^^ 
tt,  only  ainpradent  man  would  in  his  own  case.    IfM  v.  fitter 
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(Bcnjainin  KqwgjBMwboiV  OTrikin  of  JaicobJ&iiiuiiri,  i^^        v^  l«c«b 

S  V^seUf  34©-  In  order  to:  irnnohe  a  man  wha  acts  mthoat  ini:e« 
rest  as.in  caae  o£a  tniBtee  or  bailee,  there  Jtoiart  be  gross  default. 
Palmer  v.  Jcwi,  1  Vernon,  144.  2  FonbUnqut^s  Eq.  ISO.  Oagoifd 
y.FrankIm,2JQhnCk.R.  1.  27-28. 

He  is  not  diargeable  with  imaginary  values^  or  what  he  has 
not  received,  unless  in  caise  of  gross  negligence,  amouatiag  ta  wil- 
ful default;  and  courts  will  not  strike  a  terror  into  such  as  aot  as 
trustees,  by  adopting  a  inore  rigid  rule*  Bercher  v.  Parsons^  AnMer 
219.     Thomjrnny.Bravm,  4  John*  Cfu  It*  619^  62Bi 

Executors  and  administrators,  acting  with  good  &ith,.alid  not 
being  in  defiwilt,  are  not  liable  for  a  loss-     Brown  v.  LUtoHy  1  Peer. 

A  bailee,  who  derived  no  advantages  from  his  undertaking,  is 
responsible  only  fw  gross  neglect  Grces  neglect  is  the  waitt  of  that 
care,  which  every  man  how  n^gemt  soever,  takes  of  his  own  afiairs. 
Jones  on  Bailments  llSrlld.  '.  .       ' 

The  guardian  ad«d  in  this  ca^  with  good  feiA,  and  nwrith  ordi- 
nary care,  which  is  all  that  is  requite  of  bin.  He  referred  also 
to  Pimm  V.  Ihvming,  11  Serg.  4*  /tetofer  66. .  Johnson'^  Aj^pedlr  12 
Setg.^  RcaAe,  317.  Bo^ml's  JlppecU,  1  i?aw/c»2«0*. 
,  PffTfeTj  for  the  appellee^  codtended,  that  there  had  feeeH  groes 
negligence  on  the  part  of  the  guardian,  that  although  the  "bbnd 
wa$  t:ake^  m  1S16,  and  due  in  oncyear;  he  idid  not  so  much  oaob^ 
serve  <he  ordiaapy  care  of  demanding,  andioUaamng  the  ^aynoeot 
of  the  interest.  The  n^lect  of  the  obligor  to  disdiarge  the  in<}er«Bt, 
was  enough  jto  put  him  dn  hfe  guard.  He  wient  into  a  comnicntary 
upon  the  evidence^  and  arguod,  that  whatever'  might  have  been 
the  applirent  circumstanees  of  Weidmani  Up  to  that  titne,  that  in 
the  spring  of  1819,  they  were  suspicioua,  and  the  guandian,  not-, 
withstanding,  tpok  no  step  to  secure  bis  ward^s  money. 

If  it  be  made  out  to  a  reasonable  probability,  that  his  ward's 
money  ia  lost  by  the  negligence  of  the  guardian,  he  is  responsible. 
Pimm  V.  Downing 9  W  Serg.  4*  jR^Wofe,  66. 

In  the  ca^  in  Rawle^  there  was  the  etercise  of  an  erroneo»§ 
judgment,  but  without  any  negligence;  send  in  Peer4  WiUiams  the 
case  is  of  a  loss  in  ccnisequence  of  the  depi^edation  of  the  land  upon 
wluch  the  dd^t  was  secured. 

Reply,  It  is  the  harshest  ttui^  in  the  worki  to  make  a  trustee 
reepmsible  where  he  is  in  no  de&ult.  Jackson  v.  Jackson^  12  Ser^f^ 
Rcmky22^  JaeksonY.JofiksoMflAikmei^l^  .  If  a  iBon  is  incapa- 
ble or  careless  by  habit,  it  is  his  misfortune,  but  if  there  be  tijdt 
in  such  case,  it  is  of  those  who  appoint  him* '  Here  the  qmh)^ 
was  out  when  the  guardian  was  appomlied,  in  the  hands  of  one  of 
the  members  of  the  family,  in  whom  they  confided.  He  went 
into  a  view  of  the  foots  to  show,  that  the  circuinstances  of  the 
obligor  were  ostensUdy  good,  until  he  sold  his  land  in  1820,  when 
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his  immense  lo^  was  revealed  to  him.  This  calamity  httd  its 
origin  in  the  depreciation  of  land,  which  no  prudenc^tould  have 
foreseen  nor  vigUance  guarded  against  Up  to  this  time  he  had  the 
unreserved  coimdence  of  bis  n^hbours,  proved  by  the  fact,  that 
so  many  loaned  him  Inoney  wiSiout  security.  A  prudent  matt 
would  hsve  pronounced  the  investment  a  gopd  one,  emd  theguardian 
would  not,  under  tibe  circumstances,  have  been  justified  in  calling 
it  in.  In  leaving  it  in  Im  hands,  the  guardian  did  nothing  more  than 
other  men  did  with  their  own  nk>ney.  Under  these  circumstances, 
to  charge  him  with  the  loss,  would  produce  that  terror  in  guardians 
spoken  of  by  Lord  Hardwicke;  and  calculated  to  deter  prudent  men 
from  assumii^  an  office,  which  in  itself  is  sufficiently  onerous,  and 
alileady  undertaken  with  great  reluctance.  Nothmg  but  sunine 
n^lfgence  should  make  Imn  liable.  The  case  of  Pimm  v.  D<m* 
nmg,  where  the  guardian  was  exonerated,  imder  circumstsmces 
agi^nst  him  much  longer  than  in  our  case,  recognises  the  doc- 
trine,  that  to  charge  a  guardian  tbere  must  be  lata  culpa  or  mala 
fides. 

The  opinion  of  the  court  was  delivered  by 

HusTOw,  J.,  (who  stated  the  facts  of  the  case.)  It  is  a  matter 
constantly  occurring  in  every  coimty,  that  executors  or  guar- 
dians- are  charged  with  losses,  and  to  settle,  if  possible,  some  rule  is 
desirable.  Perhaps  flus  ciase  was  so  peculiar  in  some  of  the  cir- 
cumstances as  to  Call  for  a  decision,  in  part  founded  on  those  cir- 
cumstances; The  old  cases  at  law  as  to  the  liability  of  executors, 
guardians,  &«.  arts  of  such  a  nature  as  to  excite  astonishment.  They 
would  seem,  by  consent,  to  have  been  set  up,  like  a  cock  at  Shrove- 
tide, to  be  thrown  at  by  all  who  del^t  in  such  sport  If  an  executor 
could  not  agree  with  a  debtor  of  the  estate,  and  to  save  expense, 
referred  the  dispute  to  arbitrators,  who  made  a  deduction  from  his 
demand,  the  exclcutor  was  charged,  and  must  make  up  this  deduc- 
tion out  of  his  own  pocket;  and  it  did  not  avs«l  him  to  prove  that 
the  deduction  was  properly  made.  Thiis  is  citedas  law  by  TWfcr, 
although  it  has  not  been  the  law  for  several  centuries.  It  first 
changed  to  this,  tiliat  a  submission  of  a  matter  to  arbitration,  was 
an  acunisston  of  assets;  now  that  is  not  so;  and  itis^at  lengtfi  consi- 
dered, truly,  as  a  mode  of  ascertaining  matters  on  which  the  par- 
ties cannot  agree.  Courts  of  equity  early  interfered  in  the  case  of  ex- 
ecutors, &c.and  as  they  were  then  obliged,in  every  case  of  arecove- 
ry  <«  a  bond,  to  interfere  to  save  the  defendant  from  paying  the  whole 
penalty,  so  they  interfered  to  save  executors  and  administrators, 
from  paying  what  in  justice  and  conscience  they  ought  not  to  pay. 

This  case  has  been  fully  and  ably  ai^ed,  and  this  court  is  not 
unanimous  I  proceed  to  state  the  ground  on  which  the  majority 
have  come  to  a  conclosion.    I  have  said  the  old  cases  are  unrea- 
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flooable,  aad^une  not  law  now.  Hiere  waaa  time  wkeu  the  aflbirs 
of  executors  were  prmcq^Uy  settled  either  in  ecclesiastical  courts, 
or  in  courts  of  law;  bi»t  as  the  jurisdiction  of  chancery  increased, 
it  included,  akMDg  with  other  trusts,  the  accounts,  settlements  and 
responsiUlitieB  of  executors,  administrators  smd  guardians,  which 
aK  now  almost  exclusively  determined  in  that  court  I  shall  not 
go  into  all  the  authorities,  no*  trace  this  jurisdiction  from  its 
or^in,  but  content  mysdlf  with  a  few  cases..  In  3  ^ikym?  460, 
Krnght  y.  Earl  (f  Plymouth,  a  receiver  appointed  in  chancery  for 
ibe  rents  of  a  mmov,  rec&ved  seven  hundred  pounds,  at  Worcester^r 
Thtt*e  being  some  ^rpense  and  risk  in  remitting  to  London,  in 
q>ecie,he  gave  it  to  JV^smore,  a  trader  in  good  credit,  and  took  hia 
bills  on  L^don.  The  bills  were  protested,  and  tVinsmore  became 
a  bapkrupt  within  a  week:  it  was  ppoved,  however,  that  at  the 
time  th€(  bilk  were  taken,  his  credit  was  as  good  as  any  man's  in 
Worcester.  The  receiver  was  not  charged  with  the  money,  al- 
though it  was  urged,  that  not  being  a  trustee  appmted  by  the 
party,  but  by  the  law,  he  must  answer  with  the  utmost  strictness; 
that  he  received  compensation  too  for  his  services,  and  therefore 
was  held  to  greater  stricteess.  In  I  Peer^  WUUamr  141,  where  bu 
executor,  without  being  authorised  by  a  decree,  puts  out  money 
on  real  security,  he  is  not  liable  though  the  UMmey  is  lost,  if  ^ven 
fin  seciuity  reputedgood,  and  no  fraud. 

Ambler,  218.-e3P  parte  BeUhier^  The  as^nee  of  a  bankrupt^  who 
also  receives  a  compensation,  employed  a  brdcer  to  sell  tobacco, 
who  received  the  price,  and  about  ten  days  after  died  msolvent^ 
The  commiflsionen  of  bankruptcy  charged  the  assignee  with  the 
loss;  but  on  application  to  chancery,  the  chancellor  said,  if  the 
assignee  was  charged  in  this  case,  no-  sane  noan  would  ever  become 
an  assignee.  He  entered  at  large  into  the  law,  referred  to  several 
cases,  and  came  to  the  conclusion,  that  it  is  not  necessary,  in  every 
case,  to  take  security;  if  the  trustees  act  for  the  trust  as  prudent 
persons  act  for  themselves,  and  in  the  usual  way  of  business,  they 
are  not  liable.  In  2  Vernon,  240,  J(me$  and  LeuAs,  we  find  a  still 
stronger  case,  and  to  the  same  efifec^-*after  decree  to  account  and 
to  i^y  over,  an  administratrix  inirtead  of  going  t»  the  plaintiff  and 
Paying)  1^  the  money  with  her  solicitor,  to  pay  when  called  for; 
.he  was  robbed,  and  she  was  excused.  It  is  again  put  on  the 
ground  of  her  acting  as  inrudent  people  act  in  their  own  cases;  to 
keep  the  trust  fund  as  fbey  keep  their  own. 

I  could  trace  the  same  doetrlne  throu^  every  case  frcwn  that 
time.  In  a  neighbouring  state,  a  chancelk>r  of  great  eminence  for 
learmn|,  industiy  anc^ability,  has  fully  adopted  the  same  doctrine; 
and  it  is  settled  in  New  York,  that  executcns,  administrators  or 
guardians,  are  not  liaUe  beyond  what  they  actuMy  recehe;  unlew 
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in  case  of  groas  negligence.  Wkere  they  ftct  a«  otfaen  do  wUh 
their  own  goods,  with  goodfaithi  and  Hot  grots  negligcAice,  th^  are 
not  liable;  indeed  the  first  case  k  stronger  thaa  that  8ee  2 
JohnmyiCs  CL  27,  ^  9eq.    4  Jcknson^a  Ch.  619. 

This  subject  has  been  e<»Mlktered  in  tlus  court:  I  shall  nq^  re- 
'  view  aQ  the  cases.  In  11  Setg.  Sc  Rcnote^  67.  6  Pwun  v>  Downmg 
and  Sudker^  we  haTe  a  case  much  stronger  than  thlsL  The  money 
was  not  fiorced  irom  the  admlnistratcurs  (the  mother  and  uncle  of 
the  ward,)  for  fliree  years,  and  was  lost;  for  this  the  guardian  was 
not  held  liaUe:  part  was  in  die  hands  of  the  j<Mnt  guardian,  and 
by  Sudker  given  to  his  co-euardion^  who  was  eding  teto  tcade; 
for  this  he  was  held  liable.  The  principle  settled  in  ihat<ase,  i^ 
that  for  gross  n^Ugence,  trustees  are  liable,  ^uvd  for  iheir  own  acts 
in  not  carefully  securing  m(mey«  which  was  in  thdr  hands,  and  put 
out  bj  them;  but  for  not  sueing  at  once,  a  motb^^  who  was  an  ad- 
ministratrix, and  in  good  credit,  or  not  sudng  her,  when  they  first 
heard  of  her  insohrency,  if  no  probabiEty  d'recoTeritig  at  that  time» 
they  were  not  answerable* 

In  12  Serg.  Sf  Rawk^  817  Johns.  Appe^  The  matter  was  again 
fiiUy  considered;  in  that  case,  the  grounds  for  charging  the  cuar« 
dian,  were  stronger  than  in  this.  In  1815^  he  setd^  with  the 
executors,  aiid  for  a  bdante  to  ins  ward)  of  one  thoittand  six  huUi' 
■dred  and  seventy-two  dollars^  he  neither  tooki  nor  adced  securii^^ 
but  interest  was  paid  him.  In  1619,  the  executor  settled  his  ac- 
count, and  a  balance  of  nine  thousand  dollars  and  upwards^  was  in 
his  hands;  the  guardian  tock  no  step  to  recover  his  ward's  sharey 
for  seven  monthu  In  1820^  he  apphed  to  the  Orphans'  Cburt,  to 
have  s^curitv  or  that  the  executor  should  be  ifismissed,  and  he  wai 
disnnssed.  &  is  true  that  the  monaf  was  not  payable  to  the  ward 
untB  die  was  twaity-one,  but  the  executor  was  not  jcited  to  give 
security,  untfl  he  was  totally  insolvent;  yet  Aere  was  no  suitnor 
judgment  against  him,  until  after  he  was  dismissed  bv  the  OfpAianf 
Cburt,  nor  no  evidence  that  he  was  of  douhtfol  credit;  nor  of  any 
notice  to  guardian,  except  by  deposition  of  the  widow^  who  had 
trusted  Mm,  and  who,  herself  had  no  security. 

It  is  there  said,  to  be  the  harshest  demand  that  can  be  made  in 
equity,  to  make  a  trustee  answerable  tot  what  never  was  in  his 
hands,  or -to  make  up  a  defidoicy  not  owing  "to  his  wilfiil  d^ult. 
More  ought  not  to  be  ^ipected  firom  guardians,  than  coaaaon  pro* 
dential  care;  they  should  not  he  made  liable,  unless  under  unfa^ 
vormbte  circumstanc<te;  their  acts  expose  them  lo  the  animadvert 
sion  of  the  taw,  for  supine  negligence^  diewing  carelessness  of  duty 
and  of  the  watd's  interest,  or  wheu  the  loss  is  occasioned  by  their 
own  act,  in  givi^  credit  without  takii^  se^iurtty^  wfatti  they  seU 
goodi  or  putdut  money  in  tbeb  own  haM& 
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Where  executors  or  adminbtratorB,  take  pottessioii  of  the  goodi 
of  the  deceased,  and  sell  them,  (usually  in  this  coiMitry  at  auction,) 
it  is  usuil  to  require  from  the  purchaser,  of  such  9s  ai^  9old  on 
credit,  sur^fyin  the  note;  if  this  is  not  taken,  the  executor  bg^ie- 
rallj  chargedT^th  .the  amount,  for  he  h^  tl\e  goods  in  his  own 
pmncomon"  but  he  is  not  obliged  to  take  a  freeholder  for  bail.  If 
thebail  isaman  genejrally  reputed  good  fojrsomuch,  itis  sufficient 
So  if  a  guardian  has  on  hand  money  of  his  ward,  and  puts  it  ovit^ 
he  will  generally  be  liable^  unless  he  take  a  surety  in  we  note*  I 
ido  not  say,  he  would  in  all  cases:  e^p  gratia,  if  he  took  a  mortgage 
on  land,  and  an  old  titlOj  miknown  ajt  the  tiioe,  should  sweep  away 
the  property,  tn  short,  whenever  the  executor  or  guardian,  actu- 
ally has  the  fund,  and  disposes  of  it  to  another,  he  must  do  it  wijth 
proper  and  strict  caution^  ^  a  prudent  man  would,  and  is  seldcHcn 
safe  unless  he  does  take  security.  Bii,t  where  th^  fund  never  acr 
tually  c(»nes  into  the  hands  of  a  guardian,  all  the  cases  make  ^ 
difierence;  be  b  not  bound  instantly  to  sue  in  all  directions:  .the 
mother,  brothers,  or  brothers-in-law  of  the  ward,  are  not  to  be 
harassed  to  extremity,  if  to  all  appearancei  and  in  thje  general 
opinion,  the  moqey  is  safe  in  their  hands.  If  adults  of  the  family 
have  funds  in  the  same  sit^iation,  or  if  other  prudent  ipen  havey 
and  ccmsider  all  safe,  the  law  does  not  require  every  posdble  prer 
caution  and  exertion  from  a  guardian. 

An  unusual  rise  ^d  depression  of  property,  occurred  over  most 
parts  of  this  Sttiite,  from  1814  to  1820,  manv  of  those  who  were 
considered,  and  who  were  of  eminent  skill  in  business,  of  great  in* 
dustry,  and  as  honest  as  any  of  their  neiehbouis,  were  rumed.  It 
was  a  time  in  which  ruin  overwhelmed  many  of  all  classes,  and 
accident  had  more  to  do  in  the  eventual  wealth  or  poverty  of  every 
Bian,  than  knowledge  or  exertion.  The  infatuation,  as  it  is  now 
ealled,  pervaded  all  ranks.  A  few  from  extreme  caution,  a  few 
froin  extreme  indolence,  and  periii^ps  some  few  from  a  great  supe* 
riority  of  mind,  or  experience,  kept  aloof.  It  is  not  righ^  however, 
to  make  ^em  a  standard,  by  which  trustees,  are  to  be  held  liable 
or  not;  pre-eminent  knowledge x^uncommon  foresklvt,  are  not  re- 
quired. Ordinary  men  are  to  be  compared  with,  and  judged  by  the 
stand^d  of  ordinary  men.  Common  skill,  common  prudence,  and 
common  caution,  are  all  that  courts  have  required  or  ouj^t  to 


ere  is  no  proof  that  WAdman^  was  a  general  peculator;  he 
bought  a  place  called  the  Dry  Tavern:  no  one  has  said  he  bought 
too  high  or  lost  by  it.  Khe  had  become  extraya^ant  or  intempe- 
rate, or  lost  his  x^haracter  for  honesty,  or  if  an  opinioo  that  he  was 
failing  had  generally  existed,  the  guardian  ought  to  have  sued  or 
got  security.    The  proof  fairly  viewi^  is,  that  wtil  the  sale  of  his 
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Garber  place,  had  shovm  a  lo«  of  above  twelve  thojuand  dallarg, 
he  was  considered  safe.;  and  eyen  then  the  widow  did  not  sue,,  nor 
ask  secarity,  nor  did  any  but  two  out  of  about  twenty  creditors, 
all  of  whom,  we  must  take  to  be  careful,  prudent  mM.-.  Your  mo- 
ney lend^^  are  not  dull  sighted,  nor  n^ligent  of  their  interest;  and 
no  court,  I  think,  has  said  that  a  guarman  is  liable  unlesd  he  hare 
more  caution,  mpre  knowledge,  or  more  foresight,  than  bis  neigh- 
bour. 

No  two  cases  of  this  kind  can  be  exactly  alike  in  all  their  circum- 
stances, and  therefore,  courts  can  only  give  general  rules.  Whether 
a  case  comes  within  a  general  rule,  isa  matter  about  which  judges 
have  difiered,  and  will  difier.  In  tUs  case,  a  majority  of  me 
court  are  of  opinion,  that,  as  he  never  had  possession  of  the  money, 
and  found  it  in  hands  which  the  family  and  neighbours  thought  sa^, 
it  was  not  gross  or  curable  negligence,  to  leave  it  there.  As  to  not 
getting  the  interest,  it  was  prm>iu>ly,  perhaps  certainly,  becmise  the 
ward  Sid  not  need  it.  The  fact,  that  Wadman^  was  deeply  indebt- 
ed, though  behoved  solvent,  is  answered  by  the  case  from  Atkyns^  in 
which  he  whose  drafts  the  receiver  took,  was  beUeved  good,  though 
he  became  bankrupt  in  a  week. 

As  tb  not  sueing  after  sale  of  the  land,  it  is  answered  by  Pimm  v. 
Dawnings  where  the  guardian  was  excused  for  not  sueing  the  admi- ' 
nistrators  as  soon  as  he  heard  they  were  indebted,  because  there 
was  no  evidence,  he  would  then  have  got  a^iy^  thing.  In  this  case, 
we  see  no  evidence,  that  a  suit  would  have  obtained  an^  more 
than  is  now  got 

The  decree  of  the  Grcuit  Gmrt,  is  reversed  as  to  all  which 
respects  the  amount  lost  by  the  insolvency  of  fFeidmaru  The  rest  of 
the  decree  is  affirmed. 

Top,  J^  dissented. 

Decree  reyerfed. 
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'",  A7f      AMOS  SLAYMAKER,  administrator  of  JOHN  BOYD,  deceased. 
iM  6«  agaitut  JOHN  WH^SON. 

Pearoae 

Ipw  2ia  IW   BREOB. 

41dC  U83| 

A  witness  is  incompetent  to  prove  a  signature,  without  proof  of  having  seen 

the  person  write,  or  of  other  circumstances  to  show  knowledge  of  the 

hana-writing  which  he  is  called  to  prove. 
It  isnot  enonghf  wlOKmt sach  prdinumuy  proo^  tiuit  the  witness  swears 

that  the  signature  offered,  is  the  signature  of  the  person  whose  it  puipwu 

to  be. 
The  redemption  of  a  pawn  is  not  alfected  by  the  statute  of  limitations, 

which  runs  only  from  the  comreruon  of  the  thing  pawned.  But  a  simple 

contract  debt  is  not  protected  from  the  statute,  oecaase  accmnpanied 

with  a  pledge  as  a  collateral  security. 

Wrjkt  of  error  to  the  District  Court  for  the  city  and  county  of 
Lancaster. 

In  that  court  it  was  an  action  of  debt  brought  on  the  22d  day  of 
January,  1821,  b^  the  defendant  in  error  vm  was  plaintiff  below, 
against  the  plaintiff  in  error  who  was  defendant  b^w,  upon  the 
fidlowing  paper: 

**  Friend  Jokti  ffUsorif  I  was  at  your  house  this-day  to  see  if  you 
could  let  me  bave  one  hundred  and  fifty-four  dollars,  I  owe  it  to 
TTiomas  CocUes^  he  will  cal}  to-morrow.  I  have  left  the  deed, 
and  if  you  pay  him  the  money,  get  him  to  lugn  the  receipt  in  the 
deed,  this  from  yours,  -. 

"  May  34  179a''  ^'John  Boydr 

The  defendant  pleaded  ml  debits  ncn  a$stintpsiit  payment  widi 
leave,  &c  and  flie  statute  of  limitations;  upon  whkh  me  jdaintiff 
tookissueu 

Upon  the  trial  of  the  cause,  the  plaintiff  gave  in  evidence  the 
order  of  the  3d  of  May«  1798,  on  which  he  founded  his  suit,  and 
ofiered  a  deed,  dated  the  29th  day  of  April,  1794,  acknowledged  on 
the  31st  Jidy,  1797,  from  Thomas  Coates  to  John  Boyd,  for  a  moiety 
of  a  tract  of  land  in  Leacock  township,  Lancaster  county,  together 
with  the  recei|>t  for  the  purchase  money  on  the  d^sd,  with  proof 
that  the  subscnbing  witness  to  the  receipt,  fPUUam  JaneSf  was  dead, 
and  the  dq>oeiti(m  of  his  daughter,  Elizabeth  MGrcnOf  in  which  she 
deposed,  **  that  the  signature  of  ffiUiam  Janes,  signed,  as  a  witness, 
to  the  receij>t  for  the  money,  on  a  deed  from  Tharnas  Coates,  to 
John  Bcyd,  is  the  hand-writing  of  William  Jones,  the  &ther  of  thk 
deponent^' 

To  this  testimony  so  offered,  the  defendant  objected,  but  the 
court  overruled  the  objection,  admitted  the  evidence,  and  sealed  a 
bill  of  exception. 
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fij  the  eYidence,  it  ajppetired  that  tbe  parties  Uved  no  great  dis- 
tance from  ead»  other,  in  the  county  of  lAncaster ;  that  the  plain- 
tiff brought  three  suits  a^onst  the  ddendant'sintestate,  John^Bo^^ 
to  AuguAt  term.  1810.  Two  on  honds,  each  (or  the  payment  of 
five  hundred  dc^lars;  another  oor  a  single  biU»  for  the  payment  of 
one  hundred  pounds;  and  another  on  a  hook  account  for  money 
lent,  aaM>unting  to  two  hundred  and  two  doUars,  all  dated  after 
1800.  On  the  two  fint  of  these  cases,  no  iudgmeat  was  obtained^ 
but  the  money  had  been  paid,  and  on  the  mst,  jud^^noat  was  hsA 
Sot  four  hundred  and  twenty-four  dollars  and  sixty  cents^  whicb 
had  siftce  been  paid* 

The  court  below,  In  answer  to  points  put,  cbar^  the  ^ury  that 
•"^^  the  order  ]Q  tius  case  contains  a  request  that  Wilson,  if  he  lent 
the  money,  should  procure  the  signature  of  CoaieSf  to  the  fecdpt 
on  the  deed.  It  appears  by  the  paper  that  the  deed  was  left  for 
that  purpose*  K  there  was  no  fact  in  the  case  on  this  subject,  out 
sf  this  paper,  it  would  be  the  duty  of  the  court  to  give  it  in  charge 
to  you,  what  the  l^al  construction  of  the  paper  is*  But  thisde^ 
from  CocUes  to  Boydy  is  produced  on  the  trial  of  the  cause  l^  the 
plaintiffi  If  the  jury  4iMyuld  be  of  opinion,  that  the  deed  is  the 
one  spoken  of  in  the  order,  and  that  from  the  terms  of  the  order 
and  the  fact,  if  they  hdteve  it  to  be  so,  that  the  deed  has  ever 
since  been  in  the  possession  of  thejdaintifi^and  the  deed  was  left  as 
a  pl^^  to  secure  the  payment  of  the  money,  the  act  of  Umita* 
tioDS  aoea  not  apply  to  this  case;  but  if  the  jury  should  be  of 
o]^nion  that  the  deed  in  evidence  is  not  the  deed  from  Coaks^ 
fl^ntioned  in  the  order,  or  that  it  was  not  pledged  as  a  security 
for  the  payment  of  the  money,  the  act  of  hmitations  will  bar  the 
plaintifi^  and  he  cannot  recover." 

The  court  also  charged  the  jury,  that  if  the  delay  of  the  plains 
tiiS^  in  bringing  suit,  had  not  been  satisfactorily  accounted  for,  it  waa^ 
the  duty  of  the  jury  to  infer  from  that,  and  other  circumstances,  in 
the  case,  the  payment  of  the  money  claimed. 

Error  was  here  assigned  in  admittmg  the  deposition  of  JSiiza^Selft 
MGrawy  and  in  the  chaise  of  the  court 

Evam,  fix  the  plaintiffin  error.  Argued,  ttiat  the  deposition  was 
improperly  received.  That  na  person  is  a  competent  witness  t^ 
prove  a  s^nature,  or  hand-writing,  but  one  who  has  seen  fhe  per- 
son write,  whose  hand  he  if  called  on  to  prove,  and  before  suck 
witness  is  permitted  to  give  evidencer  he  must  disclose,  as  a  prelimi- 
nary, his  means  of  kncymng  the  hcmd-writing.  Here  the  witness 
was  received  to  testify,  that  the  rignature  was  her  father's*  without 
any  evidence  that  she  had  any  knowledge  of  his  hand-wrtting*- 

2.  The  statute  of  limitati(»s  isa  bar.  The  attempt  is  to  avoid 
the  statute  by  the  all^ation  that  the  miHieywas^  loaned  on  a  pawn 
or  pledge*'  The  order  contains  bo  evidence  that  the  deed  was* 
pawned,  it  ba  simple  reqjuest  to  loan  money;  and  the  possession  of 
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the  deed  does  not  of  itself  prove  a  pawn.  But  if  the  plaintiflTal- 
lege  a  pawn,  he  could  not  recover,  kit  he  must  return,  or  o£^  to 
retura  a  pawn,  before  he  ckn  bring  suit  to  recover  money,  for  which 
it  is  pledged.  1  Bacon  M.  370.  Garlick  v.  James,  12  John,  Sep,  146. 

But  the  issue  was  joined,  as  to'  the  statute  of  limitations,  on  the 
replication  that  the  defendant  did  assume  within  six  jears.  There 
Was  no  proof  of  such  assumption,  and  it  is  not  cbuipeten^  under 
iku  issue,  to  relj  on  the  alleged  pawn  to  avoid  the  statute.  To 
give  that  eflfect,  if  entitled  to  any,  it  should  have  been  speciajly 
pleaded.  Wherup  v.  IM,  9  Serg.  if  Rawle,  11.  Wister  v.  Gray,  5 
Bin,  573.  Eckeri  v.  Wilson,  12  Serg,  ^  Rawle,  3»a  Bwie^  v.  fioOey, 
14  &r^.  4^  Ravole,  195. 

Hopkins,  for  defendant  in  erh>r,  ass  to  the  bill  of  exception, 
argued,  that  where  a  witness  called  to  prove  hand-writing,  swears 
to  hdief,hQ  must  state  his  grounds  of  beliief,  and  knowledge:  but 
where  the  witness,  as  here,  swears  to  die  actual  fact,  that  the 
hand-writing  is  the  writing  of  an  individual,  it  is  better  evidence, 
than  evidence  of  belief,  founded  (m  antecedent  means  of  knowledge 
ofhand-writing. 

2.  The  question  of  pawn,  being  one  of  fact,  was  properly  left  to 
tbejury. 

T*ne  statute  of  limi^tions  is  inapplicable  to  the  case  of  a  pawn. 
The  deed  could  not  have  been  recovered  without  payment  of  the 
money  for  which  it  was  pledged.  And  as  the  deed  could  not  be  re- 
covered without  payment  of  the  money,  so  as  long  as  the  deed  is 
retained,-  the  mone^  can  be  recovered:  and  no  period  wiU  destroy 
this  mutual  obligation  in  the  case  of  a  pawn. 

The  pawnor  has  his  life-time  to  redeem,  and  if  not  hastened  by 
a  request,  his  executor  or  administrator  may  redeem.  Cortdyou  v 
Antill,  2  Ccanes  C.  in  Error,  199.  In  reason,  the  rule  should  be 
reciprocal,  the  pawnor  having  his  Cfe^^ime  to  redeem,  the  pawnee 
dtould  not  be  beared  by  the  statute  for  the  money  advanced  on 
the  pawn.  No  power  snort  of  redemption,  or  a  tender,  can  bring 
time  to  operate.  Ken^  v.  Wes&rook,  1  Vesey,  278.  1  Bacon  Ab, 
372  a. 

Trover  for  the  pawn  will  not  lie  without  payment,  or  tender. 
Noprecise  words  are  necessary  to crea^ a  pawn.  1  Bacon Ab. 370. 

The  replication  to  the  plea  of  the  statute  is  not  before  the  court 
The  court  bebw  did  not  refer  to  t&e  pleadings.  But  on  this  repli- 
cation it  is  full  evidence  to  prove,  that  the  defendant  assented  to  the 
continuance  of  the  pawn  in  the  possession  of  the  pawnee. 

Besides,  the  plea  of  the  statute  was  a  nugatory  plea.  The  plain- 
tiff must  show  a  right  to  recover,  independant  of  the  statute,  and 
the  issue  upon  it  cannot  divert  the  investigation  from  the  merits. 
The  objection  now  urged,  is  to  the  pleadings,  and  should  have  been 
made  on  the  trial     TTiompsan  v.  Cross,  16  Serg.  ^  RawU,  350. 
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JVbrris^  for  the  plaintiffin  error,  in  reply.  The  suit  is  for  money 
toaned,  siIDplj^  that  is  the  cause  of  action  to  which  the  plaintiff  u 
coatined.  i  et  notwithstanding  he  seeks  to  recover  a  debt  upon 
a  pawn.  He  must  be  confined  to  the  issue  on  the  statute  of 
Umitations,  and  cannot  travel  out  of  it  If  he  relied  on  special 
-matter  in  avoidance  of  the  statute,  he  must  set  it  out  in  his  replica- 
tion. Whereup  v.  /£//,  ^Serg.-Sf  Rawle,  11..  There  is  no  evidence 
of  a  pawn,  nor  is  it  like  an  indefinite  deposite.  The  order  itself 
shows  it  was  left  to  get  the  signature  of  Mr.  Coates  to  the  receipt 
Independent  of  the  statute,  the  lapse  of  more  than  twenty  years^ 
created  an  insuperable  presumption  of  payment.. 

The  oj^inion  of  the  court  was  delivered  by^ 

GiBsojr,  C.  J. — ^Without  proof  of  having  seen  her  father  write, 
or  other  circumstances  to  shew  her  knowledge,  Mrs.  MGraw  was 
incompetent  to  prove  his  signature;  and  her  deposition  ought  to 
have  been  rejected. 

The  redemption  of  a  pawn  is  not  affected  by  the  statute  of  limi- 
tations, which  runs  only  from  the  conversion  (m*  the  thing  pawned; 
and  trover  may,  consequently,  be  hrought  within  six  years  from 
that  time.     The  present  however,  is  not  an  action  by  the  owner 
in  affirmance  of  the  contract  of  bailment,  but  l^  the  pawnee  to 
recover  a  simple  contract  debt,  which  is  certainly  not  the  more 
protected  from  the  statute  because  accompanied  with  a  pledge,  as 
a  collateral  security;  nor  is  it,  on  that  account,  the  less  subject  to 
the  mischief  against  which  the  statute  was  intended  to  guard.  Had 
the  matter  been  stirred  before  those  who  knew  the  circumstances 
had  passed  away,  it  is  highly  probable,  that  the  transaction  would 
have  been  explained  so  as  to  shew  that  nothing  is  due.    Certainly 
the  delay  of  twenty-three  years;  unaccounted  for,  raises  an  omni- 
potent presumption.     But  was  the  deed  deposited,  in  fact,  as  a 
security?    Nothing  in  the  order  on  which  the  money  was  paid, 
indicates  such  a  conclusion;  and  it  seems  to  me  the  court  ought  so 
to  have  instructed  the  jury.     But  it  is  said  that  the  construction 
being  affected  by  a  circumstance  dehors  the  order;  the  produc- 
tion of  the  deed  was  for  the  jury.    I  am  at  a  k)ss  to  see  what  ope- 
ration that  could  have.    The  deed  was  in  tbe  plaintiff^s  possessicm 
for  some  purpose;  but  whether  as  a  pledge,  or  for  the  purpose  in- 
dicated in  the  order,  could  not  appear  by  the  naked  production  of 
it.    I  presume  the  argument  is,  that  the  owner  would  have  de- 
manded-it  in  a  convenient  time,  had  he  not  been  conscious  that  it 
was  held  as  a  security.    This^  is  the  first  instance  in  which  delay 
has  been  set  up  to  strengthen  a  plaintiff^s  case.    On  the  other 
hand,  there  is  an  infinitely  stronger  presumption  that  the  plaintiff 
would  have  exacted  the  interest  if  not  the  principal,  if  any  thing 
were  due.    But  in  any  event,  the  statute  of  limitations  furnishes  a 
bar  to  the  action.  Judgment  reversed. 
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I  JOHN  KEtLER,  aawgnec  of  JOHN  GEST,  agaimt  JACOB 
LEIB,  with  notice  to  CHRISTIAN  STEHMAN,  Jr.  terre^ 
tenant 

IK   ERROR. 

Trustee  for  the  paTment  of  debts,,  paid  ajtidgmetit  i^fl&t  the  debtor,  and 
took  an  assignment  in  writing  on  the  back  of  the  bond  on  which  it  waf 
entered,  expressed  to  be  for  valQe  received,  held  that  it  was  competenC 
to  prove  by  paiol,  that  the  assignment  had  been  made  to  enable  the 
trustee  to  enter  satisiactioaon  it^  and  not  to  preserve  it  as  a  subsisting 
debt 

If  evidence  must  be  immaterial  when  given,  the  court  ought  to  reject  it. 

If  a  trustee  pay  a  judgment  against  the  debtor  out  of  the  trust  fund,  it  is  as 
much  satisfied  as  if  the  debtor  had  paid  it,  and  there  is  no  legal  or  equita- 
ble reason  for  keeping  it  in  force. 

The  trustee  cannot,  by  taking  an  assignment  of  it,  when  it  is  paid,  make  it 
available  against  the  lands  of  the  debtor,  conveyed  after  it  was  entered, 
either  for  a  good  or  valuable  consideration:-  nor  caU  it  be  made  to  cover 
any  other  debt  or  demand; 

Qtt^ry,— 'Whether  such  trustee  can  proceed  on  a  judgment  against  the 
debtor,  (purchased  with  his  own  funds,)  by  execution. 

In  error  to  the  District  Court  for  the  city  and  county  of  Lan^ 
caster. 

This  was  a  scire  faciae  past  annum  el  dienif  brought  by  the  plain^ 
tiffin  error,  who  was  also  plaintiff  below,  to  revive  a  judgment, 
which  bad  been  entered  in  the  common  pleas,  at  the  suit  ^  John 
Gestf  &c.  against  Jacob  Leib.  The  original  judgment  was  entered 
on  the  10th  April,  1815,  and  the  judgment  which  was  sought  to  be 
revived  by  this  scire  facias^  was  entered  to  revive  that  judgment 
on  the  22d  November,  1819. 

Jacoh  Leibf  on  the  2d  May,  1818,  conveyed  by  deed  to  Christian 
Stehmany  the  terre-tenant,  and  his  son-in-law,  one  hundred  and 
twenty-six  acres  of  land,  in  consideration  of  twelve  thousand  and 
fourteen  dollars,  and  natural  love  and  affection;  and  on  the  27th 
October,  1819,  executed  to  John  Kdlery  John  Leib  and  JohnShober^ 
a  deed  of  trust,  for  the  use  of  his  creditors,  he  being  at  that  time 
largely  indebted:  but  at  the  time  of  the  deed  to  Stehman^  the 

n^  pment  in  favour  of  Ges/,  and  one  other  only  existed  against 
.  On  the  2d  of  May,  1821,  John  Keller ^  one  of  the  trustees,  paid 
to  Gestf  the  amount  of  this  judgment  out  of  the  trust  fund,  and  took 
an  assignment  of  the  bond,  on  which  the  original  judgment  was 
entered  to  himself;  and  it  was  depressed  in  the  assignment  to  be 
for  value  received.  On  the  26th  September,  1823,  the  trustees 
settled  an  account,  in  which  they  took  credit  for  the  amount  of  the 
debt,  interest  and  costs,  exceeding  three  thousand  dollars,  paid  to 
Gestf  on  this  judgment;  stating  however,  on  the  face  of  the  ac- 
count, that  the  judgment  was  outstanding. 
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Tbe  terre-tenant,  who  took  defence,  offered  to  prove  by  the  de- 
podtion  of  Ges/,  that  when  the  judgment  was  paid  to  hun,  Kdler 
requested  him  to  assign  it  to  him,  that  he  told  KMer  he  had  no  ob- 
jections, that  he  could  enter  satisfaction  at  Lancaster,  as  he  was 
frequently  there,  and  it  was  too  far  for  the  deponent  to  go  for  that 
purpose;  that  this  would  clear  the  estate,  and  the  bond  would  be 
a  voucher  in  his  hands  against  the  estate.  That  he  made  the  as- 
Stt^ent  to  Kdler  solelv  for  the  purpose,  and  the  reasons  stated. 
This  evidence  was  obj^ed  to  by  the  plaintiff,  but  received  by  the 
court,  and  constituted  one  of  the  bills  of  exception  assigned  for 
error  here. 

After  this  evidence,  and  proof  of  the  payment  of  the  judgment 
to  GesI,  the  assignment  to  Keller^  and  the  account  of  the  trustees 
had  been  given,  the  plaintiff  ofiered  to  prove,  that  at  the  time  of 
the  deed  to  Stehman^  Leib  was  largely  indebted;  that  fifty  acres, 
part  of  the  land  conv^ed,  was  conveyed  in  considerati(»i  of  natural 
M>ve  and  affection.  This  evidence  was  objected  to  by  the  de- 
fendant, and  overruled  by  the  court,  and  formed  another  bill  of 
exception,  assigned  for  error  in  this  court. 

The  court  chained  the  jury,  that  if  they  believed  that  the  judg- 
ment was  paid  to  Gesty  out  of  the  tru^  fund,  in  satisfacticm  of  it, 
and  that  Keller  took  an  assignment  of  it  merely  to  enter  satisfaction, 
the  defendant  was  entitled  to  their  verdict  This,  and  the  an- 
swers of  the  court  to  the  points  put,  which  it  is  not  necessary  to 
state  specifiealiv,  was  abo  assigned  for  error. 

Jenkins  and  Jiapkins,  for  the  plaintiff  in  error,  argued  that  the 
testimony  of  Gest  went  to  contradict  and  destroy  the  assignment  on 
the  bond,  which  was  positive  in  its  terms,  and  contained  a  stipula- 
tion, that  the  assignor  should  not  be  liable,  and  that  no  case  had 
gone  the  length  of  admitting  such  evidence. 

That  the  evidence  as  to  the  consideration  of  the  land  conveyed, 
connected  with  the  indebtedness  of  the  grantor,  should  have  been 
received.  It  would  have  eone  to  avcrid  the  deed,  set  up  by  the 
terre-tenant  as  a  defence,  nayden  v.  Menizer^  10  Serg.  ^  Rawle,  329. 

If  the  trustee  paid  the  monev^and  took  the  assignment  for  a  pur- 
pose beneficial  to  the  trust,  he  had  a  right  to  do  so.  Here  Gest  had 
two  funds,  and  the  other  creditors  but  one,  and  in  equity,  he  would 
be  constrained  to  seek  satisfaction  from  that  fund  to  which  they 
could  not  resort  The  assignment  taken,  and  this  scire  facias 
would,  if  the  plaintiff  prevailed,  accomplish  this  equitable  applica* 
tion  of  the  funds.     Dorr  v.  ShaWf  4  Johns.  Ch.  R.  17. 

The  court  declined  hearing  Rogers,  JVorris  and  Fraxierf  who 
were  counsel  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HusTOH,  J.,  (who  recapitulated  the  facts  of  the  case.) — ^As  \o  the 
first  bill  we  sec  no  difficulty.    In  New  York,  where  the  courts  of 
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law  are  strict  in  rejecting  parol  evidence  where  tbere  is  written; 
yet  there^  evidence  is  constantly  admitted  to  explain  a  receipt  for 
money,  and  they  have  permitted  a  party  to  shew,  that  although  a 
receipt  was  given  in  full  for  goods  sold,  yet  in  fact  there  was  no 
money  pedd,  but  a  note  of  a  third  person  given,  which  was  to  be  in 
full  if  pa^d.  Our  courts  have  done  the  same  thing,  Leeae  v.  JameSf 
10  Serg,  ^  Rawle^  314.  In  cases  of  trust  the  courts  will  always 
permit  the  conduct  of  the  trustee  to  be  examined,  and  the  real 
facts  to  be  proved.  The  settlement  by  the  three  trustees,  of  whom 
Kdkr  was  one,  showed  a  payment  of  this  judgment  by  them  all ; 
the  assignment  appeared  as  if  it  had  been  by  one.  There  are 
few  cases  in  which  the  real  state  of  the  case  cannot,  by  pleas  or  by 
proof,  be  brought  before  a  court  of  law  or  equity;  our  courts  exercise 
the  powers  of  botbu 

Aj  to  the  other  exception^-^if  evidence  mint  be  immaterial 
when  given,  the  court  ought  to  reject  it  Now,  if  this  judgment 
.was  satisfied,  in  fact  and  in  law,  the  plaintiff,  J,  Kellh^  cannot  re- 
cover any  thing  on  it;  if  it  is  not  satisfied,  the  lands  cS  Stekman 
are  bound  by  it,  whether  the  conveyance  to  him  by  Jacob  Leiby  was 
jair  or  fraudulent;  for  a  good  and  valuable  consideration,  or  for  no 
consideration.  The  counsel,  aware  of  this,  have  discussed  the 
matter  on  that  point;  and  contended  it,  as  if  the  assignment  bad 
been  made  to  the  three  trustees,  and  the  suit  was  for  the  use 
of  creditors,  and  not  of  Keller  alone.  It  is  apparent,  however, 
if  this  judgment  is  revived,  so  as  to  bind  the  land  conveyed  to 
Stekman,  that  they  can  and  will  sell  not  only  the  fifty  acres  said  to 
be  a  gift,  but  the  whole,  for  wliich  he  paid  twelve  thousand  dollars 
<ca8h;  and  the  judgment  would  be  conclusive  against  Stekmanj  as 
much  for  the  one  as  -for  the  other.  There  are  creditors  unpaid, 
and  if  there  were  any  thine  unfair  bs  to  them,  in  the  conveyance 
by  Leib  to  Stekman;  if  the  fifty  acres  were  a  gift  by  a  man  deeply 
jbdebted,  nay  totally  insolvent,  it  can  be  reached  in  another  way. 
But  it  is  said,  thai  where  one  creditor  has  two  funds  fi-om  which 
,  he  can  levy  his  debt,  and  another  but  one,  chancery  will  compel 
the  first  to  levy  so  as  to  leave  property  for  the  other.  This  is  true 
sometimes:  where  the  creditors  and  the  debtor  alone  are  interest- 
ed, it  is  generally  the  case;  but  where  another  person  is  interested, 
and  may  be  affected,  it  is  not  always  true,  and  if  that  other  person 
be  an  innocent  purchaser  for  a  valuable  consideration,  it  wiU  not 
be  easy  to  find  a  case  in  which  chancery  has  interfered  to  affect 
him.  (See  J  Johns  CL  Rep.  226,  and,  I  believe,  every  other  book 
^nd  case  on  the  subject)  I  have  said  if  the  conveyance  complain- 
ed of  be  fraudulent,  it  can  be  reached  du-ectly  by  those  interested; 
and  we  are  of  opinion,  that  the  attempt,  in  the  present  case,  is  not 
likely  to  eventuate  in  doing  justice,  li  the  judgment  of  Gest  was 
jpaid  off  by  the  trustees,  out  of  the  trust  fund,  it  is  as  much  satisfied 
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as  if  it  had  been  paid  off  by  J*  Leib.  They  represent  him,  and  can  no 
more  pay  a  judgment,  and  yet  keep  it  in  force  than  he  could.  If 
be  had  paid  this  judgment  as  surety,  or  if  they  had  paid  it  for  him, 
as  surety  or  endorser,  it  might  he  used  to  reach  the  principal 
debtor:  but  when  the  real  oebtor  pays  a  judgment  against  him- 
self, or  his  trustees  pay  it  with  the  trust  fund,  I  can  see  no  l^al 
reason  for  keeping  it  in  force,  nor  any  equitable  one. 

It  is,  says  chancellor  Keni^  in  4  Johns,  Ch.  Rep,  247,  a  soimd  and 
settled  rule,  that  the  penalty  of  a  bond  cannot  be  made  to  cover 
any  other  debt  or  demand,  than  that  mentioned  in  the  condition, 
(and  he  cites  2  Caines  Rep,  286,)  and  proceeds,' there  could  not  be 
a  more  dangerous,  and  there  certainly  is  not  a  more  inadmissable 
pretension,  than  that  the  parties  to  a  judgment  may  keep  it  on  foot, 
after  the  original  debt  has  been  paid,  to  meet  and  cover  new  and 
distinct  engagements  between  them.  And  he  adds,  that  although 
in  that  case,  the  judgment  had  heen  revived,  under  the  pre- 
tence that  it  was  unsatisfied,  at  least,  in  part,  and  executions 
had  issued  on  it,  by  the  assignee,  to  recover  the  alleged  balance,  yet 
the  assignee,  if  he  took  it,  took  it  at  his  peril.  And  that  whatever 
might  be  the  case  as  to  strangers  who  purchased  property  under  it, 
yet  the  assignee  of  it  purchases  it  at  his  peril,  and  he  was  decreed 
to  be  a  trustee,  and  compelled  to  release.  Another  part  of  this 
case  settles  the  question  as  to  the  admissibility  of  the  evidence  in 
the  first  bill. 

A  question  almost  the  same  as  that  before  us,  was  decided  by  the 
Supreme  Court  of  this  State,  and  is  reported  in  Kuhn  v.  fiTorth, 
10  Serg.  6f  jRazi?fe,d99,  in  it,  also,  the  question  in  the  first  bill  seems 
to  be  settled.  There,  one  of  the  assignees  of  an  insolvent  paid  off  a 
judgment,  and  charged  the  estate  of  the  insolvent  with  the  payment 
and  the  sherifi's  officer  endorsed  satisfaction  on  the  writ  On  the 
next  day,  the  assignee  procured  the  judgment  to  be  assigned  to  him; 
prevailed  on  the  officer  to  erase  the  satisfaction  endorsed  on  the 
writ,  and  gave  it  to  another  deputy  of  the  sheriff  to  execute.  The 
court  decided,  that  an  assignee  who  pap  off  a  debt  against  the  in- 
solvent with  his  own  money,  may  take  an  assignment  of  the  judg- 
ment and  proceed  by  execution;  but  if  he  pays  off  the  debt  with 
the  trust  funds,  the  judgment  is  satisfied,  and  the  officer  who  exe- 
cutes process  is  a  trespasser. 

The  point  was  not  made,  and  therefore,  I  do  not  consider  this  as  a 
deUberate  opinion,  whethersuch  assignee  can  proceed  on  a  judgment 
purchased  with  hb  own  funds,  by  execution.  I  agree  he  may  retain . 
for  his  judgment  in  proportion  with  others,  but  I  doubt  whether  he 
can  proceed  by  execution,  and  sue  and  buy  in,  the  trust  property 
for  himself — ^if  so,  a  trustee  by  purchasing  a  judgment,  may  make 
strange  work  of  it 

The  District  Court,  thpn,  were  right  in  all  the  points,  and  th« 
judgment  is  affirmed.  Judgment  affirmed. 
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IFREDERICK  DEMI,  against  CHRISTIAN  BOSSLER. 

lir   ERROR. 

Where  a  lease  is  made  for  the  term  of  a  year,  and  the  tenant  'sows  the 
land  with  spring  grain,  before  his  term  expires,  he  has  no  right  to  the 
crop  of  spnng  grain,  cut  after  the  term  is  out ;  and  this  whether  the 
lease  be  for  a  money  rent,  or  on  the  sJ^are; 

The  custom  in  Pennsylvania,  as  to  the  way  going  crop,  is  confined  to  fall 
grain,  sowed  in  the  autumn,  before  the  expiration  of  the  lease,  and  cu^ 
in  the  summer  after  it  determines. 

Iw  error  to  the  District  Court  for  the  city  and  county  of  Lan* 
caster. 

This  was  an  action  of  trover  and  conversion,  by  which  the  plain^ 
tiff  sought  to  obtain  the  value  of  oats,  in  the  straw,  which  grew  on 
twenty-four  acres  of  land,  alleged  to  be  one  thousand  six  hundred 
dozen  of  sheaves,  of  the  value  of  three  hundred  doUcurs,  and  which 
came  into  the  defendant's  possession  on  the  the  15th  of  July,  1825, 
On  the  Ist  December,  1823,  Christian  Bossier^  leased  the  land  on 
which  these  oats  grew  to  Frederick  Demi,  the  plaintiff,  for  the  term 
of  one  year,  from  the  1st  day  of  April,  1824,  to  the  1st  day  of  April, 
1825.  The  lease  contained  a  covenant  that  "Demi"  should  "cul- 
tivate; the  said  plantation  by  the  shares"  that  each  of  the  said  parties 
"should  have  the  one  equal  half  part  of  all  the  wheat,  rye,  oats,  In- 
dian corn,  hay  and  pasture":  the  wheat,  rye  and  oats,  to  be  deliv- 
ered in  the  bushel.  The  landlord,  on  the  28th  December,  1824, 
served  Demi,  with  notice  to  leave  the  preniSses,  and  by  a  proceed- 
ing under  the  landlord  and  tenant  act,  commencing  on  the  4th  of 
April,  1825,  compelled  him  to  quit  The  oats  in  question,  were 
sown  in  the  month  of  March  before  the  expiration  of  the  lease. 
The  charge  of  the  court,  being  with  the  defendant,  a  verdict  was 
found  for  him:  and  the  plaintiff  brought  this  writ  of  error,  and 
assigned  for  error,  this  opinion  of  the  court 

Porter,  for  the  plaintiff  in  error.  The  question  is,  whether  a 
tenant  who  has  put  out  a  spring  crop,  in  proper  season,  before  the 
expiration  of  his  lease,  has  a  right  to  enter,  after  his  term  is  ended, 
and  cut  that  crop.  By  the  terms  of  the  lease,  the  tenant  was  to 
cultivate  the  land  "by  the  shares,"  and  divide  the  "oats,"  as  well 
as  other  grain,  in  the  bushel  The  lease  too,  is  without  any  restric- 
tion as  to  the  mode  of  cultivation,  and  contains  no  covenant,  that  he 
should  quit  at  the  end  of  the  term.  The  right  claimed,  is  then 
consistent  with  the  covenants  in  the  lease,  giving  to  the  tenant  a 
compensation  for  his  labor,  and  the  landlord  the  benefit  of  the 
covenant,  to  deliver  the  one  half  of  the  grain  cut  The  case  of 
Sttdtz  V.  Dickey,  5  Bin.  285,  establishing  the  right  of  the  tenant 
io  the  way  going  crop,  was  a  case  in  whiph  fall  grain  was  claimed; 
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(Fr^erick  Delhi  v.  Chriitian  Bostlet.) 

kit  the  reasoning  in  that  case  is  applicable  to  the  present:  that 
too,  ^as  the  case  of  a  money  rent»  this  a  rent  by  the  shares. 
He  referred  also  to  Carson  v.  Blazer^  2  Bin.  475,  487.  Biggs  v. 
BrazMf  2Serg.  ^  Rawkj  14. 

HsHn/y  contra.  The  tenant  knew  that  his  term  was  to  expire  on 
the  1st  day  of  April,  1825,  and  had  full  notice  to  quit,  before  he 
sowed  the  grain  in  question,  and  he  sowed  it  a  few  days  before  the 
end  of  his  term. 

This  takes  from  his  case  all  equity.  The  way  going  crop>  the 
right  to  which  exists  in  Pennsylvania,  means  the  fall  crop.  This 
right,  has  its  foundation  in  particular  custom^  and  did  not  exist  at 
common  law.  Gordon  v.  LiiUej  8  Serg.  6f  RaTole^  533,  559*  The 
particular  custom  is  supposed  to  enter  into  the  contract  between 
the  pao^ties,  and  if  the  plaintiff  wished  to  extend  it  to  the  spring 
crop,  it  was  incumbent  on  him  to  prove  a  custom,  to  sustain  him; 
A  custom  in  derogation  of  the  common  law,  must  be  construed 
strictly,  and  will  not  be  extended  without  evidence.  1  Bloc,  Com.  78. 

JVbrru,  on  the  same  side.  Before  the  case  of  Stultz  v.  Dickey y  5 
Bin.  285,  decided  at  Lancaster;  the  custom,  as  to  the  way  going 
crop,>was  not  established  in  Pennsylvania,  and  is  inconsistent  with 
the  language  of  the  lease;  which  by  its  terras  is  to  expire  at  the 
end  of  3ie  year.  But  this  custom,  does  not  extend  to  give  the 
tenant  two  spring  crops,  and  one  fall  crop.  The  plaintiff  was  per* 
mitted  to  give  evidence  to  establish  such  a  custom,  but  in  this  he 
failed.  Here  the  lease,  by  its  terms,  ends  with  the  year,  and  cannot  be 
carried  beyond  it,  but  by  usage,  and  this  is  a  matter  in  pais,  and  lies 
in  proof.  But  the  right  contended  for,  is  in  the  highest  degree  un- 
reasonable; it  would  permit  the  tenant  by  sowing  a  spring  crop, 
under  a  lease  for  one  year,  to  occuj^  the  premises  rented  for  two 
years:  and  would  be  against  the  course  of  good  husbandry,  as  it  is 
in  violation  of  the  contract  of  the  parties. 

Hopkins^  in  reply.  We  do  not  rely  on  usage,  we  stand  on  our 
contract,  and  the  law  of  the  land.  By  the  terms  of  the  lease,  the  ten- 
ant had  the  exclusive  right  to  the  land  for  one  year,  with  no  other 
restriction,  but  that  he  should  not  under-let;  he  was  to  have  the 
half  of  what  was  sown  during  the  term,  and  the  landlord  the  other 
half.  There  is  no  restriction  in  the  lease  as  to  the  time  he  should 
sow.  If  to  sow  grain  in  the  sprine,  as  was  done  in  this  case,  be 
contrary  to  good  husbandry,  the  landlord  should  have  guarded 
against  it,  by  an  appropriate  covenant.  As  there  is  no  such  restric- 
tion, it  is  the  defendant  who  must  resort  to  the  proof  of  usage,  to  effect 
a  construction  of  the  lease,  which  its  language  does  not  import,  and 
that  too,  for  the  unjust  purpose  of  depriving  the  tenant  of  a  con^ 
pensation  for  his  labor. 

The  opinion  of  the  court  was  delivered  by 

HusTOif ,  J.  By  the  conunon  law,  a  tenant  after  the  expiration  of 
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his  lease,  and  removal  from  the  tenementy  bad  op  right  to  retuni; 
and  hence  the'  crops  growing  and  ungathere^/were  lost  to  him. 
The  law  in  this  State  has  varied  from  that,  as  to  what  has  been 
called  the  way  going  crop,  which,  heretofore,  has  been  confined  to 
grain  sown  in  the  autumn^  to  be  reaped  the  next  harvest:  and  no 
difference  has  yet  been  established  between  a  tenant,  who  pays  a 
rent  in  money,  and  one  who  elves,  as  rent  to  his  landlonl,  a  shareof 
the  produce  of  the  farm.  The  usage  and  general  understanding  of 
the  country  form  a  part  of  general  agreements,  unless  oth^'wise 
specified.  5  Bin.  285,  StuUz  v.  Dickey.  If  a  tenant  rents  a  Oaurm  for 
one  year,  it  is  understood,  he  is  to  take  one  crop  of  each  kind  of 
grain  cultivated,  and  that  he  is  to  mow  as  many  crops  of  grass  as 
the  meadows  will  produce.  If  a  tenant  on  a  monied  rent,  can  sow 
with  oats,  flax  or  other  grain  in  March,  before  his  lease  expires, 
which  is  always  about  the  first  of  April;  he  in  fact  gets  the  benefit 
of  the  farm  for  two  years,  although  he  pays  the  rent  of  but  one. 
So,  if  he  takes  the  farm  on  the  shares,  and  after  raising  the  summer 
crop  one  year,  sows  in  March  ail  the  grounds  with  oats,  no  tenant 
can  go  on  it  the  next  year,  or  he  will  have  no  land  to  cultivate  for 
spring  crops,  and  can  put  in  fall  crops,  but  on  oats  stubble,  which 
yields  badly.  The  law  has  been  well  and  justly  settled,  and  favora- 
bly to  tenants.  The  present  attempt  is  unreasonable,  and  pregnant 
with  injustice  to  one  party,  and  would  eventuate  in  injury  to  ten- 
ants as  a  class;  for  the  tenant  who  rents  a  farm  for  die  ensuing 
year,  will  not  know,  whether  he  can  put  in  a  spring  crop  until  he 
knows  whether  the  month  of  March  will  be  clement  or  inclement,  or 
whether  the  previous  tenant  was  regardful  of  the  rights  and  inte- 
rests of  others,  and  the  general  laws  and  usages  of  the  country. 
The  conduct  of  Demi,  in  this  particular  case,  was  unreasonable 
and  unjust,  and  to  sanction  it  would  only  introduce  a  new  clause 
into  leases.  It  is  contrary  to  the  common  law,  to  the  law  as  settled 
in  this  State,  and  is  not  pretended  to  beisanctioned  by  any  usage. 

Judgment  affiurmed* 
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ROYER,  STULTZFirSL  ftnd  ECKHIT,  appeBants,  againti 
TATE  and  others,  appellees. 

A  decree  which  does  not  dispose  of  the  whole  fund  for  distribution^  under* 
the  act  of  assembly  '* relative  to  the  distribution  of  money  arising  from 
sheriff's  and.  coroner's  sales^"  is  not  ajinai  decree,  and  an  appeal  taken 
from  such  decree  will  be  quasbed« 

Tms  was  an  appeal,  taken  by  Abraham  Rcn/er,  John  Stxiltzfus  and 
Peter  Eckert,  from  the  decree  of  the  Court  of  Common  l^leas  of 
Lancaster  county,  in  the  matter  of  the  distribution  of  the  money 
raised  by  the  sale  of  the  real  estate  of  James  Hamilton,  deceased, 
by  the  sheriff  — 

On  the  2d  of  September,  1826,  the  sheriff  was  ruled  to  pay  the 
money  into  court,  and  notice  to  /.  Hopkim,  Esq.,  at  bar,  was  noted 
on  the  record.  On  the  9th  September,  1825,  he  paid  seven 
thousand  seven  hundred  and  thirty-five  dollars  and  twenty-five 
cents,  the  nett  proceeds,  into  court.  On  the  30th  September,  1825, 
a  rule  was  taken  to  show  cause  why  the  judgment  of  Susannah  Ell- 
makery  should  not  be  paid  out  of  these  proceeds,  and  on  the  29th 
December,  1825,  a  similar  rule  was  taken  in  behalf  of  Hamilton, 
Potter,  Ramsey  and  Clark,  other  judgment  fteditors  of  J.  Hamilton, 
deceased.  On  the  13th  of  March,  1827,  these  rules  were  argued; 
and  on  the  Isl  May,  1827,  the  court  decreed,  that  "the  judgments 
obtained  by  7a/e  and  wife,  No.  7,  to  April  term,  1817;  Joshua  Pot- 
ter, to  April  term,  1821 ;  William  Ramsey,  to  the  same  term;  Grayson, 
assignee,  &c.  to  January  term,  1818,  and  Susannah  Ellmaker,  to  Au- 
gust term,  1824,"  are  entitled  to  be  paid  as  judgments  on  specialties 
out  of  the  proceeds  of  the  sale  of  the  real  estate  ofJatnes  Hamilton. 
Those  obtained  by  Tate  and  wife,  No.  8,  April  term,  1817;  Jane 
M.  Tate,  to  August  term,  1824;  by  Clark  and  zvife,  to  April  term, 
1823,  "are  entitled  to  be  paid  as  judgments  on  simple  contract 
debts  only.**  The  court  added-  "We  cannot  recognize  John^  Stultz- 
fus,  Peter  Eckert  and  Abraham  Royer,  as  specialty  creditors."  There 
was  no  debt  due  to  ttiem  at  the  time  of  J.  Hamilton's  death.  Their 
remedy  is  confined  to  the  covenant  of  warrantee  in  the  deed,  and 
the  claim  must  be  made  out  judicially  before  it  can  be  enforced." 
From  thb  decree  an  appeal  to  the  Supreme  Court,  was  taken  by 
the  present  appellants,  and  on  the  6th  of  June,  1827,  this  appeal 
was  dismissed.  On  the  26th  June,  1827,  Hopkins^  moved  the  Court 
of  Common  Pleas,  on  the  petition  of  the  appellants,  "That  the 
court  proceed  to  make  a  final  distribution  of  the  proceeds  of  the 
real  estate  of  the  said  James  Hamilton,  agreeably  to  the  14th  section 
of  the  act  of  the  19th  April,  1794,  and  that  if  it  should  appear,  that 
any  incertitude,  as  to  the  question  of  any  other  claims  exists,  thaF 
the  court  direct  issues  to  ascertain  them.*'  On  the  30th  June, 
1827,  that  court  made  the  following  decree: 

"The  court  havingdecided  on  the  1st  May,  1827,  that  the  judg- 
ments obtained  by  Tate  and  vnfe,  to  April  term,  1817,  No.  7;  of 
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Joshua  Pottery  to  April  term,  1821,  Na  |40;  of  WiUiam  Ramsey,  to 
April  term,  1821,  No.  441;  of  Grayson,  assignee  of  John  fVhitaarer 
executor  oiStqphen  Wray,  to  January  term,  1818,  Na  52;  Susannah 
Ellmaker,  to  August  term,  1824,  Na  28,  are  entitled  to  be  paid  as 
judgments  on  specialties  out  of  the  proceeds  of  sale  of  the  real 
estate  of  James  Hamilton;  and  that  John  Stultzfus,  Peter  Eckert  and 
Abraham  Bayer,  could  not  be  recognized  as  specialty  creditors;  no 

Juestions  on  those  points  are  now  open  for  discussion.  Under  that 
ecision,  the  prothonotary  should  pay  the  amounts  due  on  those 
judgments,  and  if  not  paid  after  this  declaration  of  the  court,  pay- 
ment will  be  enfofced  by  attachment.  The  court  will  proceed  on  a 
proper  application,  by  those  who  claim  any  part  of  the  balance  to 
make  a  hnal  distribution  of  it  agreeably  to  law,  and,  when  such 
claims  are  made;  if  any  facts  connected  with  such  distribution, 
should  be  disputed,  the  court  will  direct  an  issue,  if  the  party  ask* 
ing  it,  be  legally  entitled  thereto." 

bame  day  (30th  June,)  appeal  was  taken  by  James  Hopkins,  Sittor' 
ney  of  Abraham  Royer,  and  others,  and  this  affidavit  made,  viz: 
^  James  Hopkins,  being  duly  affirmed  according  to  law,  saith,  that  this 
appeal  is  not  taken  for  t^^  purpose  of  delay,  and  further  saith  not  J'*  Ost 
the  23d  of  July,  1827,  bail  on  the  appeal  was  entered. 

Champneys,  Porter  and  Ellmaker,  for  the  appellees,  now  moved 
the  court  to  dismiss  the  appeal. 

1.  Because  the  affidavit  made  to  obtc^in  the  appeal,  is  not  that 
required  by  law,  and  the  security  required  by  the  act  of  assembly, 
was  not  entered* 

2.  No  decision  was  made  after  the  1st  day  of  May,  1827,  from 
which  an  appeal  could  be  taken. 

They  peferreJto  Pamphlet  laws  471,  act  of  the  16/A  of  Avrilr 
1827.  Purd.dig.eiS,  act  of  27th  March,  1813. 

Hopkins,  contra,  contended  that  the  first  decree  of  the  1st  May, 
1827,  from  which  the  appeal  was  taken,  which  was  dismissed  by 
the  Supreme  Court,  was  but  interlocutory ;  and  that  the  decree 
made  on  the  30th  June,  1827,  from  which  this  appeal  wms  taken^ 
was  the  final  decree.  A  decree  is  only  final  when  the  court  dispose 
of  the  whole  subject  matter  in  dispute.  Under  the  act  of  assembly 
authorising  this  proceeding,  no  bail  is  required  to  obtain  an  appeal. 
The  appeal  is  effectual  without  bail,  although  without  it,  there  is 
no  supersedeas,  Magil  v.  Caufman,  4  Sag.  ^  Ravde,  318.  The  afiSda- 
vit  is  stronger  than  that  required  by  the  act,  and  is  well  taken  by 
the  attorney  of  the  appellants. 

Per  Curiam. — ^This  appeal  must  be  quashed.  There  is  yet  no 
iDal  decree.  The  Court  of  Conmion  Pleas  must  have  all  the  parties 
before  them,  and  dispose  of  the  whole  fund.  This  must  be  done  to 
make  a  final  decree.  Appeal  quashed 

NOTE— Rogers,  J.,  was  sitting  at  JV/>i  Prius  in  Philadelphia^  duriDg 
this  adjourned  coart,  and  took  no  yavt  in  the  judgments  given  at  it. 
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MEIL   CROSBY  and  PATRICK  CROSBY,  against  LYDIA 
MA9SEY  and  others. 

When  a  judgiaentlsirfCfiilarlf  entered  against «  ddfendant,  hy  default  of 
appearance,  who  being  informed  of  it,  neglects  or  refnsea  for  two  tem^ 
and  uatil  after  a  writ  of  enquiry  of  dama|^es  is  executed,  to  make  an  ap^ 
plication  to  have  the  judgment  set  aside,  it  will  not  be  reversed  on  a  writ 
of  error. 

The  time  and  manner  of  filing  narrt  of  appearing,  pleading  and  signing 
jodgoient,  for  want  of  plea,  &c»  are  maUers  of  practice  regnhtted  bf 
rules  of  court:  and  any  one  complaining  of  irregularity  therein,  must 
apply  for  redress  as  soon  as  he  knows  of  the  injury. 

Ekrob.  to  the  Common  Pleas  of  Schuylkill  county. 
This  action  was  instituted  hy  the  antry  of  the  following  agree- 
ment between  the  parties- 

LydU  M^  and  others.      >  Amicable  acfion  in  trespass  « 

JVeU  Cro*!,  kJl^ Patrick  Crosby.  }      ^^^   ^^^ 

We»  the  defendants  abonre  named,  hereb j  atttborize  and  require 
iiie  proAonotary  of  the  court  of  Common  Pleas'  of  Schuylkill 
cottnty,  to  enter  up  the  above  stated  amicable  action  of  trespass  on 
tlie  case  to  July  t^tn,  1827,  and  we  agree  that  the  same  proceed* 
iB0i  he  had  thereon,  as  though  we  had  been  regularly  summoned 
in  witness  whereof,  we  have  hereunto  set  our  bands,  the  four- 
ieenthday  of  lune,  1827« 

JSTeU  Crcsbff, 
Patrick  Crosby, 
I  agree  ta  the  entering  up  of  the  above  amicable  action  on  the 
terms  above  mentioned. 

Sno.  Banman,  ^ 
Att'y  for  Pl^itiflfc  • 
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This  agreement  being  entered  on  the  f  ecof  d  to  July  term,  1827, 
a  declaration  for  use  and  occupation  of  a  saw-fnill,  was  filed  on  the 
28th,  September,  1827,  and,  on  the  same  day,  a  judgment  by  de- 
fault of  appearance,  was  signed  by  the  plaintifll  On  the  26th 
February,  1828,  a  writ  of  inquiry  of  damages  was  issued,  by  which 
the  damages  were  assessjed  at  thjree  hundred  ^nd  twenty-fire  dol- 
lars. On  the  31st  March,  1828,  Mr.  Loeser  appeared  for  the  de- 
fendants, and  obtained  a  rule  to  shew  cause  why  the  judgment 
and  inquisition  should  not  be  set  aside.  In  October,  1828,  upon 
)iearing  the  testimony ,  the  court  discharged  the  rule,  and  entered 
judgment  on  the  inquisition. 

The  substance  of  the  testimony  was,  that  the  next  day  after  the 
judgment  was  entered,  Mr.  Bannan,  the  plaintiff's  attorney,  gave 
notice  to  the  defendants  that  judgment  had  been  entered,  at  which 
they  expressed  theif  surprise,  and  said  that  Mr.  Loeser  had  been 
employed  by  them  to  make  defence:  The  next  day  Mr.  Loeser 
called  on  Mr.  Bannan,  and  requested  him  to  open  the  judgment, 
which  he  refused  to  do,  but  told  Mr.  Loeser  he  might  ask  the  court 
to  set  it  aside.  At  the  next  court  after  this  conversation,  Mr. 
Loeser  said  to  Mr.  Banman,  that  he  was  prepared  to  make  a  motion 
to  have  the  judgment  opened,  but  he  had  concluded  that  he  would 
not,  as  his  clients  would  derive  an  advantage  from  the  judgment, 
in  another  action  which  was  pending,  in  which  his  clients  were 
interested. 

Errors  assigned.  I.  The  court  erred  in  rendering  judgment 
against  the  defendants  by  default,  after  Ihey  had  both  appeared  in 
their  proper  persons. 

2.  The  court  erred  in  refusing  to  set  aside  the  judgment  and 
inquisition. 

3.  The  court  erred  in  rendering  final  judgment  on  the  inquisi- 
tion. 

4.  The  interlocutory  judgment  entered  on  the  28th  S^tember, 
1827,  is  uncertain  and  void,  and  is  no  foundation  for  a  writ  of 
inquiry  of  damages.  ^ 

jLoc^ct,  for  plaintiff*  in  error.  This  is  a  judgment  by  default  of 
appearance,  entered  in  vacation  on  the  same  day  the  declaration 
was  filed,  when  there  was,  in  fact,  an  appearance  by  the  defend- 
ants. The  agreement  by  which  the  action  was  instituted  was  an 
appearance,  and  the  defendants  were  entitled  to  notice  of  any 
further  proceeding. 

Bannan  for  defendant  in  error.  The  agreement  amounts  to 
nothing  vaore  than  a  waiver  of  the  writ  of  summons,  whereby  that 
expense  m%ht  be  saved,  the  words  are  "  and  we  agree  that  the 
aameprpc^edings  be  had  thereon,  as  though  we  had  been  r^ularly 
fummoned.** 

Th^dgment  was  not  void,  and  if  it  is  irregular,  the  party 
must  tafte  the  earliest  opportunity  to  have  the  error  corrected. 
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Here  the  defendants  knew  of  the  judgment  the  next  day  after  it 
was  entered;  at  the  next|term  their  attorney  refused  to  make  the 
application  to  have  the  judgment  opened,  and  did  not  make  it 
until  after  two  terms  had  elapsed,  and  the  plaintifis  had  been  put 
to  the  expense  of  executing  a  writ  of  inquiry  of  damages.  This  is 
an  acquiescence  which  concludes  the  defendants.  1  Penn.  Prac.  92. 
Mormon  v.  Wetherill,  8  Serg.  Sf  Rawle,  602.  Tidd's  Prac.  434,  607. 
2ArcL  Prac.  201.     Cochran  v.  Parker,  6  Serg.  Sf  Rawle,  649. 

Buchanan,  in  reply.  The  judgment  being  erroneous,  the  attor- 
ney of  the  party  had  no  power  to  release  the  errors:  and  much 
less  should  his  loose  declarations  be  so  construed  as  to  conclude 
ibe  defendants.  By  a  rule  of  the  court  of  Schuylkill  county,  "  no 
parol  agreement  between  attorneys  is  binding." 

The  judgment  by  de£eiult  was  interlocutory,  upon  which  no 
writ  of  error  would  lie,  until  the  writ  of  inquiry  was  executed; 
the  defendants,  therefore,  have  taken  the  earliest  opportunity,  and 
the  mode  pointed  out  by  law  to  correct  an  erroneous  judgment: 
they  have  not  acquiesced.  In  the  case  of  Ranch  v.  Becker,  12  Serg. 
Sf  Kawle,  412,  this  court  reversed  the  judgment  entered  upon 
an  award  of  arbitrators,  although  the  party  had  entered  bail  for 
the  stay  of  execution. 

The  opinion  of  the  court  was  delivered  by 

HusTOPr,  J.,  (who  stated  the  facts  of  the  case.) — It  has  beeB  con- 
tended here,  that  the  judgment  was  irregularly  signed,  was  erro- 
neous, that  defendants  had  a  right  to  wait  till  final  judgment  on 
the  inquisition,  and  if  the  inquest  awarded  a  small  sum,  acquiesce ; 
if  a  large  one,  take  a  writ  of  error  and  reverse  it. 

Perhaps  there  was  a  time  when  such  was  the  law,  but  much  of 
what  was  once  the  subject  of  a  writ  of  error  in  England,  or  oi  audita 
querila  is  now  relieved  from  on  motion,  and  I  doubt  whether  any 
counsel,  would  venture  to  argue  a  writ  of  error  in  England,  in  such* 
a  case  as  the  present.  The  time  and  manner  of  fibng  a  narr,  of 
appearing  and  pleading  by  defendant,  and  of  signing  judgment  for 
want  of  a  plea,  &c  are  matters  of  practice  regulated  by  rules  of 
court,  and  the  practice  of  the  court,  and  irregularities  in  any  of 
these  respects  are  universally  remedied  by  applications  to  the 
court,  whose  rules  or  practice  is  supposed  to  have  been  violated. 
Tidd*s  Prac.  434,  8  Serg.  if  Rawle,  602.  One  universal  rule  is, 
that  the  person  complaining  of  any  irregularity,  must  apply  for 
redress  as  soon  as  he  knows  of  the  injury.  In  no  court  is  he  allowed 
to  lie  by,  conceal  his  complaint,  subject  the  other  party  to  delay, 
expense,  and  perhaps  total  loss,  and  after  all  this,  to  obtain  redress 
for  a  mistake,  of  which  he  had  full  knowledge  as  soon  as  it  was 
committed. 

The  complaint  here  is,  that  the  entry  of  the  amicabl^J|uit,  was 
io  efiect,  an  appearance  by  the  defendants  and  they  were  entitled 
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to  SI  rule  to  [dead.  The  phuDtiffi  cantend,  it  in  fact  only  amounted 
(oan  acknowledgment  oi  service  of  writ,  but  not  to  an  appearance. 

I  thinks  the  p£dntiff was  wrong,  tfiat  tiie  judgment  was  irregular 
^d  would  hare  been,  or  ought  to  have  been  set  aside,  if  the  appli- 
cation had  been  made  at  i£d  next  term.  The  phintiff^  attorney 
aeems  to  have  thought  so.  It  was  not  made  at  the  next  nor  evea 
the  second  term,  if  we  reverse  here,  we  take  from  the  Common 
Pleas  all  power  of  regulating  their  awn  practice,  all  controul  over 
counsel,  and  causes  in  their  court;  we  assume  the  controul  and  su- 
pervision of  every  rule  in  every  cause  in  the  State;  and  all  this,  not 
to  effect  justice,  but  to  restore  an  obsolete  practice  of  disregarding 
right  and  justice,  and  deci(fing  every  cause  according  to  the  stri<^ 
accuracy  and  accumen  of  the  pleader. 

I  repeat,  what  has  been  often  said,  that  the  several  Courts  of 
Common  Pleas,  have  a  right  to  make  their  own  rules,  and  regulate 
their  own  practice.  It  is  possible,  a  rule  of  court  may  be  contrary 
to  an  act  of  assembly,  and  illegal  I  don't  say,  we  wilt  not  in  any 
case  reverse  for  a  practice  under  such  a  rule.  The  rules  and 
practice  foUowed  in  this  case,  are  salutary  and  wise,  and  the  decis- 
ion of  the  court  on  these  rules,  right  i  am  not  sure,  that  such  a 
decision  as  that  complained  of  in  this  case,  depending  on  several 
rules  of  court,  and  the  practice  under  thenu  ^Q^  where  the  facts 
were  brought  before  the  court  on  affidavit,  is  the  subject  of  a  writ 
of  error.  I  do  not  say,  however,  thai  we  wHl  not  in  any  case  recon- 
sider a  case  so  brought  befi>re  us.  -  In  the  present  case,  the  judg- 
ment of  the  court  below  is  affirmed. 

Judgment  affirmed. 


MARTIN  WENGERT  and  ABRAHAM  WENGERT.  execu- 
tors of  LUDWIG  ZEARING,  deceased,  against  DAVID 
SEASHORE. 

An  action  for  niatioioa|^  suiog  Mt  n.  ea/kiiuadreMpondendum^  and  holding 
the  defendant  to  bail,  is  not  to  be  faroured ;  and  clear  proof  of  want  of 
probable  cause  is  necessaiy  to  support  it. 

As  a  general  rule,  it  may  be  laid  down,  that  such  an  action  cannot  be  sup* 
ported,  when  in  the  orig^inal  action,  the  defendant  was  obliged  to  set  up 
some  collateral  matter  by  way  of  defence,  which  did  not  appear  on  the 
declaration  or  the  &ceol the  instnunent  declared  on. 

Where  such  original  action  was  brought  by  executors*  maliciously  and 
without  probable  cause;  in  an  action  therefor  against  them,  they  most 
be  sued  in  their  individual  capacity ;  a  writ  and  declaration  calling  them 
executors,  is  not  mere  description  or  surplusage,  but  is  error. 

Error  to  Lebanon  county. 

Th«  mms  an  action  on  the  caae  brought  bjr  Bumd  Bt<mkore, 
4gainst  Murtin  Wen^mrt  wAAhralu^m  Wmg^rt^  ex/OCtttart  of  Ztfdbi^ 


Digitized  by 


Google 


Mas  r.  1830.]  OF  PENNSYLVANIAe  239 

(MartiB  Wcogctt  and  Abraham  Wcngert,  execatort  of  Lndwig  Zcarinf  , 
deceased^  v,  David  Beashort, 

Zearingf  deceased,  for  maliciously  suing  out  a  capias  (ul  respondendum 
agaiust  him,  and  requiring  bail  without  probable  cause  of  action. 

The  facts  of  the  case  were  these:  Luduig  Zearing^  in  his  life- 
time, to  wit,  in  18^7  held  David  Beaskore's  IxHid  for  three  hundred 
and  ninety-six  dollars,  and  upon  his  death,  it  came  into  the  hands 
of  the  defendants  Martin  Wengert  and  Abraham  fVengert^  his  execu- 
tors, who  (6  April  term,  1824,  brought  suit  upon  the  said  bond  by 
iniung  a  capias  ad  respondendum^  and  required  bail  in  five  hundred 
dollars;  the  same  day  it  issued,  the  defendant  Beashore,  was  taken 
by  the  sheriff,  and  not  being  able  to  get  bail,  he  was  imprisoned. 
Anile  of  reference  was  entered  by  the  defendant,  and  arbitrators 
were  chosen,  who  met  on  the  12th  April,  1824,  the  defendant  then 
proved  the  coBsideration  of  the  bond,  and  that  it  had  failed;  the 
arbitrators  reported  no  cause  of  action.  Upon  the  report  being 
filed,  the  plain tiffi  Martin  and  Abraham  Wengert^  by  advice  of  their 
counsel,  refused  to  discharge  the  defendant  Beashore^  from  custody. 
No  appeal  was  entered  by  the  plaintiffs',  and  after  the  twenty  days 
bad  elapsed,  the  defendant  was  discharged  on  habeas  corpus^  and 
brought  the  present  suit  to  recover  damages. 

The  foUowing  points  were  put  to  the  court  by  the  defendants, 
upon  which  they  requested  them  to  charge  the  jury: 

1.  That  this  action  cannot  be  supported  by  the  plaintiff,  in  its 
present  form. 

2.  That  no  action  for  a  maUcious  prosecution  can  be  maintained 
against  executors. 

3.  That  the  plaintiff  has  misconcieved  his  remedy;  that  if  any 
injury  has  been  sustained  by  him,  he  ought  to  have  sought  redress, 
by  an  action  for  false  imprisonment  against  the  defendants  in  their 
individual  capacity,  and  that  no  action  can  be  maintained  by  the 
plaintiff  against  the  defendants  in  their  representative  capacity,  as 
the  executors  of  the  said  Ludwig  Zearing,  deceased,  for  the  supposed 
injury  set  forth  in  the  declaration. 

4.  That  the  plaintiff,  before  he  can  recover  in  this  action,  must 
prove  malice  in  the  defendants,  and  want  of  probable  cause  at  the 
time  suit  was  brought 

5.  That  when  a  plaintiff  sues  out  a  writ,  such  as  in  the  present 
case,  founded  on  the  bond  or  writing  obligatory  of  the  defendants, 
no  actictt  for  a  malicious  prosecution  can  be  supported;  for  the  want 
of  probable  cause,  does  not,  nor  cannot  exist 

6.  That  defendants  having  called  upon  counsel,  and  issued  the 
writ  in  pursuance  of  his  directions,  and  acting  as  executors  of  Z^t/rf- 
w  Zearingf  excludes  in  law,  every  presumption  of  malice  ip  the 
detendants. 

7.  The  want  of  probable  cause  alone,  and  the  defendants  having 
failed  to  recover  m  the  suit  which  they  brought  against  Dazid 
Beaahorey  are  not  circumstances  sufficient  in  themselves  to  warrant 
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the  jury  in  6ndii]g  a  verdict  in  favour  of  the  plaintiffs;  unless  the 
defendants  knewr  the  want  of  probable  cause  at  the  time  they 
brought  their  suit.  That  the  jury  cannot  infer  malice  in  the  de- 
fendants from  the  circiunstance  of  fheir  faUing  to  recover  in  their 
suit  on  the  bond  against  David  Beashore, 
To  which  the  court  answered: 

1.  This  action  can  be  supported  and  maintained  by  the  plaintiff 
in  its  present  form,  the  styling  of  the  defendants  executors  is  merely 
a  personal  description. 

2.  It  cannot  be  maintained  against  them  as  executors. 

3.  This  suit  is  not  against  them  as  executors,  in  their  representa- 
tive character;  and  they  are  answerable  in  this  suit,  in  their  indi- 
vidual capacity,  notwithstanding  they  are  styled  executors,  and 
the  plaintiff  has  not  misconcieved  his  remedy. 

4.  The  jury  must  be  satisfied,  from  all  the  circumstances  given 
in  evidence,  that  the  suit  against  the  present  plaintiff  was  brought 
maliciously,  and  without  probable  cause;  maUce  and  want  of  pro- 
bable cause  both  are  necessary,  and  must  be  shown,  in  order  to 
maintain  an  action  for  a  malicious  prosecution,  either  of  a  civil  pro- 
ceeding or  criminal  prosecution.  Express  malice  is  not  required 
to  be  proved ;  malice  may  be  implied.  For  if  the  plaintiils  case 
proves  that  the  proceedings  against  him  were  groundless,  and 
that  the  defendants  knew  it;  then  malice  will  be  implied.  Holding 
to  bail  where  the  plaintiff  has  no  cause  of  action,  and  knows  that  he 
has  no  cause  of  action,  if  done  for  the  purpose  of  vexation,  entitles 
the  party  aggrieved  to  an  action  for  a  malicious  prosecution. 

5.  Want  of  probable  cause  may  exist  where  a  suit  is  brought  on 
a  bond.  The  circumstance  of  a  suit  being  founded  on  a  bond  or 
writing  obligatory,  is  no  bar  to  an  action  for  a  malicious  prosecu- 
tion. 

6.  If  upon  a  fair  representation  of  facts  to  the  counsel,  by  the 
defendants,  he  advised  the  bringing  of  a  suit  upon  the  bond,  and 
guided  by  that  advice,  they  brought  suit  on  that  bond,  the  law 
will  not  impute  malice  to  the  defendants;  for  the  clients  ought  not 
to  suffer  by  the  honest  mistake  of  their  counsel,  if  they  innocently 
acted  by  his  advice.  But  if  they  did  not  make  a  fair  representa- 
tion of  facts  to  their  counsel,  and  knew  the  proceedings  on  the  bcMid 
were  groundless,  the  law  will  impute  malice  to  the  defendants. 
Whether  the  suit  was  brought  maliciously  and  for  the  purpose  of 
oppressing  the  defendant,  is  a  conclusion  of  fact  to  be  drawn  by  the 
jury  from  all  the  circumstances  of  the  case.  It  does  not  follow  from 
the  plaintifi's  failure  to  recover  in  the  action  on  the  bond,  that  the 
suit  was  brought  with  a  view  to  vex,  and  improperly  injure  the 
defendant  in  the  case. 

7.  Ti^  want  of  probable  cause  alone,  and  the  defendants  hav- 
ing  failed  to  recover  in  the  suit  which  they  brought  against  Devoid 
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Bea$haref  are  n>t  drcmnstanceB  in  tbemBdves  suffidentta  warrant 
the  jniy  in  ftiding  a  verdict  in  fE^vour  of  the  plaintiff,  unlees  the 
defendants  knew  the  want  of  probable  caine  at  the  time  when 
thej  bnn^ht  their  suit  The  junr  cannot  infer  mahce  in  the  de- 
fendantsy  mm  the  circumstance  of  their  failing  to  recover  in  their 
mit  CO  the  bond* 

The  charge  of  the  court  was  assigned  as  error* 

IXne  and  Weidmany  for  plaintiff  in  error* 

J.  A.  Hthetf  for  defendant  in  error* 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.— 'The  action  for  malicbus  prosectituMiy  b  rery  iyTerea^ 
from  that  of  maliciously  and  vexatiously  arresting  and  holding  d^ 
fendant  to  baiL  Many  reasons  might  be  assigned  why  Hie  one 
should  be  sustained,  which  would  not  apply  to  the  othdr*  In  the 
former,  the  defendant,  even  if  acquitted,  recovers  no  costs;  in  the 
latter,  a  verdict  in  iavour  of  defendant  entitles  him  to  costs*  In 
the  former,  the  defendant  has  no  other  redress  for  any  injury  he 
may  have  received;  in  the  latter,  he  may  cite  the  plamttff  before 
a  judge  to  shew  his  cause  of  action,  and  if  no  sufficient  cause  be 
shown,  he  will  be  discharged  on  coounon  baiL  In  the  former,  if 
felony,  punidiable  with  desith,  he  may  not  be  allowed  to  give  baO; 
in  the  latter,  the  defendant  is  always  allowed  to  give  bail.  In  the 
former,  he  can  only  be  ezanerated  by  a  trial  and  acquittal;  in  tiie 
latter,  the  defendant  may  have  any  oppressive,  vexatious  or  illegal 
process  set  aside,  on  motHxi  to  the  court  In  the  former,  the  de- 
liNidant  cannot  demand  a  writ  of  error  as  a  matt^  o£  right;  in 
the  latter,  he  is  entitled  to  it  In  the  former,  tiie  defendasf  8 
life  may  be  put  in  jeopardy;  in  the  latter  it  never  can:  no  puniA- 
ment  can  be  inflicted  on  him.  In  the  former,  the  prosecutor  nves 
no  bail;  in  the  latter  the  plaintifi,  until  of  late,  must  have  given 
real  pledges,  who  on  failure  of  plamtiff  to  prosecute  his  suit,  4&c 
were  liable  tobeamerced,and  the  ^aintiff  himself  was  amerceable 
pro  foito  dmna^  liable  to  costs.  See  1  SeL  Prac.  Introi.  40, 50, 
59.  BuL  NiP.  1 1*  The  action  for  maliciousprosecution,  pMperiy  so 
called,  has  ofien  been  brought  in  this  State,  and  sustamed  by  the 
courts;  the  action  for  malicioudy  and  vexatiously  arresting  and 
holding  defendant  to  bail,  it  is  believed,  has  seldom  been  bi^ij^ht 
in  this  State,  and  has  never  received  a  judicial  recognition.  Yet 
it  must  be  understood  that  no  doubt  is  intended  to  be  intimated  of 
its  lying  in  propercaaes,  and  under  proper  restrictions;  but  it  is  not 
to  be  favoured.  £nou^  has  been  said  to  diow,  there  is  a  sub- 
stantial difference  between  the  two  descriptions  of  acti<^  Yet 
from  not  attending  to  the  want  of  similarity  betweev^hem,  they 
have  been,  m  momm  times,  considered  as  aimlogous.  Tlie  same 
deciskms  and  .princ^es  of  law  have  beetk  appliMto  boOu. 
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The  practice  of  the  courts  in  England,  as  weU  as  tbe  law  as  to 
arrests,  and  holding  to  bail,  is  very  disamilar  from  the  practice  in 
this  State.  In  England,  by  the  statute  12  Geo.  I.  c.  29,  certain  re- 
quisites must  be  complied  with,  before  any  one  can  be  arrested  on 
civfl  process.  The  courts  strictly  require  a  positive  affidavit;  the 
sum  must  be  specified  in  it,  which  sum  must  be  endorsed  on  the 
back  of  the  writ  or  process:  for  which  so  endorsed  the  sheriff 
shall  take  bail,  and  (or  no  more.  If  no  such  affidavit  and  en- 
dorsement be  made,  the  defendant  is  not  to  be  arrested,  let  the 
amount  of  debt  be  what  it  may.  1  Sel  Prac.  Introd,  69. 

In  this  State,  it  has  long  been  the  practice  to  issue  the  cajAai 
without  any  affidavit,  except  in  a  very  few  cases  sounding  exclu- 
nvely  ii^  damages,  oa  which  the  attorney  directs  the  endorsement 
of  such  bail  as  he  may  think  sufficient  If  the  defendant  think 
himself  aggrieved,  he  may  apply  to  a  single  judge  in  vacation,  or 
to  the  court  in  term  time,  to  be  dischai^ed  cm  common  bail;  or  to 
have  it  mitigated*  Until  application  is  made  to  the  judge  or  to 
the  court,  the  affidavit  of  the  debt  is  seldom  made;  and  even  then 
tiie  plaintiff^s  attorn^  often  obtains  time  to  notify  the  plaintiff  to 
come  in  and  make  the  requisite  affidavit  Many  of  those  suits  are 
brought  with  a  view  to  submit  them  to  arbitration,  under  the  law 
of  1806,  by  which  means  they  partially  obtain,  it  is  said,  the  bene^ 
fit  of  a  bill  of  disclosure;  acquiring  from  the  investigation  before 
-  the  arbitrators,  the  evidence  of  a  cause  of  action  they  had  nothing 
but  a  mere  suspicion  of  before. 

By  the  rules  of  court,  where  the  affidavit  is  not  positive,  but  yet 
Bufficient  to  convince  the  judge  that  there  m  good  cause  of  action, 
especially  where  it  is  foundea  on  a  bond,  note,  letter,  or  other  pa- 
per signed  by  the  defendant,  the  judge  may,  at  his  discretion,  hold 
the  ddendant  to  bail :  thus  giving  a  power  to  the  judge  to  dispense 
with  the  production  of  a  positive  affidavit  of  the  d^>t  and  the 
amount  thereof,  if  a  paper  signed  by  the  defendant  is  produced. 
The  rule  indicates  in  strong  terms,  and  in  language  that  cannot  be 
misunderstood,  that  a  bond  signed  by  the  defendant  is  a  probable 
cause  of  action.  These  matters  have  been  brought  into  view  for  the 
purpose  of  shewing,  .that  instead  of  relaxing  the  restrictions  and 
limitations  to  which  a  malicious  and  vexatious  suit  is  subjected  in 
Hbe  courfe  of  Great  Britain,  there  is  every  reason  here,  that  exists 
iherq^  with  many  .additional  ones  peculiar  to  this  State,  arising  out 
of  the  nature  and  mode  of  our  proceedings,  why  these  restrictions 
aikdliiditatioiisaboiild  beincreased  and  not  diminished.  Inthecase 
jot  Sterling  agaxDBii  Adamsy  reported  m  8  Day,  411,  in  which  most 
of  the.eases^are  brought  under  review,.analyzed^ commented  upon, 
aodcontrarted  with  g;reat  ability,  the  counsel  for  the  plaintiff  ad- 
initted  **  that  a  pefaoa  must  he  guiltv  of  a  very  mm  abuse  cf  the 
right  oCiaiagybeibrj^  he  wMlbelialde  for  vezatiDn.    To  the  ex- 
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ercise  <^  that  rigfat  great  indulgence  ia  given.  If  the  object  ^  the 
plaintiff  be  in  any  d^ree  to  obtain  right,  his  temper  is  not  to  be 
r^arded.  When  ail  the  facts,  known  or  believed  bj  the  plaintifl^ 
or  existing  without  his  knowledge,  would  afibrd  any  probability  to 
an  honest  mind  that  there  ought  to  be  a  recovery,  probable  cause 
in  law  exists,  and  a  suit,  however  unsuccessful,  injurious,  or  vindic* 
live,  will  entitle  the  defendant  to  no  remuneration.  Here  is  often 
fp*eat  wr«ngand  no  remedy^— it  is  *^  damnum  absque  injuriaJ*  A 
man,  from  a  malicious  motive,  may  take  upon  himself  a  proeecuticm 
for  real  guilt,  or  he  may  from  circumstances  which  he  really  be- 
lieves, proceed  upon  the  apparent  guilt,  and  in  neither  case,  is  he 
liable  to  this  kind  of  action,  6  MkL  7a  To  support  it  there  must 
be  express  malice,  without  any  colour  of  cause.  HoU  4.  6  MocL 
26.  He  may  therefore  frwn  malicious  motives,  proceed  to  coUect  a 
real  debt  by  the  process  of  captor  and  bail,  or  he  may  from  circum- 
stances  which  he  really  believes,  proceed  ujpon  the  apparent  evi- 
dence of  debt,  to  collect  it  by  capioi  and  bail,  and  in  neither  case 
be  liable  to  an  action  for  vexation*  The  plaintiff's  declaration  in 
this  action  shews,  that  there  was  a  probable  cause  for  the  ori^al 
suit.  It  admits  the  suit  was  founded  on  a  bond  given  to  the  testator, 
Ludmg  Zearing,  in  his  lifetime.  Want  of  probable  cause  cannot 
4)eim^ed  from  an  acquittal  of  a  defendant  in  a  criminal  prosecu^ 
tion,  or  a  failure  to  recover  in  a  civil  suit  2  Srfin.  M  P.  1067  m 
fufte  2.  Day's  Coke  upon  LUt.  161 ,  a,  noie  297.  Although  an  acti<» 
ibr  a  malicious  prosecution  will  lie,  it  is  not  to  be  favoured.  1  Salk.  15. 
Bui.  JV:  P.  14.  1  fTi&on,  231.  It  is  difficult  to  define  with  precwion  in 
what  cases,  and  under  what  circumstances  this  action  will  lie.  It 
may  however  be  safely  laid  down  as  a  general  proposition,  that, 
where  in  the  original  action  the-defendant  is  obliged  to  set  upsome 
collateral  matter  by  way  of  justification,  or  defence,  which  does 
not  appear  on  the  declaration,  or  the  faceof  the  instrument  declar- 
ed on,  probable  cause  is  admitted.  This  proposition  is  supported 
by  precedent  and  reason.  3  Day's  Rep.  432.  These  principles 
whOT  viewed  collectively,  manifestly  shew,  that  the  plaintiffi  m 
error  had  sufficient  probable  ca;u8e  to  shield  them  from  this  action, 
even  if  tiie  suit  had  been  against  them  in  their  individual  capacity- 
But  this  suit  is  dearly  against  them  in  their  representative  capaci- 
ty as  executors.  It  is  for  acts  done  by  them  as  eiecutors.  The  de- 
<:laration  recites  that  the  writ  was  issued  by  them  as  executors  on 
ft  bond  riven  to  the  testator,  and  the  proceedings  which  took  place 
on  that  writ,  as  the  foundation  of  defendant's  claim,  to  damages. 
But  it  is  contended  that  all  these  recUab  may  be  rejected  a^  sj"^- 
plusaM,  as  merely  descriptive  of  the  persons;  and  sq  «>e/^urt  be- 
low^arged  the  jury.  The  answer  to  this  position  wdl  be  found 
in  RMmr.  Robins,  I  SaUc.  16,  in  which  the  complaint  was  that 
the  plaintiff  caused  the  defendant  to  be  arrested  and  held  to  bail. 
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where  by  law,  ndb^  wa«  require*— Per  £fcift,  CKJm.  '^Thk  na 
tender  action,  yoa  must  shew  that  the  plaintiff  beii^  indebted  to 
the  defaidant  m  so  much,  the  defendant  took  out  such  a  writ  for  so 
much  more,  on  purpose  to  hold  him  to  bail,  you  should  set  out  the 
writ^    If  it  is  necessary  to  set  out  the  writ  in  ttie  original  suit,  it  is 
eaually  true,  that  it  is  necessary  to  prove  it  as  set  out    The  record 
or  the  orieinal  action  must  be  produced  on  the  trial,  and  given  in 
i^dence  2  iS^o.  JVI  P«  1062.    It  murt  ccireqKxid  with  al^ations 
in  the  dedo^^tion,  or  it  cannot  be  given  in  evidence*    It  therefore 
can9ot  be  considered  as  surplusage.    It  is  an  essential  and  material 
idlegation  without  the  proof  of  which  the  plaintiff  amid  not  sup- 
port his  actioiv    The  declaration  ought  to  set  forth  the  sum  due, 
land  the  process  specially,  and  that  the  first  action  is  determined* 
See  9  Skw,  AT,  A  1060.  Yeh.  110.     The  action  then  b  against 
tbe  ^aintifis  in  error  as  executors,  for  acts  d(»eby  them  as  execu^ 
tors.    It  is  the  first  attempt,  it  is  believed,  that  ever  has  beenmade 
to  suppcMTt  such  an  action*    No  such  case  has  been  produced,  and 
it  is  believed  none  such  can  be  found  in  the  books,  or  the  industry 
of  the  defendant's  counsel  would  have  discovered  it    It  would  l>e 
an  extension  of  ^e  remedy  by  this  kind  of  action,  which,  it  has  aU 
ready  been  shewn,  ought  never  to  be  permitted.    Executors  can 
only  be  made  liable  in  their  individual  capacity,  if  at  all,  for  acts 
done  by  them  in  their  official  character,  hj  such  irregular*  impix^ 
per  and  gross  misconduct  as  would  render  them  tresspassers  ah 
uMo.    In  such  a  case»  trespassvi  et  armUf  and  not  cote  would  be 
the  remedy. 

Deplorable  would  be  the  situation  of  executinrs,  if  they  would  be 
made  liable  in  actions  for  vejcatious  suits.  They  are  bound  to  use 
eveiy  diligence  in  collecting  decedent's  debts.  Not  only  to  know 
ti^mselves  that  they  could  not  be  recovered,  but  to  be  able  to  shew 
satisfactorHy  in  the  setdement  of  their  accounts,  to  aqueruhHis 
legatee  or  creditor,  that  th^  could  not  be  collected  Toey  may 
km>w  a  book  debt  or  note  is  barred  by  tiie  statute  of  limitati(»s ; 
but  they  cannot  know  that  the  debtor  will  avail  himself  of  that  de* 
finice.  They  may  know  that  a  bond  will  be  presumed  to  have 
been  paid  from  lapse  of  time ;  or  that  the  obligor  has  some  defence 
arising  out  of  other  transactions,  or  dq>ending  on  some  collateral 
matters  involving  intricate  questions  al  law  and  foe t  But  they  aie 
not  therefore  to  refrain  from  bringing  suit ;  nor  to  be  deterred  fi*om 
doing  so,  by  being  in  danger  of  subjecting  themselves  to  an  action 
for  vexation^  This  would  be  contrary  to  policy  and  ccnnmon  sense, 
because  it  would  be  to  say  to  them  if  you  n^lect  to  enforce  the 
collection  q{  the  decedent's  debts  with  all  due  dUigence,  you  shall 
be  liable  for  such  neglect,  but  if  you  attempt  to  do  it,  by  the  ordi- 
nary process  of  the  law,  ^ou  must  run  the  risk  id  rendering  vour^ 
iselves  linble  to  a  venliow  and  maUciaus  suit    Tfafa  would  be 
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placing  executors  on  the  bed  of  Proerudes.  It  therefore  appears 
that  on  an  examination  of  this  cause  on  principle^  this  action  can- 
not be  supported.  The  chaise  of  the  court  on  the  first  point  that 
it  could  be  supported,  and  theit  styting  the  defendants  executorst 
was  merely  personal  description,  was  incorrect  If  it  be  examined 
hj  a  comparison  with  the  decisions  in  each  particular  case,  where 
the  question  has  arisen,  what  shall  amount  to  a  reasonable  or  pro- 
bable cause,  it  will  be  foijjpd  that  the  court  were  equally  incorrect 
In  tins  cause,  the  bond  to'  the  testator  in  his  tifetinae,  coming  to  the 
hands  of  the  executors,  appearing  on  the  face  of  it,  to  be  due  and 
unsatisfied,  was  much  stronger  probable  cause  than  has  been  con- 
sidered in  most  cases  found  m  the  books,  sufficient  to  protect  plain- 
tiffi  firom  actions  fur  malicious  prosecutions  or  vexatious  suits.  Many 
of  the  cases  wiD  be  found  collected  in  Daifs  note  to  Coke  tmon 
LUL  page  161,  a^  note  297,  and  in  3  Day's  Rep.  411.  Selw.  JVf  P. 
1057-8.  A  sufficient  probable  cause  is  laid  in  the  defendants  de- 
claitition  in  this  very  action;  no  averment  bang  laid  that  the 
plaintifiTknew  the  bond  was  paid,  or  in  any  way  satisfied.  The 
question  of  probable  cause  is  a  mixed  proposition  of  law  and  fact 
Wliether  the  circumstances,  alledged  to  shew  it  probable  or  not 
probable,  are  true  and  existed,  is  a  matter  of  fact;  but  whether 
supposing  them  true,  they  amount  to  a  probable  cause,  is  a  ques- 
tion  of  law.  1  WUs(m,292.  Day's  Coke  upon  Utt.  161,  a,  note  307. 
Bid.  AC  P,  14.  The  plaintiffi  m  error  ha!d,  clearly,  reasonable  and 
probable  cause  for  arresting  the  defendant  and  hoicfing  him  to  b{ul. 
The  court  should  have  so  instructed  the  jury.  They  should  have 
informed  them  that  the  fact  not  being  £sputed,  but  expressly  set 
forth  in  defendant's  declaration,  that  the  originsd  action  was  ibund- 
ed  on  a  bond,  which  was  given  to  2karingr  inlus  lifetime,  and  vHiich 
came  to  the  hands  of  plaintiffi  in  error  as  executors,  appearing  on 
its  face  to  be  due  and  unsatisfied,  was  a  sufficient  probable  cause 
to  justify  the  plaintiffi*  in  error  in  arresting  and  hoidiag  defendimt 
to  bail,  and  that  the  verdict  must  be  for  the  plaintifi'  in  ernH*. 
There  was  also  error,  therefore,  in  the  chaise  on  the  fourth  and  fifth 
points.  The  other  points  of  the  charge  are  too  vague  to  dve  any 
accurate  information  to  the  jury.  Upon  tjie  whole,  it  sufficiently 
appears  that  in  this  cause,  the  plaintiff*  below  should  have  been 
Mnsuitedp  or  not  permitted  to  sustain  his  action. 

Judgment  reversed. 
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ALLEN- 

»r  CRneiu 

Lien  creditors  are  to  look  to  tlie  application  of  the  fund  on  wliich  thej  have 
a  lien,  at  their  peril:  every  thing,  which  a  due  attention  to  their  interest 
would  have  entitled  them  to  receive,  being  considered  as  paid  bf 
operation  oflaw«  as  regards  the  debtor. 

The  defendant  in  a  jadgment  on  a  recognizanee  for  the  price  of  land*  taken 
at  a  valuation  in  the  Orphans'  Court,  gives  security  for  the  stay  of  execu- 
tion allowed  by  the  act  of  assembly;  after  which  the  land  is  sold  by  the 
sheriff,  and  the  money  brought  into  court  The  plaintiff,  and  other  per- 
sons entitled,  agree  that  the  debts  of  a  deceased  brother,  who  died  in  the 
lifetime  of  the  nither,  should  be  paid  out  of  his  estate,  as  Ueaa*  although 
in  point  of  fact  they  were  not  liens,  and  the  proceeds  of  sale  are  thus 
exhausted,  and  not  applied  to  pay  the  judg^nent,  which  was  a  lien; 
Held:  That  the  liability  of  the  surety  on  the  recognizance  was  discharged, 
and  the  agreement  of  die  defendant  in  the  judgment  to  the  misapplica- 
tion of  the  fiuid  will  not,  as  respects  the  surety,  alter  the  case 

Error  to  the  Court  of  Q)inmon  Pleas  of  the  county  of  Dauphin. 

This  was  a  scire  facias  at  the  suit  of  the  Commonwealth  of  Penn- 
syhania^  for  the  use  ofJohn  Allen,  one  of  the  heirs  and  legal  repre- 
senta4;ives  of  Joseph  Allen^  deceased,  against  Ann  Finney ^  Thomas 
Finney  and  fVilliam  Finney,  administrators  of  Samuel  Finney,  de- 
ceased, bail  o^  James  Allen,  issued  upon  a  recognizance  entered  into 
by  Samuel  Finney,  as  the  surety  of  James  Alkn,  to  obtain  the  stay 
of  execution  under  the  act  of  assembly,  upon  a  judgment  in  favour 
of  the  plaiAtiff  against  the  said  James  Allen  and  Christian  Forney, 
This  judgment  was  obtained  pn  a  recognizance  given  by  James 
Allen,  with  the  said  Forney  as  his  security,  in  the  Orphans*  Court, 
upon  taking  the  real  estate  of  his  father,  Joseph  Allen,deceased,at  the 
appraisement.    The  recognizance,  on  which  this  scire  facias  issued, 
was  entered  into  by  James  Allen,  the  defendant,  on  the  3d  of  Ja- 
nuary, 1820;  and  the  plaintiff  in  the  judgment,  to  December  term, 
1820,  issued  an  execution  thereon,  which  was  levied  on  the  land 
of  James  Allen,  and  that  was  sold  for  three  thousand  and  fifty  dol- 
lars, which  was  brought  into  court,  and  auditors  appointed  to  as- 
certain the  debts  due  by  Joseph  Allen,  deceased.    These  auditors  re- 
ported the  debts  due  by  the  estate  of  Joseph  Allen,  deceased,  which 
amounted  to  the  sum  of  seven  hundred  and  twenty-eight  dollars 
and  twenty-five  cents;  and  also,  that  by  an  agreement  of  the  sur- 
viving heirs  and  legatees  (of  whom  the  plaintiff /oAn  was  one,)  of 
the  said  deceased,  in  writing,  it  was  stipulated  that  the  executors 
of  the  said  dsceased  should  pay  the  debts  of  THsiram  Allen,  one  of 
the  sons  oiJ^eph,  who  died  in  lus  fathers  lifetime,  out  of  the  estate  of 
the  laid  Joseph,  and  that  considering  the  debts  of  Tristram,  under 
this  agreement,  as  the  debts  of  Joseph,  they  reported  those  debts. 
They  amounted  to  Ihe  sum  of  two  thousand  four  hundred  and  fifty 
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dollarfi ;  and  among  them  there  was  a  judgment  in  favour  of  &x- 
mud  Fhmeyj  the  defendant's  intestate,  for  one  hundred  and  thirty- 
six  dollars  and  axty-eight  cents.  The  report  on  the  24th  March, 
1828,  was  confirmed  by  the  court,  and  a  decree  made  that  the  me- 
Deydioukl  foe  paid  over  according  to  the  report 

This  «cire/act<M  was  brought  to  Ajpril  term,  1823,  and  a  verdict 
under  a  charge  of  the  court  favourable  to  the  plaintiff,  which  was 
excepted  to,  having  passed  for  the  plaintiff,  error  was  brought  by 
the  defendant 

Fisher^  for  the  plaintiff  in  error,  argued,  that  the  application  of 
the  proceeds  of  the  sale  of  the  real  estate  of  James  AUen^  to  the  pay- 
ment of  the  debts  of  Tristramy  (which  were  no  lien  on  the  fund,)  bj 
ihe  agreement  of  the  plaintiff,  instead  of  applying  them  to  pay  hk 
judCTient  against  James,  which  was  a  lien,  discharged  the  liability 
of  the  defendant  on  his  recc^izance  upon  that  judgment 

Any  act  of  the  obligee  which  afiects  the  surety  will  dischai^e 
him.  Commonwealth  y.  Miller.  8  Serg*  4r  Ramie,  452.  Diermond  v. 
Robisan,  2  Yeates,  324.  Here  the  means  of  satisfaction  were  in  the 
hands  of  the  plaintiff,  he  parted  with  them,  and  cannot  now  resort 
to  the  surety.  Ludlow  v.  Simond,  2  Caines  Cases  in  Error,  29.  30. 
By  any  act  which  changes  the  situation  of  the  surety  he  is  dis- 
charged. Rathbonev.  Warren,  10  Johns.  Rep.  588.  690.  3  Wils.5B9. 
Phillips  V.  Thompson,  2  John  Ch  Rep.  418.  Bellas  v.  HaaSf  16  Serg. 
Sf  Ra^  252. 

Douglas  and  Elder,  contra. 

The  opinion  of  the  court  was  delivered  by 

GiBSoir,  C.  J.— In  the  bank  of  Pennsylvania  v.  Winger,  1  Ramies 
295,  it  was  held,  that,  lien  eraiitors  are  to  look  to  the  application 
of  the  fund  at  their  peril,  every  thing  which  a  due  attention  to  their 
interest  would  have  entitled  them  to  receive,  being  considered  as 
paid  by  operation  of  law  as  regards  the  debtor.  So  little  was 
this  pnnciple  doubted  that  some  of  the  judges  inclined  to  think  it 
superior  to  the  equity  of  a  creditor  who  has  but  one  fund,  against  a. 
prior  creditor  who  might  otherwiseresorttoeither  of  two;  andit  was 
Darelyheldthatitis  not.  But  no  one  entertained  theleastdoubt  that 
where  the  creditor  is  entitled  to  satisfaction  out  of  the  proceeds  of  the 
land  both  at  law  and  in  equity,  a  loss  shall  be  borne  by  him  whose  su^ 
pineness  occasioned  it;  mucn  more  so,  where  it  has  been  produced 
by  his  positive  agency.  What  then  is  the  case  here  ?  The  defendant 
in  a  judgment  on  a  recognizance  for  the  price  of  land  taken  at  a 
valuation  in  the  Orphans'  Court,  gives  security  to  entitle  himself  t<r 
the  stay  of  execution  allowed  by  the  act  of  assembly,  after  which 
the  land  is  sold  by  the  sheriff  and  the  money  brougbC  into  courtr 
The  plaintiff  and  the  other  persons  entitled  to  the  estate  of  the  dc-^ 
cedent,  appear  before  auditors  appointed  to  report  the  state  of  the 
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heMy  and  agree  tliat  the  executors  of  a  deceased  t>n>fliar  wbo  had 
^Hedki  the  lifetime  of  their  father,  should  pay  his  ddbts  out  of  ttie 
estate^  in  consequence  of  which,  these  debts  are  reported  and  paid 
as  liens,  aUhough  indisputably  not  so  in  fact ;  and  the  proceeds  of 
the  sale  being  Sius  exhausted,  the  plaintiff  proceeds  on  the  recogni- 
zance given  to  obtain  a  stay  of  execution*  Now,  to  say  nothkig  of 
the  rule  which  protects  a  surety,  where  the  creditor  has  parted 
with  the  means  of  obtaining  satis&ction  from  the  principal,  it  is 
plain,  here,  that  if  the  levy  and  sale  wentactual  satisfaction  ofthe 
original  judgment,  there  could  be  no  breach  ofthe  condition  ofthe 
recoffoi^ance.  But  no  one  will  pretend  that  the  plaintiff  could  have 
had  further  recourse  to  the  original  debtor,  had  he  not  consented 
before  the  auditors,  to  apply  the  proceeds  of  his  land  to  the  pay* 
ment  of  his  deceased  brother's  debts.  But  he  had  no  right  thus  to 
consent,  in  prejudice  ofthe  rights  of  his  surety  for  whose  indemnify 
the  land  stcK^d  pledged  by  the  Hen  of  the  judgment,  to  the  benefit 
of  which  he  would  have  become  entitled  bv  pavroent  of  the  debt, 
but  of  which  benefit  he  will  be  deprived,  if  he  is  compelled  to  pay 
it  now,  after  the  fruits  of  the  lien  have  be^i  swept  aw^  by  a  mis- 
ajHplication  of  them.  The  consent  of  the  ori^bal  defendant,  then, 
bemg  fraudulent,  is  to  belaid  out  of  the  case,  and  the  original  ju<^- 
ment  treated  as  if  it  were  satisfied  even  as  to  him ;  and  if  to,  it 
would  be  strange,  if  payment  by  him  would  not  dischai^e  the  debt 
in  favour  of  his  surety.  Any  other  construction  woiddendble  the 
children  to  manage  matters  so  as  not  only  to  enjov  the  full  benefit 
of  their  father's  estate,  but  to  cast  the  burthen  oi  a  deceased  bro- 
ther's debts  upon  a  stranger ;  and  this  monstrous  result  would  be 
established  bv  confirming  the  judgment  of  the  court  bdow.  On 
the  other  pomts  touched,  but  not  ^eaied,  we  deem  it  unnecessary 
to  express  our  opinion* 

Rogers  J.  and  i6(«^ /•  did  not  hear  the  argument,  and  todc  no 
part  m  the  judgm^it 

Ju^ment  reversed. 
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RESERVOIR. 

A  practice  !n  the  court  ok  Quarter  Sessions  of  appointing  twetve  freehold- 
ers as  reviewers  of  a  road^  from  which  the  parties  in  interest  shall  strike 
six,  the  remaining  six  being  the  reviewers*  is  contrary  to  the  express 
pnnisiaaof  theUw,  and  erroneous.  But  when  the  petkioncrs  iior  4he 
review  pray  for  the  appointment  oiH^elve^  and  then  refuse  to  sti^^  be- 
cause some  of  the  persons  appointed  are  exceptionable,  it  is  not  error  in 
the  co«rt  of  Quarter  Sessions  to  re&se  to  appoint  others  in  the  plaoe  <d 
those  four;  andconfina  the  view* 

CsRTiQRARiito  the  QimrteT  Sessions  oi'Lehanon  toanWi 

At  August  sesaiond,  1826,  a  petition  vras  pi'eaented  ior  a  view 
of  a  road«  which  was  granted.  The  viewers  reported  in  favour  %[ 
the  road,  to  November  sessions,  1828,  to  wUch  exceptions  were 
£led,  which  upon  argument  were  overruled,  and  the  report  coo- 
Armed  nm,  when  those  who  Were  opposed  to  the  road  petitioiied 
the  court  to  appoint,  (accordfaig  to  their  practice^)  tzodve  heebM' 
ersy  from  whom  the  parties  might  strike  six,  and  the  remaitung 
mx  diould  review  the  said  road*  The  court  having  appcMnted  the 
iwehe  freeholders,  the  parties  metln  vacation,  as  was  toe  cli0ton^ 
to  strike  three-each,  when  the  ^titioners  discovered  that  four  of 
the  twelve  nominated  by  the  court,  were  relations  efthepetkioii- 
ersibr  the  view,  and  for  that  reason  refused  to  strikei  hut  At  the 
next  sessions  petitioned  the  court  to  appoint  others  in  their  room. 
This  the  cburtrefusedto  do,  and ^nintttion  confirmed  the  reportof 
the  viewers.   '  •     ^  .  . 

There  were  several  errors  assigned,  none  of  which  were  masted 
upon,  hut  <me.  That  the  court  erred  in  not  appointing  a  compe- 
tent number  of  freeholders  to  renriew  the  road 

ffeidmany  (or  the  review. 

Aams,ibr  die  view. 

The  opinion  of  the  court  was  deliv^ecl  by 

HusToir,  JU— The  complainattts  in  this  case  have  filed  a  number 
of  exceptions  to  the  petition  for,  and  report  of  this  road*  There  is 
iM>  ground  to  any  otthem,  except  one ;  and  that  one  not  filed  until 
more  than  a  year  after  die  return  to  this  court  The  first  section 
of  the  act  of  the  6th  April,  1802,  for  laying  out  roads,  &c  directs, 
that  the  court,  on  petition,  shall  in  opai  Ccmrty  appoint  six  discreet 
and  reputable  freeholders,  &c.  to  view,  <&c.  In  the  twenty-second 
sectuKi,  it  is  enacted  that  in  all  cases  where  the  court  of  Quarter 
Sessions  are  authorised  to  sraot  a  view,  for  laying  out  a  road,  Slc 
they  are  hereby  authorise  and  directed,  on  appUcaiiin  to  tben^ 
made  for  that  purpose,  to  grant  a  review  of  the  sane,  at  the  ex« 
pense  df  the  parties  allying :  provided,  the  application  be  made 
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at  the  next  term  of  the  Quarter  Sessions  after  the  report  has  be^ 
xnade  on  the  first  view.  The  evident  meaning  ofthe  law,  the  usage 
under  it,  and  the  former  act  of  which  it  is  in  this  respect  a  tran- 
script, is,  that  the  review  is  to  consist  of  5ix  discreet  and  reputable 
inhabitants,  and  like  the  viewers,  they  have  been,  and  ought  to  be 
appointed  in  open  court.  To  be  sure,  when  the  naoaes  of  the  re- 
viewers are  announced,  it  sometimes  happens,  that  one  or  more  oi 
them,  is  objected  to  in  open  ccHurt,  as  bemg  connected,  in  some  way, 
with  the  parties  contending,  or  as  being  affected  by  the  location  of 
the  road,  and  in  such  case  &e  court  substitute  the  names  of  other 
persons,  free  from  objection ;  all  this,  however,  is  done  in  open 
court  It  seems  there  is  a  practice  in  Lebanon  county,  that  the 
court  make  a  list  of  twelve  reviewers,  and  this  is  left  in  the  office 
of  their  clerk,  and  after  the  couirt,  those  in  favour  of^  and  those  op* 
posed  to  the  road,  each  strike  out  three  names,  and  the  remaining 
six  are  the  reviewers.  No  practice  can  be  more  calculated  to 
produce  mnfair  results  than  this.  No  one  of  the  petitioners  is  au- 
thorised to  strike  for  the  rest.  Any  one  of  the  petitioners  for  the 
view,  or  for  the  review,  may  then  appear  and  select  men  to  suit  his 
individual  purposes.  It  was  no  doubt  adopted  as  a  rule,  to  save  trou- 
ble to  the  court,  and  under  an  idea  that  it  was  fair.  It  has  not, 
lK>wever,  the  sanction  ofthe  ]aw,%nd  the  unanimous  opmon  of  this 
court  is,  that  it  is  a  bad  and  illegal  practice.  No  one  county,  nor 
sevei^l  counties,  can  adopt  a  usage  contrair  to  the  rest  of  the  State, 
and  to  an  express  provision  of  the  law.  On  the  return  of  the  re- 
port in  this  case,  certain  persons  presented  a  petition  totheeourtto 
appoint  tivdve  reviewers.  The  court  did  so ;  after  the  court,  the 
paJrtieSyOrsomeof  them,  and  their  respective  counsel,  met  to  strike 
out  three  each.  The  petitioners  for  the  review  obji&cted  to  the 
list,  because  a  brother  of  one  of  ttai  persons  who  petitioned  for  the 
road,  was  one  of  the  twelve.  To  be  sure  he  could  be  struck  off, 
but  that  would  not  satisfy,  they  refused  to  strike  altogether.  There 
was  of  course  no  review,  and  the  court  confirmed  tte  first  repcni, 
and  the  other  party  took  their  certiorari  to  this  court  Certainly  if 
the  court  of  Quarter  Sessions  had  refused  to  grant  a  reiiew,  it  would 
have  been  error,  or  if  the  petition  had  been  to  appoint  six  review- 
ers, and  the  court  had  appointed  twelve,  it  would  have  been  error. 
The  party,  however,  and  the  court  acted  under  their  own  rule. 
The  object  of  that  rule  was  to  give  ax  reviewers,  to  none  of  whom 
any  exception^  could  be  taken.  If  the  name  objected  to,  had  been 
struck  by  those  objecting  to  him,  the  rest  of  the  list  would  have 
been  unobjectionable,  which  was  all  that  in  reason  any  party  could 
ask.  Every  court  must  have  the  construction  and  application  of 
its  own  nilei ;  and  it  must  be  a  strong  case  in  which  we  will  reverse, 
because  a  court  put  a  wrong  construction  on  its  own  rule.  The 
Quarter  Sessions  thought  the  conduct  of  the  complainants  captious^ 
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and  intended  for  delay,  and  they  thought  the  object  of  their  rule 
was  to  give  an  opportunity  ^f  obtaining  a  review,  composed  of  men, 
to  none  of  whom  there  was  any  exception.  There  was  such  oppor- 
tunity given  in  ihis  case,  and  if  no  review  was  had,  it  was  owing 
to  the  lault  of  the  petitioners ;  a  majority  of  the  court  overrule  the 
exceptions,  and  affirm  the  proceedings  of  the  Quarter  Ses^ons,  be- 
cause we  are  unwilling  to  sanction  the  conduct  of  parties,  who  by 
their  own  mistakes,  or  their  own  obstinacy,  occation  irr^ularities, 
and  then  endeavour  to  take  advantage  of  them,  by  applying  to  a 
superior  court 

Proceedings  affirmed 
£mith,  J.  and  Ross,  I.  diasented. 


1 PW  245 
e  .23  SC  »595| 

I  GEORGE  ULRICH,  with  notice  to  HENRY  NEWMAN,  terre-      ^22  so  S 
tenant,  against  JACOB  VONEmA. 

1PW246/ 
A.  borid*  with  a  "warrant  of  attorney  to  confess  judgmoit,  anthorizes  the  .£f2L      ^7f 

entry  of  but  one  juclgment.*  ^e  entff  of  a  second,  upon  the  same  warrant, 

is  wholly  irreg^ar. 
It  is  competent  for  a  terre-tenant,  who  is  brought  in  by  scire  facias  to 

revive  a  judgment,  to  show  that  the  original  judgment  was  entered  with* 

out  authority,  was  fraudulent,  or  otherwise  whoUy  irr^;alar. 

Eaacm  to  the  G>mmon  Pleas  of  Lebanon  county. 

On  the  15th  February,  1820,  a  judgment  was  entered  in  the 
Common  Pleas  of  Lebanon  county,  by  virtue  of  a  warrant  of  attor- 
ney, Jacob  Vaneida  v.  George  Virich^  for  five  hundred  dollars,  and 
within  the  period  of  five  years,  to  wit :  to  April  term,  1825,  a  scire 
facias  issued  to  revive  that  judgment,  v^rith  notice  to  Hsnry  Newman^ 
then  terre-tenant  df  the  land  bound  by  the  ordinal  judgment  At 
August  term,  1825,  the  defendant  filed  an  affidavit  of  defence  and 
pleaded,  payment  with  leave^  ^.  The  cause  was  then  r^nov^  into 
the  Qrcuit  court,  firom  which  it  was  remanded  to  the  Common 
Pleas,  in  May,  1828,  where  it  was  down  for  trial  in  August,  1828. 
On  the  7th  August,  Weidman^  attorney  for  the  defendant,  moved 
the  court  for  a  rule  to  show  cause  why  the  entry  of  the  original 
judgment  should  not  be  stricken  from  the  record,  tc^ether  with  all 
entnes  and  proceedings  thereon;  on  the  ground  that  a  judgment 
had  been  previously  entered,  upon  the  same  warrant  of  attorney,  in 
the  county  of  Berks.  On  argument,  the  court  refused  to  grant  the 
motion.  14th  August,  1828,  the  defendant  entered  the  plea  of  mil 
<W  record,  upon  vSkkh  iasue  was  joined,  which  the  court  proceeded  ^. 

to  try.    The  plaintiff  lamng  shewn  tiie  original  judgment  in  Leba- 
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Don  coun^;  the  defendant,  to  maintain  the  &sae  on  his  part,  call- 
ed upon  JVorm,  the  plaintiff's  attorney,  lo  produce  the  bond  and 
warrant  HPon  which  the  original  judgment  was  entered,  which 
]^  loused  to  da  The  defendant  then  gave  ia  evidence  the 
copy  of  a  record  of  a  judgment  entered  on  the  14th  February,  1830, 
in  the  oounty  of  Barks»  on  a  bond  and  warrant  of  attorney  of  the 
same  date  and  terms,  as  were  recited  in  the  judgment  which  was 
then  trying*  After  ai^ument,  the  court  de^id^  in  favour  of  the 
|4aintiff,  to  which  exception  was  taken  by  the  defendant 

The  defendant's  cou^el  then  asked  permission  to  add  the  plea 
of  non  est  fachimy  as  to  the  bond  and  warrant,  upon  which  the 
original  judgment  was  entered,  and  that  said  judgment  was  enter- 
ed without  authcNrity.  This  plea  was  objected  to  by  the  plaintifi's 
counsel,  and  rejected  by  the  caurt^  to  which  exception  was  taken 
hy  defendants 

The  jury  heing  then  swoni,  and  the  plaintiff  having  given  ia 
evidence  ^e  record  of  the  ori^al  judgoMsnt,  the  defendairt's  coun* 
set  asked  the  court  ta  discharge  the  jury,  and  delay  the  trial  of 
the  cause,  upon  his  exhibiting  the  record  ol  a  judgment  entered  in  . 
the  county  of  Berks,  upon  the  same  warrant  of  a^omey,  but  prior 
to  the  entlT  of  the  ju<%ment  in  file  county  of  licbanon,  and  upon 
parol  proo^  that  an  ^idorsement  on  the  said  bond  and  warrant, 
which  was  then  in  possession  of  plain  tiff^s  attorney,  shows  that  the 
judgment  in  eaeh  county  was  entered  upon  the  same  warrant,  and 
then  again  asked  the  court  to  grant  the  defendant  a  rule  to  shew 
<:ause  why  ttie  original  judgmtot  diould  not  be  vacated  and  strick- 
en from  ^  record;  wmch  motion  was  refused  by  the  court,  and  to 
which  the  defendant  took  exception. 

llie  defendant,  havmg  proved  a  notice  to  Abrru,  counsel  for 
plaintiff,  to  produce  the  bond  and  warrant  of  attorney,  upon  which 
the  ori^oial  judgment  was  entered,  offered  pared  evicfence  that 
there  was  an  endojnement  on  said  hoKid,  showing  that  a  judgment 
had  been  entered  by  authority  thereof,  in  the  county  of  Berks, 
prior  to  the  entry  i|i  the  county  of  Lebancm,  which  ^?as  objected 
to  by  the  plaintiff,  the  objection  was  sustained  and  exception 
taken  by  deicndimt  The  defendant  then  ofiered  the  record  o£  ^ 
Judgment  in  Berks  county,  to  Aow  fraud  in  the  plaintii^  in  enter- 
ing the  same  judgment  again  in  Lebanra,  which  was  ot>jected  to* 
0(verruled,  and  exception  taken  by  defendant  A  verdkt  and  jw^- 
ment  for  the  plaintiff  were  rendered  in  the  court  bekw,  and  this 
writ  of  error  was  sued  out  by  the  defendant.  Errors  were  assign- 
ed in  the  <q[>inkM:iof  the  court,  as  contained  in  the  several  fatlb  of 
exception. 

freidman,  (with  whom  was  Kline,)  for  plaintiff  in  error,  ad- 
QUtting  the  rule  that  ^  record^  when  its  validity  is  put  in  issue  in 
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the  same  coort,  must  be  tried  upon  inspectkm,  yet  contended,  that 
this  case  did  not  come  within  that  rule,  for  by  the  28th  section  of 
the  act  of  24th  February,  1806,  ParcL  Dig.  409,  a  special  mode 
was  provided  of  creating  a  lien  upon  real  estate.  The  prothono^ 
tary  is  autlMNtised  to  make  an  entry  of  a  note,  bond  or  other  instru- 
ment of  writing,  winch  contains  an  authcHitr  to  confess  judgment 
a^ainsiithe  pai^,  and  the  same  shall  be  a  lien  on  his  real  estate. 
liiere  ft  no  act  of  flie  court  necessary,  nor  can  any  be  legally 
exercised,  it  is  not  ■  therefiM'e  a  judgment  c^  the  court  which 
must  be  tried  by  inaction,  but  if  fraud  on  the  part  of  the  pro- 
thonotary,  or  want  of  authority,  shall  be  alleged,  like  all  other 
fBcts  they  must  be  referred  to  the  jury. 

If  the  court  had  a  right  to  try  these  facts,  they  should  have  de^ 
cided  in  favour  of  the  defendant  In  Martin  v.  Rexy  6  Serg,  Sf  RavAe^ 
296,  the  very  point  which  arises  here  is  settled,  that  a  judgment 
entered  upon  a  warrant  of  attorney,  upon  which  a  judgment  had 
been  previously  entered  in  another  county,  is  irregular :  in  this 
case  the  court  had  aH  the  facts  before  them,  which  made  it  abun- 
dantly plain  that  this  warrant  of  attorney  ^Ba  fundus  Mdo  by  the 
entry  of  the  judgment  in  Berks  county,  the  same  is  laid  down  in 
FairchUdv.  Camac^  8  fFash.  Ct.  Ct.  Rep.  568.    The  court  erred 
also,  in  refusing  the  special  plea  offered  dv  the  defendant :  by  the 
act  of  the  21st  March,  1806,  section  6,  Purd.  Dig.  411,  the  right 
to  alter  the  pleadings,  so  as  to  efiect  the  merits  of  the  cause,  is 
given  even  upon  the  trial ;  and  to  refuse  that  right  is  error,  Sharp 
V.  Sharpr  13  Serg.  Sf  Rowley  446.    The  case  of  Hartzel  v.  RdsSj  1 
Btii.  Sef.  291,  supports  the  position  that  upon  the  trial  of  the 
actre  fadas  suit,  even  Ulrichy  the  original  defendant,  might  have 
given  in  evidence,  that  the  original  warrant  of  attorney  was  ex-' 
bausted.    The  rule  of  law  that  no  evidence  shall  be  given  as  a 
defence  to  a  scire  facicLSy  which  goes  to  effect  the  legality  of  the 
original  judgment,  only  applies  to  »ar/te9  and  ;)nrte9  to  that  judg- 
ment, and  it  is  always  competent  tor  a  third  person  who  becomes 
interested,  to  show  that  the  judgment  is  illegal  or  fraudulent;  and 
this  may  be  shown,  even  in  a  coUatefal  action,  GriswoU  v.  Stetoartf 
eiaUy  4  Cawefi^s  Rep.  457.    Here  JSTeiomant  the  terre-tenant,  was  a 
purchaser '•f  the  land  for  a  valuable  consideration,  and  the  first  op- 
|K>rtunity  which  the  law  afE>rded  him  to  defend  against  this  illegal 
judgment,  was  taken  advantage  of.    fie  could  not  have  sustained 
a  writ  of  error  to  reverse  the  original  judgment,  Bui.  JV.  P.  232. 
Newman  having  therefore  done  ev^y  thing  which  he  could  do,  to 
divest  his  land  of  this  illegal  lien,  the  court  having  refused  to  open 
the  judgment,  unless  he  can  avail  himself  of  his  defeiice'  in  the 
9cipe  faciasy  has  case  is  an  anomaly  in  the  law — a  legal  defence 
without  an  <^portmiity  of  making  it     It  was  certainly  competent 
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tor  the  defendant  to  diow,  that  the  plaintiff  acted  fraudulently  in 
entering  the  judgment  a  second  time,  and  that  the  prothonotary 
knew  the  fact  abo,  that  the  judgment  had  been  entered  before, 
and  fraud  is  a  matter  of  fact  for  the  jury;  and  if  found  by  them,  it 
would  have  destroyed  the  plaintiff's  right  to  recover,  1  Madd. 
Chan.  300,  but  the  court  would  not  permit  us  to  give  this  evidence. 

JVbrm,  for  defendant  in  error. 

The  motion  by  defendant's  counsel  on  xthe  7th  August,  1%28,  to 
vacate  the  judgment,  was  the  legal  and  only  remedy  of  the  party 
complaining  ofthe  ^itry  of  the  judgment  without  autfaorihr.  Code 
v.  JoneSf  Comperes  Rep»  227.  2  StrangCp  1043.  Cases  Temp.  Imrdmck^ 
220.  Strong  v.  TanJcins,  8  Johns.  Rep,  77.  Cassell  v.  Cooke,  8  Serg. 
^Rowley  296,  Mffv.  B(ar,  14  Serg.  ^  Ravde,  166.  Lysle  v.  fVU- 
Kamsj  15  Serff.  JfRcttcle^  135.  Kabach  v.  Fisher^  1   Ramie  Rep.  323. 

The  defendant,  upon  bis  motion  to  vacate,  was  fully  heara  All 
the  evidence  ofiered  on  the  trial,  under  the  plea  of  payment  and 
notice,  was  givea  to  the  court,  and  after  hearing  it,  and  the  counsel 
of  Gecj^  Ulrichj  in  support  of  it,  the  court  rejected  the  applica- 
tion. This  judgment  upon  motion,  and  on  a  disclosure  ofthe  merits 
ofthe  defendant,  is  decisive  against  him.  It  is  a  re^  judicata.  17 
Serg.  Sf  Rawky  278.  6  Term  Rep.  471.  7  Term  Rep.  155,  cases  un- 
der the  annuity  act  of  17.  Geo.  HI.  ch.  86.  After  the  judgment  of 
the  court,  on  the  motion,  another  trial  of  the  same  matter  could  not 
be  granted  to  the  defendant  in  the  same  or  any  other  court,  under 
any  form  or  course  of  proceeding.  All  the  evidence  therefore 
offered  by  the  defendant  on  the  trial  under  the  plea  of  payment, 
to  impeach  the  validity  of  the  original  judgment  was  properly  ex- 
cluded, and  this  disposes  of  the  2d,  3d,  4th  and  5th  bills  of  excep- 
tion. But,  for  another  reason,  this  evidence  could  not  be  received. 
To  a  scire  facias  upon  a  judgment,  and  under  the  plea  of  pajrment, 
the  law  is  settled  that  in  no  case^  under  any  circumstances,  can  the 
validity  or  merits  of  the  ori^nal  judgment  be  enquired  into  fi>r  the 
purpose  of  furnishing  a  defence.  Where  a  judgment  has  been  ob- 
tained surreptitiously,  it  will  be  vacated  on  motion :  and  where  it 
is  suffered  by  confession  or  default,  if  there  be  a  defence,  the  court 
will  open  the  judgment  and  let  the  defendant  into  a  trial  Camper^ 
727.  S  Johns.  R.ll.  1  Bin.  289.  4  Bin.  61.  iSerg.t'Sf  Ramie, 
540.  &  Serg.  Sf  Ramie,  ^^.  U  Serg.  Sf  Rowley  IB^  IbSerg.Sf  Rawle, 
135.  1  Ramlcy  323.  14  &r^.  4^  RawU,  170.  The  issue  in  law,  upon 
the  plea  of  md  tid  j-ecord,  embraced  in  the  first  bill  of  exceptions, 
was  tried  by  the  court,  and  found  for  the  plaintiff  Eoror  cannot 
be  conceived  in  this,  and  therefore  none  has  been  shown*  To  the 
decisionof  the  court  upon  the  issue  in  law,  on  the  plea  of  a  former 
recovery,  the  plaintiff  in  error,  has  not  excepted  in  the  court  be- 
low— nor  is  itassigned  for  error  in  this  court.    Even  on  the  argu** 
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ment,  the  coODsel  f<Nr  the  plamtiff  m  error  did  not  ask  the  court  to 
permit  him  to  assign  this  as  a  matter  in  which  there  was  error.  But 
there  is  no  error  in  the  rephcation  to  the  plea,  nor  in  the  trial  and 
judgment'  The  plaintiff  may  and  must  reply  to  a  plea  of  a  former 
recovery  for  the  same  cause  of  action-^— first,  mi/  Hel  record^  upon 
which  issue  is  taken  in  law  to  the  court,  and  tried  by  the  court,  and 
if  the  finding  be  for  the  plaintiff,  the  plea  is  entirely  disposed  o£ 
But  if  the  plaintiff  do  not  choose  to  rely  upon  the  non-existence  of 
the  record  of  the  judgment,  he  may  in  the  Second  place,  together 
with  the  denial  of  its  existence,  deny  or  traverse  the  fact  of 
the  recovery  being  for  the  same  cause  ;  and  the  issue  is  then  a 
mii^led  one  of  law  and  fact,  and  from  our  decisions  in  Pennsylvania, 
it  appears  must  be  tried  b^  the  jury.  No  fdAnal  judgment  upon  the 
existence  of  the  record  is  entered  by  the  cowt  The  jury  find 
(or  the  plaintiff  or  defendant,  and  judgment  is  passed  upon  the 
verdict  There  is  no  error  in  this.  The  want  of  a  formal  judg- 
ment  by  the  court  upon  the  plea  of  m#/  Hel  record,  when  it  appears 
with  the  plea  of  payment,  and  all  is  found  by  the  jury,  is  not  error. 
8  Serg.  Sf  Ravsle,  228.     6  Serg.  Sf  Ranley  544—673. 

The  plea  of  a  former  suit  pending,  like  all  the  rest,  (excepting 
payment  with  leave,)  was  ofiered  on  the  trial  of  the  cause.  The 
rejection  of  it  requires  no  answer.  A  plea  in  abatement,  after  a 
plea  in  bar,  camiot  be  received,  and  if  received,  it  is  a  nuJlity.  4 
Serg.  Sf  Rawle,  238.  15  Ser^.  Sf  RawU,  150,  The  alleged  record 
of  a  recovery  in  Berks,  for  uie  same  debt,  is  offered  in  the  fifth  bill 
of  excepdMs  as  evidence  to  the  jury  of  fraud  in  the  plaintiff.  Under 
the  plea  of  payment  to  the  scire  facias,  fraud  in  obtainii^  the 
original  judgment  cannot  be  given  in  evidence.  10  Serg.  4*  Sawle, 
240.  13  Serg,  4*  Romle,  254.  Finally,  the  justice  of  the  case  is  with 
the  verdict  For  if  it  were  true  that  judgment  had  been  entered 
in  Berks  upon  the  same  bond  and  warrant  of  attorney,  it  ap* 
pears  by  the  defendant's  plea  of  a^brmer  recovery,  that  the  judg- 
ment in  Berks  alledged  to  be  for  the  same  debt,  was  on  the  15th 
August,  1828,  at  the  time  of  the  trial  wholly  unsatisfied;  and  that 
not  a  cent  of  the  debt  for  which  this  verdict  was  given,  had  ever 
been  paid.  George  Ulrich  is  insolvent.  He  had  no  real  estate  in 
Berks  county,  in  1820,  and  nothing  there  which  the  alleged  judg- 
ment could  bind.  He  then,  and  since,  has  resided  in  Lebanon 
county.  He  then  owned  a  tract  of  land  on  Millback  mountain,  in 
Lebanon,  mtended  and  fixed  by  our  judgment  for  the  payment  of 
this  debt :  *  And  to  defeat  it,  he  assigned  all  his  land  in  1824,  to  his 
uncle,  Henry  Newman,  the  terre  tenant  Newman,  aware  of  his 
connexion  with  his  liephew  George,  in  relation  to  thiff  judgment, 
when  called  in  as  terre-tenant,  by  the  scire  facias,  did  not  dare  to 
take  defence.    He  therefore  ^has  no  cause  to  complain  of  the  ver- 
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diet  tind  judgitient  Would  a  court  of  justice,  under  these  circum- 
stances, relieve  the  defendant  on  nootioD  and  vacate  tbe  iudgment 
in  liebanon  1  Surely  not  Vacating  the  judgment  would  vacate 
the  debt  for  ever.  But  assuming  tl^  fact  that  the  judgment  was 
first  entered  in  Berks,  a  chancellor  would  only  grant  relief  on 
terms ;  on  securing  or  paying  the  debt  1  Maddis  Chancery^  225. 
J4  Serg.  ^  Raaie,  17a 

The  ppinion  of  the  court  was  delivered  by 

Smith,  J.-^-^His  honour,  after  having  fully  stated  tiie  case,  said-^ 
Tbe  errors  assigned,  impeach  the  several  decisions  of  the  court  <^ 
Common  Pleas,  and  present  as  the  principal  question  for  our  con- 
sideration,  this  point,  vAiether  it  is  competent  for  the  terre-tenant, 
in  this  scire  facias^  to  object  to  the  original  judgment,  by  showing 
that  it  vms  entered  without  authority,  or  fraudulently  7 

With  regard  to  the  parties  to  that  judgment^  it  is  conceded,  that 
nothing  which  would  have  been  a  defence  in  an  action  upon  the 
bond,  coiOd  be  pleaded  or  given  in  evidence  upon  the  scire  fadas. 
But  the  terre-tenant,  who  is  neither  party  ner  privy,  is  he  con- 
cluded t  Henry  Newman  purchased  the  land  of  the  defendant,  for 
a  valuable  consideration,  ailer  the  judgment  was  entered  in  Leba- 
non couQty,  Until  the  sdrefacuUf  with  notice  to  him,  was  issued, 
he  had,  h(y(vever,  no  opportunity  of  questioning  its  validity.  By 
tiiatwrit,  he  was  made  a  party  in  interest  and  called  upon  to  de- 
fend his  property,  against  the  operation  of  the  original  ju^ment 
The  effect  of  the  notice  was  not  merelv  that  he  should  sIhiw  cause 
why  execution  should  not  issue,  but  why  it  should  not  issue  i^ioist 
the  land  in  his  possession,  charged  with  the  Uen  of  the  jud^nent 
To  deny  him  the  right  of  impeaching  the  judgment,  would  be  to 
take  away  his  only  remedy,  and  make  the  call  upon  him  for  a  de- 
fence, by  the  notice  of  this  scire  facias^  a  mockery.  In  2  SalL  600, 
Chief  Justice  IMt^  says,  '^upon  the  scire  fadas^  the  terre-tenants 
will  have  notice,  and  they,  being  strangers  to  the  judgment,  may 
ta\m£j  it"  See,  also,  4  dowen^s  Rep,  457.  This  we  consider  to  be 
tbe  rule  of  law,  which  must  govern  the  present  case,  and  therefore 
decide,  that  it  was  competent  for  Henry  Newman^  to  shew  that  the 
judgment,  on  which  the  sdre  fctdas  issued,  was  entered  without 
authority,  or  fraudulently  entered.  It  has  been  repeatedly  deter- 
mined, that  a  bond  with  a  warrant  of  attorney  to  confess  iudgment 
authorises  the  entry  of  but  one  judgment ;  and  accorongly  that 
when  judgment  is  cmce  entered,  the  warrant  becomes/uAc/us^^Ecia. 
A  second(»r  subsequent  judgment  by  virtue  of  the  same  warrant,  is 
therefore,  wholly  irregular.  Add.  Rep.  267.  t  Wash.  C.  C.  Rep- 
56a  Martin  v.  Rex,  6  Sere.  ^  Ravie,  206.  14  Serg.  Sf  Ramie,   170. 

The  court  of  Common  Pleas  erred,  in  denying  to  the  terre-tenant 
all  opportunity  of  showing,  by  pleading  it  specimly,  or  by  evidence. 
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under  the  plea  of  p&yment,  with  leave,  &jc.  (hat  the  powers  of  the 
warrantofattorneyby  which  this  judgment  was  entered  in  Leba- 
•  nOn  county,  had  been  satisfied  by  a  previous  judgment,  enteted  on 
the  same  bond  and  warrant  in  Juries  county.  We  do  not  think  that 
the  decifflon  of  the  issue  upon  the  plea  6f  nul  tiel  record^  precluded 
the  tefre-tenant  from  subsequently  pleading  or  showing  by  evidence, 
tbeiftctofapriof  judgment,  entered  upon  the  same  warrant  in 
Befks  county.  The  question  on  that  issue  #a8this,  is  there  such  a 
wdgment  in  Lebanon  county  as*  is*  set  forth  in  the  scire  facias. 
Th^  was  to  be  determined  upon  Mspectibny  and  the  judgment  was 
shown.  But  although  the  record  was  fair  to  the  eye;  and  although 
thb  was  sufficient  to  justify  the  decision,  yet  the  terre-tenant 
miglit,  without  inconsistency,  l^ave  been  pemnitted  to  prove  that  it 
was  irregular  for  the  reasons  before  mentioned,  and  ought  not  in 
good  Conscience,  to  be  executed  upon  ins  land,  hr  addition  to  this, 
as  a  judgment  has  the  effect  of  merging  the  bond  in  it,  it  may 
fairly  be  etfc}uired,  on  another  trial,  whether  a  second  judgment 
could  afterwards  be  had  thereon  in  another  county.  See  cHement 
V.  Burshf  3  Johns^  CaseSf  180.  We  are  of  opini^m,  t&erefore#  that 
the  judgment  should  be  reversed. 

GiBsoiT,  C.  i, — Except  for  excess  of  jurisdiction,  tfie  judgment  of 
a  court  of  record  is  never  void,  3  Inst,  321.  Letters  of  adminis- 
tration can  be  vacated  only  by  a  judicial  sentence,  CrosEliz.  315; 
and  an  ordet  of  justices  of  the  peace  likewise,  being  a  judicial  act, 
is  not  ipso  facto  voidj  but  good  till  it  is  quashed,  2  Sdk^  674.  So 
the  ju(^ment  of  a  sdpefio^  cotirt  is  v6idable  only  on  error,  {id.)  even 
in  the  case  of  an  outlawry,  which  is  expressly  declared  to  be  void 
by  a  statute,  1  RoL  Rep.  159;  and  a  judgment  on  warrant  of  attor- 
ney is,  in  contemplation  of  law,  a  judgment  rendered  by  the  court 
On  thepleaof  utt/ /id  rei^on/,  then;  hovfr  could  the  court  below  en- 
quire whether  the  authority  on  which  the  judgment  was  entered^ 
had  been  exhausted  by  entering  a  previous  judgment  in  another 
county  ?  The  defendant  had  no  remedy*  but  an  application  to 
have  the  judgment  set  aside^  and  to  that  he  had  bad  recourse  with- 
out success,  and  probably  for  a  good  reason^  No  one  will  pretend 
that  a  second  recovery  for  the  same  cause  is  merely  void,  or,  where 
the  previous  recovery  has  not  been  pleaded^  even  erroneous.  TTbe 
court  below,  then,  ted  before  it  a  judgment  irregular,  if  you  will, 
but  unreversed,  which  in  a  collateral  proceeding  between  the  same 
parties,  it  was  proposed  to  destroy*  In  Share  v.  Becker^  8  Serg.  4* 
Rawle^  241,  the  defendant  in  atfctr^yacio^ona  judgment  upon  a  re- 
port of  arbitrators,  was  not  permitted  to  gainsay  the  judgment  by 
evidence  of  irregularfty  in  the  proceedings,  which  is  the  very  case  at 
bar;  and  in  the  lessee  o(I£ester  w.Fortney,  2  Bin.  40,  it  was  held  that  a 
judgment  on  a  scire  facias^  after  one  mAi7,  which  of  course  might 
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have  been  set  aside  or  reversed  on  errorrCan  not  be  questioned  col- 
laterally  in  another  suit^  and  the  same  doctrine  was  asserted  in 
sing  V.  King,  asUe,  19.  There  is  an  endless  list  of  authorities  kt 
tiiis  familiar  elementary  principle^  which  is  the  foundation  d*  even 
the  English  practice  in  setting  aside  judgments  surreptitiously  ob- 
tained on  warrant  of  attorney,  without  which,  it  is  said,  the  party 
would  be  without  remedy* — in  other  wordsrhe  would  not  be  able 
to  take  advantage  of  the  irregularity  on  a  9cire/acia$j  by  evidence 
or  pleading.  On  the  plea  ofmiltid  record  thereforer  it  se^ns  to  me 
the  court  did  right  to  eive  judgment  for  the  plaintifil 
HooERS  J.  concurred  with  GiBsoir,  C  J. 

Judgment  reversed,  and  a  vmnrede  novo  awarded. 


>  Sec  Cootv..J<mc99,  Cotry^.  727-8,^Rcportcn, 


GEORGE  R  PORTER,  Esq.  against  THE  COMMONWEALTH 
OF  PENNSYLVANIA. 

The  account  of  a  Prothonotary  beingr  settled  by  the  accountant  officers  of 
the  Stat^  to  which  he  file«  his  objeotions  ia  writing:,  And  takes  an  appeal 
to  the  Common  Pleas,  upon  the  trial  of  the  cause  he  cannot  give  evidence 
to  support  other  objections  than  those  made  at  the  time  of  MppeaL 

Upon  the  settlement  of  such  account  of  a  Prothonotary  out  of  office,  the 
accountant- officer  is  not  confined  to  the  settlement  of  items  embraced, 
as  to  dBte»  within  the  fiscal  year. 

Appbal  from  the  Circuit  Court  of  Dauphia  county,  held  bj 
Justice  HusTOir. 

The  defeadsiMf,  George  B.  Porter,  Esq.  was  prothonotary  of  the 
county  of  Lancaster/ from  April,  1818,  until  February,  1821,vrhen 
he  resigned,  and  during  that  time,  it  was  admitted  he  recdved  fif- 
teen hundred  dollars  per  annunu 

On  the  12tb  June,  1823,  the  Auditor  General,  by  a  circular  let- 
ter, caUed  upon  the  defendant  to  settle  an  account  of  the  fees  of 
office  received  by  him,. as  proth(»iotaiT  of  the  Common  Pleas  and 
District  Court,  after  he  went  out'of  office,  to  wit,  from  February, 
1821,  till  the  Ist  July  1822.  In  pursuance  ef  this  caH,  the  de- 
fendant, en  the  17th  July,  1832,  furnished  an  account  of  the  feet 
received  by  him  from  his  saccesBor  in  office,  and  others,  amountmg 
to  nineteen  hundred  and  sixty-five  dollars  and  twenty  cents.  In 
April,  1834,  the  Auditor  General  and  State  Treasurer  settled  the 
foUoWSng  account: 
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DR.  Oeorge  B.  Porter^  Esc^.  b*n  prothcmotarj,  &c.  of  Lancaster 
eountj.  To  the  W.  ^fionwealth,  in  account  for  surplus 
fees  of  office: 

To  fees  received  from  the  time  he  resigned  until  the 

1st  Julj,  1822,  per  his  return  on  oath,  91965  20 

Deduct,  for  error  made  bj  him,  75  91 

lS8d  29 
1S22,  November  2d,  received  of  R  A.  Muhknburgf 
Esq.  prothonotarj,  per  receipt  filed,  868  32 

2257  61 
Deduct  50  per  cent  thereof,  to  which  he  is  entitled, 
agreeably  to  act  of  24th  March,  1818,  1 128  80^ 

Tax  due  commonwealtti,        91128  80( 
Settled  and  entered,  James  Duncan^ 

Auditor  GeneraPB  office,  29th  April,  1824. 
Approved  and  entered,  fVm.  Clarke^ 

Treasurer's  office,  29th  April,  1824. 

From  th^  settlement  of  this  account  the  defendant  entered  an 
appeal  to  the  court  of  Common  Pleas,  on  the  8th  July,  1824,  and 
specified  the  ibSewing  objections  thereta 

^  That  the  taxation  is  ill^al  and  improper.  The  law  directs 
accounts  of  this  kind  to  be  Ainiished  annually  to  the  Auditor  6e» 
neral;  and  the  year  is  to  commence  and  be  computed  from  the 
first  day  of  October,  the  account  is  then  to  be  settled  accordinglr 
by  the  Au£tor  (General;  and  whenever  the  amount  of  such 
account  exceeds  the  sum  of  fifteen  hundred  dollars,  the  officer  riiaH 
be  charged  with  fifty  per  cent  on  the  amount  of  such  excess,  to 
be  paid  by  him  into  the  Treasury^  for  the  use  of  the  Comm<Mi** 
wealth.  Whereas  the  above  mentioned  settlem^it  is  not  6n  DiH 
account  fumi^d,  nor  is  the  time  for  which  the  same  is  intended 
as  a  settlement,  stated  or  known  to  defaidant  It  apj^rs  to  be 
from  5th  February,  1821,  to  April,  1824.  One  half  or  aU  the  feei 
stated,  is  charged  against  the  defendant  as  due  to  the  common- 
wealQi,  although  the  only  authority  given  to  the  accountant 
officers  to  tax  an  account  of  this  kind  is  where  the  fees,  in  one 
year,  exceed  the  sum  of  fifteen  hundred  dollars.  The  defendant 
claims  to  be  allowed  fifteen  hundred  dollars  each  year  clear  ci 
tax,  and  of  the  excess  he  is  willing  to  pay  fifty  per  cent  into  the 
treasury  for  the  use  €if  the  commonwealth. 

ttO.  Bs  FmUt^ 
^'Jul^Mi,  16S4. 
"To  DaM  Mann,  Esq.  AiMfit6r  Geh^iral  of  fbe 
OottMioawedKh  tf  Fieteiyl^rania.'' 
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The  appeal  was  filed  in  the  Cpjoiinon  Plea8|  together  i^ith  thf 
objections.  \y^ 

In  1826,  a  declaration  in  assumpsit^  for  money  had  and  received, 
was  filed;  to  which  the  defend!^  tbw  pat  in  the  pleas  of  nan  as* 
sumpHif  and  payment  with  leave,  &Cy  wnen  the  caus^  was  certified 
ii^to  the  circuit  court  On  the  trials  ^Uler  the  plain^  had  giyeo 
in  evidence  the  accounts  and  settlement,  as  before  stated,  and 
rested,  the  defendant  ofiered  in  evidence  the  depositions  of  John 
Muhiot  and  Christian  BachmcMy  Esquires,  which  ^ere  objected  to 
by  the  plaintiff  and  overruled  by  Une  Court  The  defendiant  tf^en 
ofiered  to  putin  the  following  plea,  which  contains  the  substance 
of  jthe  depositions  which  had  been  rejected. 

'<  That  on  the  12tl;i  Jun/e,  1822^  he  was  called  upon  by  Jame^ 
fhmcanf  Esq.  Auditor  General,  to  render  an  account  upon  oath  or 
affirmation,  of  all  fees  of  office  which  had  been  received  by  him 
aince  his  resignation  ojr  removal,  up  to  .the  first  day  of  July,  1822 : 
and  that  be  rendered  an  account  in  pursuance  of  this  call;  the 
total  fees  received  apd  returned  in  said  account  as  corrected,  being 
<me  thousand  eight  hundred  and  eighty-nine  dollars  and  twei^ty- 
ni^  cents:  that  by  an  error  in  the  settlement  of  the  amount  of  fees 
due  by  John  Malhiot,  late  sheriff,  to  the  defendant,  he  returned  in 
the  said  a/:oount  to  the  Auditor  General,  fifty-seven  dollars  and 
isight  cen^,  \yhich  ^yere  not  Prothonotary's  fe^,  or  due  to  the 
defendant,  and  which  haye  been  refunded  to  the  9aid  John  Mathiott 
Esq.  And  th^  of  the  fees  so  received^  ^nd  of  w)>ich  an  account 
was  rendered  to  the  Auditor  General,  after  deducting  the  said 
error  of  fifty-seven  dollars  and  eight  cents,  the  sum  of  one  hundred 
and  fifty  dollars  and  twenty-seven  cents,  was  fees  received  in  the 
District  Court  for  the  ci^  and  county  of  Lancaster:  and  that  of  the 
jram  of  three  hundred  and  sixty-eight  dollars  and  thirty-two  cents, 
stated  in  the  claim  of  plaintiff  to  have  been  received  by  defendant 
on  the  2d  November,  1822,  the  sum  of  forty-nine  dollars  fifly-two 
and  a  half  cents,  was  fees  received  in  the  District  Court  for  the 
city  and  coiMity  of  Lancaster,  and  which  the  defendant  is  not  liable 
to  account  for,  and  iievef  assumed  .to  pay.  All  which  he  is  ready 
to  verify,  ^y  * 

The  court  refused  to  receive  the  plea. 

The  defendant  requested  the  courjt  to  charge  the  jury  on  the  fol- 
lowing points  of  law. 

1.  That  by  the  existing  laws  in  relation  to  settling  the  accounts  of 
those  who  had  held  the  office  of  Prothonotary,  the  Auditor  Gene^ 
ral  has  power  to  call  on  such  persons,  and  compel  them  to  account 
upon  oath  or  affirmation;  but  that  he  must  proceed  agreeably  to 
the  provisions  of  the  act  of  10th  March,  1810,  and  must  make  set- 
tlement of  the  account  for  each  year,  ending  on  the  first  day  of 
October,  and  in  such  settlement  can  include  nothing  more  than  the 
account  for  <Hie  year:  or  if  he  has  power  to  settle  me  accounts  for 
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more  than  one  year  at  one  time,  such  accotints  must  be  settled 
separately,  and  the  amount  for  each  year,  ending  on  the  first  Oc« 
tober,  be  kept  distinct  That  as  the  Auditor  General  undertook 
to  call  upon  the  defendant,  by  letter  of  the  12th  June,  1822,  for 
an  account  of  all  fees  of  office,  vrhich  had  been  received  by  him 
after  his  resignation,  up  to  the  1st  July,  1822,  and  defendant  ren* 
dered  an  account  accordingly ;  the  accountant  officers  had  no  right 
to  include  in  the  settlement  of  the  same,  the  amount  of  fees  which 
were  received  in  the  subsequent  year,  viz.  after  1st  October, 
1822. 

2.  That  the  settlement  of  the  account  of  defendant  as  made  by 
the  Auditor  General  and  State  Treasurer,  on  the  29th  April,  1824, 
is  ill^d  and  improper.  No  power  being  given,  by  law,  to  the  Au- 
ditor General  to  call  upon  the  defendant  to  render  an  account  of 
fees  received^  during  the  year  that  would  end  on  the  1st  October, 
1822,  until  after  the  expiration  of  this  year.  That  even  if  he  had 
such  power,  he  had  no  right  to  include  in  the  settlement  of  the 
account,  when  rendered,  any  sum  paid  to  the  defendant  by  his 
successor  in  office,  after  the  first  day  of  October,  1822;  nor  had  he 
a  right  to  include  in  such  settlement,  fees  received  for  services  ren- 
dered, while  defendant  acted  as  Prothonotary  of  the  District  Court 
kr  the  city  and  county  of  Lancaster,  in  said  court 

The  court  answered  these  points  in  the  negative;  when  a  ver* 
diet  was  rendered  for  the  plamtiff,  which  the  defendant  moved  the 
court  to  set  aside,  and  grant  a  new  trial  for  the  following  reasons: 

1.  Because  the  court  erred,  in  rejecting  the  depositions  of  CAm* 
iian  Bachman  and  John  McUhioif  ofiered  in  evidence  on  behalf  of  the 
defendant 

2.  Because  the  court  erred,  in  not  permitting  the  defendant  to 
plead  the  matters  as  contained  in  his  special  plea  this  day  filed. 

3.  Because  the  court  misdirected  the  jury,  in  their  charge  and 
answers  to  the  points  proposed  on  behalf  of  Uie  defendant 

The  court  overruled  the  motion,  and  entered  judgment  on  the 
verdict;  firom  which  the  defendant  appealed. 

Montgomery^  for  appellant,  cited  the  act  for  erecting  the  Con- 
troller General's  office,  2  Smith's  Laws,  19.  Act  of  18th  February, 
1785,  3  Carey  Sf  Bwren^  9-^^lowinff  to  accountants  a  trial  by 
jury,  and  the  general  issue  to  be  pleaded ;  act  of  17th  March,  1809, 
Penn.  Laws,  71,  Auditor  General  appointed  to  perform  the  duties  of 
the  Controller  General;  act  of  30th  March,  1811,  Purd.  Dig.  690, 
directing  the  mode  of  settling  the  accounts  of  public  officers.  By 
the  act  of  assembly  the  fisc^  year  commences  on  the  1st  of  Octo< 
ber,  and  the  officer  is  to  account  annually ;  the  fees  are  not  due  to 
the  commonwealth  uintit  the  end  of  the  year..  The  Auditor  Gene* 
ral  having  therefore  called  upon  the  officer  to  account,  and  an  ac- 
count having  been  furnished,  the  accountant  officers  had  no  jpower 
upon  the  setSement  of  that  accpunt,  to  include  the  receipt  of  F.  ^. 
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MMenbttrgf  Esq.  for  three  hundred  and  dxty^'eight  doUars  and 
'  tbirtj-two  ceatSy  dated  2d  NoTember,  1832,  not  within  that  fiscal 
year;  and  they  include  it  too,  without  any  notice  to  Mr.  Porter,  or 
opportunity  to  contest  its  correctness. 

The  defendant  is  made  liable  to  account,  under  &e  act  of  1810, 
consequently  h^  cannot  be  charged  with  fees  received  out  of  office; 
that  could  be  done  only  under  the  act  of  1818.  The  eridmice 
contained  in  the  depositions  which  were  rejected,  was  strictlj  ad- 
missable  under  the  general  issue,  4  Yeatet^  349.  2  fiiirr»  1019.  8 
Burr,  1353.  5  Serg.  ^  RawU,  39a  6  Serg.  ^  Rawle,  76.  11  Johns. 
531.  13/oAm.56.  15  Johns.  230.  4  YeaJteSy  366. 

Amendments  of  the  pleading  on  the  trial  are  mandatory,  and  not 
discretionary,  there  was  therefore  error  in  refusing  the  diefendant 
permission  u>  alter  his  pleas,  13  S&g.  ^  Raaie^  444^  6  Bin.  88.  4 
V<satef,507.  S Serg. 6f  Ramie,  ^^  10 Serg.  Sp  Rawk,W2.  \l  Serg. 
^Rcu^A^Xs  16  Serg.  Ramie.  117.  5  Bin.  5a  8  Serg.  4*  Ani£, 
286.  %Serg.4fRQwle,2%b. 

Douglcts,  Attorney  Cren^al,  subnutted  the  cause  for  the  staie^ 
odthout  argument 

The  opinion  of  the  court  was  delivered  by  * 

GiBsoif,  C.  J. — ^The  act  of  the  30th  March,  1811,  requires  an  ap- 
peal from  the  Auditor  Greneral  to  be  accompanied  with  a  specifica- 
tion of  the  appellant's  exceptions,  and  doubtless  to  indicate  the  very 
points  to  be  determined  by  the  court  As  there  is  no  reason  to  ap- 
peal in  reqpect  of  points  that  are  admitted,  it  would  be  flagrantly 
«njust  to  permit  the  accountant  to  hold  in  reserve  any  thing  that 
might  have  been  allowed,  had  it  been  ui^ed  at  the  settlement,  and 
thus  subject  the  commonwealth  to  expense,  and  her  officers  to  vexa^ 
tion  without  just  cause.  The  exceptions  contained  in  the  defen* 
dant's  qpecification  are  not  stated  with  plrecision,  but  they  appear 
to  be :  1.  That  the  settlement  was  not  on  an  account/iirf»iAedL 
This  appears  not  to  have  been  pressed  at  the  trial  2.  That  it  in- 
cludes a  period  of  more  than  one  year.  3.  That  half  of  all  the  fees 
received  in  the  whole  period  are  charged,  instead  of  the  excess 
above  fifteen  hundred  dollars,  in  any  one  fiscal  year.  These,  there- 
£)re,  are  the  only  points  which  the  court  was  competent  to  hear 
and  determine. 

At  the  trial,  the  defendant  o£^red  evidence  of  various  o&er  mat- 
ters, which  was  rejected  for  want  of  notice,  under  the  rule  which 
requires  a  specification  of  special  matters,  before  it  can  be  received, 
under  a  general  isme  plea,  on  which  he  prayed  for  leave  to  plead 
the  same  matters  specially,  which  was  refined.  It  is  unnecenar^ 
to  enquire  into  the  competency  of  these  matters,  on  either  of  tb^ 
grounds  on  which  it  was  oflfered^  as  the  foot  that  it  is  not  included 
in  die  exceptions  tiJcen  before  the  Auditor  General,  funuahes  an 
ihsuperablex>b)ection  to  it  on  any  ground.    P^riiaps  tile  only  tssr 
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ceptum  legitimatelj  wrgei  at  the  trial,  is  that  the  account  embraces 
a  period  cS^eonsideFably  more  than  a  year.  But  whatever  the  law 
may  be  in  i elation  to  the  aceoonts  of  persons  actually  in  office,  the 
act  of  the  24th  March,  1818,  requires  the  Auditor  General  to  set- 
tle the  accounts  of  retired  or  displaced  officers  ^from  time  to  time.** 
Why  the  case  of  the  defendant,  whose  appointment  to  the  office, 
was  subsequent  to  the  passing  of  this  act,  should  not  be  embraced 
1^  it,  we  are  at  a  loss  to  discover*^  We  tbtrefbre  see  no  reason  to 
dKturb  the  verdict 

Ju^ment  affirmed. 


JACX)B  FRANTZ,  for  the  use  of  JOHN  GARBERICH,  agaifui   ^^^Sl 
PHILIP  BROWN.  »-— * 

One  about  tb  take  an  assignment  of  a  bond,  is  bound  to  enquire  into  every 
circumstance  that  might  be  set  up  against  payment  of  any  part  of  the 
debt,  and  having  bailed  to  doaorhe  stands  exactly  in  the  place  of  the 
obligee. 

It  is  competent  therefore,  for  an  obligor  to  set  up  as*  a- defence  to  the  pay^ 
ment  of  his  bond  in  the  hands  of  an  assignee,  a  parol  agreement  between 
bim  and  the  obligee,  made  after  the  bond  was  executed,  but  before  it 
was  assigned,  that  in  a  certain  event  which  might  and  did  happen  after 
the  assignment,  the  bond  was  not  to  be  paid. 

In  a  case  where  chancery  would  enjoin  an  obligee  in  a  bond  or  hisassigiiee 
from  proceeding  at  law,  while  the  obligor  remains  a  loser  or  in  jeopardy  , 
as  a  suretv,  evidence  is  admissable  to  enable  the  jury  to  produce  the 
same  result  by  means  of  a  conditional  verdict. 

Appeal,  by  the  defendant,  from  the  Grcuit  G>urt  of  Lebanon 
countj. 

An  action  of  debt  on  bond  was  brought  by  Jacob  Frofdz  for  the 
use  of  John  Garberidt^  against  Philip  Brown,  The  plaintiff  gave  in 
evidence  the  bond  of  Philip  Broom  to  Jacd)  FrantZf  for  eight  hun- 
dred dollars,  upon  which  suit  was  brought,  dated  the  29th  Mareh^ 
1819,  payable  on  the  first  of  May,  182S,  with  the  equitable  assign-' 
m&[kt  thereon,  to  John  Gctrherich^  dated  fifteenth  April,  1820.  'Hie 
defendant  th^  read  a  notice  of  the  special  matter,  upon  which  he 
intended  to  rely  as  a  defence,  which  was  in  substance  ttiis.* 

That  on  the  IQth  of  October,  1818,  an  article  of  agreement  was 
entered  inta  hetvfe&a-Fnmtz  and  Atnm,  by  which  FVcmiz  sold  a 
tract  of  land  to  J3raion»  for  two  thousand  two  hundred  pounds;  seven 
hnndred  pounds  whereof  was  to  be  paid  upon  the  execution  of  the 
contract,  and  tturee  hundred  pounds  a  year  thereafter,  till  the  whole 
duMildbe  paid:  tiiat  bonds  were  given  by  Bvoan  to  Frantz^  for  tile 
said  annual  payments,  upon  one  <x  which  this  suit  is  broueht  That 
aiwnt  ei^t  days  after  «ie  bonds  were- executed  and  ddivered  to 
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FraniZy  he  bought  a  tract  of  land  and  niiUs  from  Adam  BrechAUi, 
for  ten  thousand  six  hundred  and  sixty-six  dollars  and  sixfy'-seveii 
cents;  four  thousand  two  hundred  and  sixty-six  dollars,  and  sixty- 
seven  cents  of  which  he  paid  in  hand,  and  agreed  to  give  ^teen 
bonds,  with  security,  for  four  hundred  dollars  each,  payable  annu- 
ally, for  the  residue.  That  on  the  6th  April,  1819,  IVaniz  called  on 
Bnnm  to  become  his  security,  in  the  sixteen  bmids  to  BrechibUlffer 
four  hundred  dollars  each,  which  Brcwn  at  first  refused  to  do;  but 
upon  its  being  agreed  by  Franiz^  that  if  Brown  wovli  sign,  as  his 
security,-  thebonds  to  hrechMU^  the  bonds  whkh  he,  .^cm^,had 
given  to  Franiz  on  the  29th  March,  1819,  for  ^the  land  purch^ued, 
should  be  his  security:  that  if  Sroxm  was  at  any  time  obliged  to  pay 
any  of  the  bonds  given  by  them  io  BrechtbiUf  that  so  much  should 
be  deducted  out  of  his  bonds  to  Prantz^  and  that  Brown  should  not 
be  called  upon  to  pay  his  bonds  to  FrantZf  imtil  fVantz  had  paid  his 
bonds  to  Brechibill;  on  these  conditions  Brown  signed  the  bonds,  as 
security  of  Frantz  to  Brechthill.  That  Prcmtz  became  unable  to 
pay  tus  bonds  to  BrechibUU  and  that  Brown  was  obliged  to  pay  them, 
and  hacTpaid  the  first  eight  IxMids  in  full,  and  the  ninth  in  part  That 
Franiz  became  insolvent  on  or  before  the  10th  April,  1821,  and  that 
Brown  will  be  obliged  to  pay  all  the  bonds  to  Brtchibili,  ^s  they 
become  due. 

The  defendant  haying  given  in  evidence,  the  agreement  between 
Franiz  and  BrecktbUl^  as  mentioned  in  the  notice  of  special  matter, 
and  the  deed  in  pursuance  thereof,  dated  6th  April,  1819;  oflered 
in  evidence  three  bonds  of  the  same  date,  Jaccb  Franiz  tinA  Philip 
Brown,  to  AdamBrechtbill,  for  four  hundred  dollars  each,  payable  on 
the  1st  of  May,  1825,  1826  and  1827^  together  with  the  parol 
agreement  between  Frantz  and  Brown,  as  set  out  in  the  notice  of 
special  matten 

This  was  objected  to  by  the  plaintiff,  who  in  support  of  his  ob- 
jection showed,  that  this  suit  was  brought  on  the  10th  November, 
1824.    The  evidence  was  rejected  by  the  court 

The  defendant  then  ofiered  in  evidence,  the  prior  bonds,  JacA 
Franiz  and  PhiUp  Brown,  to  Adam  Brecfubill,  four  in  number;  the 
first  payable  on  the  first  day  of  May,  1820,  and  the  last  on  the  first 
day  of  May,  1823.  Obiected  to  by  the  plaintiff,  inasmuch  as  these 
bonds  had  been  credited  in  a  former  suit,  Jacob  Franiz,  for  the  use 
o{  Philip  Stine^  v.  PhiUp  Brown;  and  offered  a  credit  for  the  amount 
found  by  the  jury,  in  said  suit,  as  over  paid  by  the  defendant,  to 
wit:  two  hundred  and  two  dollars  and  thirty-eight  cents — the  de- 
fendant then  agreed  that  the  former  trial  diall  settle  the  amount 
over  paid  on  the  three  first  bonds. 

The  defendant  then  ofiered  in  evidence  the  bond  of  Jaccb  Franiz 
and  Philip  Brown,  to  Adam  Brechthill,  payable  on  the  first  day  of  May, 
1824,  with  proof,  that  it  was  paid  on  the  day  it  fell  due,  or  before: 
objected  to  by  the  plaintiff,  on  the  ground,  that  notice  of  the  asagn- 
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ment  of  the  bood,  vpon  which  the  present  suit  is  brought,  was 
brought  home  to  Phiiip  Broum^  before  the  bond  oflfered  in  evidence 
became  due,  or  was  paid ;  and  gave.in  evidence  a  suit  bfov^ht  by 
the  plainti^  against  the  defemmt^in  Dauphin  comity,  to  recover 
tbeamountof  the  present  bond,  the  26th  day  <^  January,  1824, 

Srocess  served  and  bail  eiven,  and  discontinued  on  the  dth  day  of 
Fovemher,  1824^  the  day  before  this  suit  was  brought  Ob- 
jections overruled,  and  evidence  admitted ;  excepted  to  by  the 
plaintiffi 

John  Sarrisfm  was  then  called  by  the  defendant  I  was  one  of 
Jacob  Frgntz*9-  afwignees ;  assignee  deed,  dated  the  10th  day  of 
April,  1821 ;  sold  his  goods,  January,  1822;  I  have  always  under- 
stood he  was  poor ;  we  werenot  able  to  pay  his  debts;  I  dMi't  know 
what  his  circumstances  were  in  1824. 

Ja^  FratUz  was  called  by  the  de£wdant :  1  did  not  pay  the 
bond  of  1824,  which  Brorvm  and  I  gave  to  Adam  BrechibiU :  I  was 
fkoi  able  to  pay  it  then,  nor  am  I  now. 

A  Verdict  was  tendered  for  the  plaintiff^  for  three  hundred  and 
fifty-one  dollars  find  fifty-eight  cents. 

The  plaintifi*  prayed  the  court  to  grant  a  «ew  trial  for  three 
reasons,  the  first  of  which  is  alone  materiaL 

Because  the  court  erred  in  receiving  in  evidence  the  bond  of 
Jacob  DranUf  and  PhUip  Brcwn^  to  Adam  Brechtbill,  dated  6th  April, 
1819,  £ar  four  hundred  dollars,  payable  1st  May,  1824,  and  in 
deciding  that  the  same  was  a  l^al  defala^timi  eigwoBtJoka  GEotie- 
rich^  for  whose  use  this  suit  was  brought 

The  defendant  prayed  the  court  to  grant  a  new  trial,  and  asngned 
four  reasons  therefor,  all  of  which  amounted  to  but  one. 

Because  the  court  rejected  the  evidence  of  the  payment  of  the 
bonds  oifVantz  and  Brown,  to  Brechtbillf  payable  1st  Kay,  1826, 
182e»  1827,  1828,  and  part  of  the  one  of  1829,  t<^ther  with  parol 
evidence  of  the  agreement  between  IVaniz  and  BrowUf  at  the  time 
th^  were  executed. 

The  court  overruled  both  the  motion  of  the  plaintifi^  and  of  the 
defendant :  and  entered  jud^ent  upon  the  verdict,  firom  which 
decision  both  parties  appealed. 

In  this  court  the  cause  was  argued  by 

Montgomery  and  jyorriSf  for  plaintifil 

WeUUMM  and  Elder,  for  defendant 

For  the  plaintifi;  it  was  contended,  that  the  court  was  right  in 
rejecting  the  evidence  of  the  parol  agreement  between  IVamiM  and 
Brown:  a  cpntract  cannot  rest  partly  in  writing  and  part^  in  parol, 
juchevidence  was  rejected  in  Daw  v.  BarTf  9  Serg.  4r  io»afc»  141. 
It  is  against  the  legal  efiect  of  the  instrument;  and  the  assignee 
not  having  reason  to  suspectits  existence,  is  not  bound  to  enquire 
foritih>m  the  obligor.    An  agreement  not  to  enter  up  a  bond,  was 
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M^Bottobbd,  even  theorigiiia}  parties.  Undoubtedly  the  asdgbor 
eaald  not  have  released  af&r  the  assignment,  in  consideration  of 
this  prevkusliabHity ;  and  what  ean  not  be  done  directij,  cannot 
be  done  indirectly.  Andrew  v.  Bedter^  1  Jehtts.  Cos.  411.  /ifffe- 
/iddv.SU^9SJohns^Rep.425.  WtmkU  v.  Edef%^2  Johns.  Cku.  121. 
Rofffnond  r.  Squire^  11  Johns.  Rtp.  47.  Bates  v.  AC  K  Ins.  Co.  S 
Jofms.  Cos.  288»  Want  of  notice  to  the  asrignee  is  material ;  for 
after  Aiat,  the  interest  of  the  assignor  isdivested,  even  as  re^Krds 
the  obligor,  and  all  relation  between  the  original  parties  ceases. 
Nothing  but  defalcation  or  an  equitj  arising  out  of  the  concoction 
of  the  deht  can  be  n>^ed  against  an  asdgnee.  Davis  v.  Barr^  9 
Berg.  ^  Rewle,  141 .  Turlin  v.  Bonsen,  1  Peer  Williams,  A%h.  Cook 
V.  Animm,  Addis.  Rep.  SSa.  We  are  purchasers  for  a  valuable 
condderation,  without  notice  of  this  germ  of  incipient  equity. 

There  was  err^r  in  admitting  the  evidence  of  set  off*  of  the 
mmomnt  of  the  bond  of  1824.  and  in  charging  th^  jury  that  they 
were  bound  to  allow  it.  Jenkins  v.Breweier,  14  Mass.  »1.  Jones  r. 
Wktet,  Id  Mass.  M5. 

The  counsel  for  defendant  were  requested  by  the  court,  to  con- 
tne  their  argument  to  the  point  on  which  the  defendant  appealed. 

The  evidence  of  the  agreement  between  Frantz  and  Brown, 
should  have  been  received  for  the  ptirpo^  of  raising  an  equitable 
defence,  mdependent  of  defalcation,  1  Madd.  Chan.  154,  an  assignee 
takes  subject  to  every  equity,  Wheeler  v.  Hughes,  1  DaL  28/^1^- 
dsUY.EtHoeinr^  Yetties28.  Mannr. Dvngan,  11  Ser^. ^Rawle,75. 
Eveiyrf5^»ic»nrastbeletin;  SWomorrv.  Almme^5i&i.234.  Bury 
y.  HaHman,4t  Serg.  4.  Rawte,l75.  GocKenavrv.  Cooper,S  Serg. 
4-  Rawle,  308.  Morrison  v.  MoreUmd,  15  Serg.  A^Rawle,  61.  Roas^ 
ieiy.Thelns.  Co.  of  North  Amer.  I  Bin.  483.  The  defalcation  act 
expressly  authorises  the  giving  of  a  bargain  in  evidaice,  to  show 
the  amount  actually  and  equitably  due.  Here  there  is  certamly 
«in  available  equity  between  the  original  parties,  which  is  sanction- 
ed by  all  the  authorities,  as  being  also  avaflable  against  the  asngnee 

The  opBpSoQ  of  the  court  was  delivered  by 

GiBsoir^  C.  J.— Evidence  of  the  agreement  between  FVantz  and 
^rwDn,  at  the  time  of  executing  their  bonds  to  BrechOrill,  was  ex- 
eluded  against  the  bent  of  the  judge's  mdination,  on  the  authority 
ofDaois  v.Barr,9Serg.  ^  Rawle,  137,  by  which  he  thought  htt 
judgment  was  controlled.  It  is  there  stated,  that  as  repirds  trans- 
aohons  wtween  the  original  parties^  (he  assignee  is  to  be  affected 
onhr  by  defalcation  or  want  of  consideration :  a  construction  which 
18  foimd  to  be  too  narrow  for  the  spirit  of  the  act  on  which  the 
questoon  turns,  in  that  case  the  agreement  did  not  touch  the 
qutttion  of  liaba^;  and  as  the  assignee  is  restrained  by  the  terms 
of  the  act,  UQ  further  than  from  recovering  more  than  was  due  at 
the  time  of  the  assignment,  it  wm  property  held  on  principles  of 
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{•H^ral  equity^  tbatbeiiq;  apnrchaser  for  a  valuable  ooi^sidftralioD, 
iO  is  protected,  ^waat  of  notice,  fromaUactsof  the  ori^nal  par- 
ties ioat  do  Dot  affect  either  the  existence  or  theouofUum  of  the  debt 
But  it  was  supposed^  tbat  all  acts  that  can  aftect  the  existence,  or 
the  quantum  of  the  debt,  are  necessarily  referable  to  failure  of  cott- 
sideratioa,  or  set  off*;  the  falktc  j  of  which  is  shown  by  the  present 
case.  The  defendant  offered  to  prove  that  he  became  surety  fer  ' 
Ilra^  to  Bm^hibill^  on  tfa^  faith  of  an  assurancot  that  whatever  ha 
sugbt  be  ^oanpeUed  to  par  in  conseqiience,  sbotdd  be  qrediited  o^ 
bis  own  bonds  to  Frantx*  Here  there  was  something  more  thaa  a 
coptineeDt  liability  at  the  timeof  the  assignment :  so  that  U  is  ob- 
irious  the  qiiestim  tun|»  not  on  set  off^  but  an  equity  distinct  from 
it.  Set  off,  itaelfi  was  originally  nothing  more  thap  an  ^uitable 
defence,  whi^h  the  legislature  ha^  thought  fit,  in  plain  ^«l  «i9q^ 
casesrt^  subject,  to  the  ^pisdiction  of  the  courts  of  comiion  law« 
reserving  to  chanceir,  its  original  jurisdiction  of  cross  demand^ 
whkh  d^Aot  fejlwitysi  tb^  statute.  That  such  a  statute  should 
have  been  thought  necessary  here,  where  the  jurisdiction  of  the 
courts^iscorapotmded  6f  law  and  equity,  is  attributable  to  Ihe  un- 
settled state  of  the  practice  at  the  time.  As  their  equitable  jurlip 
diction  is  now  settled,  and  universally  understood,  the  courts  would 
be  competent  to  do  complete  justice,  without  the  statute,  as  is 
shown  by  their  having  frequently  gone  beyond  it ;  an  instance  of 
which  is  found  in  Childerston  v.  Hotmtnon,  9  Serg,  ^r  Rawle,  68, 
where  the  defendants,  were  permitted  to  defalcate  a  debt  due  tg 
'Oneoftheip,  althou^  the  terms  of  <be  act  are  appUcabie  only  to 
cases,  wtoefre  a  balancer  may  be  found  in  favour  or  the  party  pl^d- 
Ing  the  set  off)  and  viewing  such  a  pkst  ^s  a  crods  action,  it  cert^n- 
ly  ought  not  to  be  maintained,  so  for  as  to  produce  a  balance,  by 
two  for  a  debt  due  but  to  one.  Set  off*  then  being  out  of  the  ques- 
tion, was  there  an  equity  arisine  from  something  in  adffitioh  to  ^ 
^ootingentlaarbWty ,  at  the  time  ofthe  assignment  T  There  was  an 
express  approprieiioQ  of  the  money  to  become  due  on  the  dden- 
danf  s  bonds  to  indemnify  him  from  loss,  as  surety  for  IVantz,  which 
BEii^  undooMedly  be  set  up  against  i^Kni/z,  or  an  asBignee  faaVing 
notice  of  the  fact  But  the  assignee  is  bound  to  taukct  notide  ot 
eveiy  thing,  as  well  a  secret  trust  as  want  of  consideFation  or  set 
off*,  wUoh  may  affect  the  existence  ofthe  debt  between  the  orieiBal 
parties,  unless  the  obiiffor,  after  inquiry  made,  has  withhela  the 
requisite  mformation.  What  would  have  been  tiie  anstirer  to  Ae 
proper  inquiry  here  1  Certainly  not,  ftat  the  bonds  were  payabfe 
att  aU  events,  but  that  the  obliaee  held  them  subject  to  an  ^S^^ 
ment  to  indemnify  ihe  obMgor  uht  whatever  lie  sbouU  be  coospdM 
to  pay  for  tte  olJigM.  la  DwsU  v.  Ba»ir,tiie  agreement  being  co& 
taiterat  to  liM  existence  of  t^  deb^  and  there  liiinr  nstbing  rnUsa 
mquirf  which  tbe  assignee  vfas  bound  to  makey  tole<«l  the  oblkri^r* 
to  ttiemh^rthe  tetter  adght  witk  good  feilb,  tonrc  admitlttf  tw 
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debt,  and  jet  been  rilent  on  the  subject  of  the  agreemCTt ;  8o  that 
an  enquiry  about  the  only  thing  which  the  assignee  is  bound  bj  the 
terms  of  the  act  of  assembly  to  suspect,  not  being  necessarily  pro- 
ductive of  information,  in  r^ard  to  the  fact  with  which  it  was 
attempted  to  affect  him,  it  was  held  that  for  n^ecting  to  make 
die  usual  enquiry,  he  was  not  to  be  visited  with  notice  ^circum- 
stances, to  wUch  it  would  not  have  led.  Perhaps  there  will  be 
rardy,  if  ever,  a  case  to  which  the  princif^le  of  that  decision  wiU  be 
applicable.  In  the  case  at  bar,  the  assignee  was  bound  to  enquire 
into  every  circumstance  that  might  be  set  up  against  payment  of 
any  part  of  the  debt,  and  having  failed  to  do  so,  he  stands  exactly 
in  the  place  of  the  obligee.  As  therefore  chancety  would  enjoin 
IVantz,  or  his  assignee,  from  proceeding  at  law,  while  the  defen- 
dant remains  a  losei^,  or  in  jeopardy  as  a  surety,  the  evidbttce  is 
admissible  to  enable  a  jury  to  produce  tiie  same  result,  by  means 
of  a  conditional  verdict 

Judgment  reversed,  and  a  new  trial  awarded. 

Rooms  J.  and  Ross  J»  took  no  part  in  th^  decioan,  not  haviiif 
beard  tlpe  argument 


I  LEONARD  IMMEL,  sorviviog  trustee  of  FREDERICK  STOE. 
TER,  an  insolvent  debtor,  tuainH  JOHN  STOEVER,  CHRIS. 
TIAN  KREIDER  and  FEtLlB  STINE,  administraton  of 
TOBIAS  STOEVER,  deceased. 

The  trustee  oi  an  insolvent  debtor^  cannot  6ust|un  an  action,  in  right  oith^ 

Insolvent,  without  having  first  given  bond. 
A  bond  exectttol  wltfx  security^  aad  filed  upon  the  iHal  of  the  causey  is  not 

mfBdent 

Appbaii  from  the  Circuit  Court  of  Lebanon  county,  held  by 
Justice  HusTOir. 

It  was  an  action  of  assumpsit  Cor  money  had  and  received. 
Issues  were  jmned  upon  the  pleas  of  non  a$$umptit  and  paymoit 

It  appeared  upon  the  trial  of  the  cause,  that  Le(mard  fmmel^  the 
surviving  trustee  o(  Frederick  Stoever^  an  insolvent   debtor,  had  not 

Eiven  bond  for  the  faithful  discharge  of  the  duties  of  trustee,  before 
e  breu|fat  this  suit  against  the  administrators  of  TMoi  Stosver, 
deceased.  This  being  made  an  obiection  to  the  plaintiff's  recovei^, 
Leonard  inmd  then  executed  a  bond,  with  fiufficknt  sec«rityi  u 
the  penalty  of  twenty  thousand  dollars,  and  offered  to  file  the  same. 
The  defendant  still  contended,  that  the  plaint  iff  could  not  reeofw, 
unksi  he  had  given  bond  before  suit  broi^t.  and  his  Honour,  who 
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tried  the  cause,  being  of  this  opinioD,  the  plaintiflTsuflfered  a  nonsuitf 
which  he  afterwards  moved  the  court  to  take  ofi^  which  being 
refused,  he  entered  an  appeal  to  this  cotirt 

Weidman  and  Flihery  for  appellant 

The  application  and  discharge  of  Frederick  Stoexery  as  an  lAscd- 
T«)t  debtor,  were  under  the  acts  of  1780  and  1798,  the  latter  of 
which  was  engrafted  in  the  former ;  when  he  was  discharged  on 
the  6th  March,  1809,  no  securitv  was  ordered  by  the  court  to  be 
given.  The  plaintifThas  a  legal  r^t  to  recover,  without  having 
given  security,  for  the  estate  passes  to  the  trustee  for  the  benefit 
of  the  creditors,  immediately  upon  the  execution  of  the  iisugnment; 
and  if  so,  the  right  of  action  is  inseparably  incident  WiUis  v.  Rom^ 
8  Yeates^  520.  Cooper  v.  Henderson,  6  Bm.  169.  Kennedy  v.  FerrUi 
6  Serg.  4r  Rao>k,  894.  Gray  v.  /KH,  10  8ei^.  Sf  Rawle,  436.  The 
bond  b  given  for  the  benefit  of  the  creditors,  and  they  may  dispense 
with  it  TheF(xrmers  Bank  <f  Reading  v. Boyer,  l6Serg.  if^RawIe^ 
48.  The  debtor  can  not  make  the  objection,  5  Cranch,  381.  6 
Cranck,  829.  Wickershaniv.  Mtchobon,  14  Serg.  Sf  RawU,  11^ 
The  Circuit  Cour^  might  firom  necessity,  have  taken  the  security, 
whereby  justice  would  have  been  done  between  the  parties,  and 
the  creditors  oiStoever,  relieved  firom  all  risk. 

Elder  and  Hopkins^  for  die  appellees,  whom  the'  cdurt  decfined  to 
hear. 

The  opinion  of  the  court  was  delivered  by 

SwTH,  X — At  the  trial  of  this  cause,  in  the  Qrcuit  Gourt  of 
liebanon  county,  held  in  March  last,  by  his  Honour  Justic^Hu^rroir, 
the  [riaintiffwas  nonsuited,  principally  on  the  ground,  that  he  had 
not  entered  into  the  bond,  r<equired  by  the  insolvent  law  of  1798, 
before  he  instituted  the  action;  which  nonsuit,  the  plaintiff  after- 
wards moved  the  court  to  set  aside.  That  motion  bemg  refused,  he 
•entered  the  present  appeal  The  act  of  the  4th  of  April,  1798,  (to 
h^hwcA\n^^v6Lrenn.Lavss^DalL  edL  p.  2690  for  the  relief  of 
insolvent  debtors,  formed  of  itself,  a  complete  systenu  It  provided 
for  the  discharge  of  all  insolvent  debtors,  in  term  title,  and  of  such 
as  were  arrested  in  execution,  in  vacation;  and  directed  that  every 
trustee  appointed  under  it,  should,  before  he  acted  as  such,  give 
bond  to  the  commonwealth.  With  security,  in  such  penalty,  as  the 
court  should  order.  Sue.  It  expired  on  the  Ist  of  M&y,  1801,  but 
it  was  revived  by  an  act,  passed  the  26th  of  March,  1808,  for  one 
year,andfiom  Uience  to  the  end  ofthe  next  session  of  the  general 
^issembly. 

Fredarick  Stoener^  on  the  31st  of  Jahuary,  1809*  petitioned  the 
court  ofCommoii  Ileas  of  Dauphin  county,  to  extend  the  benefits 
Hi  tbisbw  to  him«  and  on  the  6Ui  of  March  ensuing,  was  according- 
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]|j  discharged  by  that  court,  ailer  asriping  to  the  plaintifis,  att  }m 
€6tate»  in  trust,  for  the  benefit  of  his  creditors.  But  his  tru8t««a 
£d  not  enter  into  the  bond  required  by  the  third  section.  This  suit 
was  instituted  to  November  tern^  1823.  The  question  to  be  decid- 
ed k^  can  the  action  be  mauitained  T  It  is  mamfeit,  from  the 
proceedings  of  the  court  of  Gonuoon  Ple^s,  that  they  were  all  feund^ 
ed  upon  the  9ct  of  1798,  revived  by  the  act  of  1808,  and  not  upon 
the  act  of  1730^  The  legislature  then  has  therein  presctibed,  that 
the  trustees  sbalU  before  they  iict  as  such,  ^ve  bond  with  securi^y^ 
&C.  without  complying  with  that  requisition^  the  plaintiff  coin- 
lueaced  (he  preaent  action.  li  is  to  no  purpose  that  the  insolveaVa 
estate  vested  in  him,  as  he  contend^  by  the  assignment  .  The  law 
expressly  restrains  him  frdm  doing  any  act  in  rektion  to  the  tnist« 
until  he  executes  the  bond  direct^  to  be^ven ;  nor  can  the  bo&c^ 
tendered  to  the  Qrcuit  Courtj.  he  iwarded  as  a  comj^iance  wj[th 
tibe  ihiri  section  of  the  act  of  1798,  tor  the  Circuit  Court  had  no 
authority  to  determine  the  aoM^unt  of  the  penalty,  or  approve  of 
tiiesurei^y  in  the  bond;  and  even  if  it  possessed  siteh  a,utbori^,  and 
bad  recced  and  approved  the  bond,  which  was  tenderai^  the 
pkuntiff  would  not  have  been  aided ;  since  every  suit  must  be  gfiod 
at  its  inception,  nor  can  the  wantiif  acaiise  of  action  be,  supplied 
by  a  subsclquently  «ocruing  r%ht  The  aci  of  assembly  in  question 
empowers  the  court  of  Common  Pleas  to  fix  the  sum  for  wUch  the 
bond  should  be  given,  and  to  approve  the  security.  The  plaintiff 
must  look  to  this  law  for  hi^  guide  in  the  proceedings  wfakb  be  may 
herealter  adopt,  in  the  execution  o£  hia  trust  It  is  only  neoesaary 
for  us  at  i^esent  to  say,  that  we  consider  the  deciuon  of  the  Qrw 
tuit  Court,  from  which  he  basappealedi  as  perfectly  correct,  an) 
that  the  jwi^ment  must  be  a^rmed. 

Judgment  affirmed 


JOSEPH  GABLE,  and  others,  heirs  of  CASPAR  GABLE,  agmmt 
WILLLLM  HAIN. 

When  a  judgement  In  ejectment  was  entered  by  a||;re««ient  of  the  paHSeri; 
to  be  released  on  tbe  pa]rment  of  a  certain  wam^  on  or  before  a  ccrtvo 
day,  time  is  of  ^e  essence  of  tlie  contract:  and  if  the  money  be  not  paid 
OD  or  before  the  day,  the  judgment  becomes  absolute  and  indefeasible. 

The  receipt  of  the  money,  by  the  attorney  of  the  plaintiff,  after  tht  day 
stipulated  for  payment,  without  the  knowledge  of  his  clknt,  will  not 
prevent  the  plaintiff  from  pursuiag  hfe.  jadgmeal  to  exficatioBt  and  6bf 
taining  the  possession  of  the  land. 

Writ  of  error  to  the  Common  Pleas  of  Berks  county. 
The  facts  cC  this  case  were  these:  Caspar  Guhk^  the  fotiier  eC 
the  pl^tiffs,  sold  a  tract  of  land  to  WiUum  Habh  ^^elendBAt 
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'(Joseph Gable,  and  c«hcts,  bein of  Ooper  Gttble  t.  Wmkin  Hain.) 

by  artides  of  agreement:  a  part  of  the  pvrdriise  money  Was  to  be 
pMdttt  a  fieititre  day,  when  GfMe  iwbs  to  convey  to  Ham  the  land 
dear  of  incumbrances.  Gahte  A^  befE>re  the  deed  was  made,  or 
purchase  nioney  tendered.  After  his  death,  his  administrators 
proved  the  contract,  and  an  order  was  made  by  the  Common  Pleas» 
granting  them  permission  to  make  a  deed  to  Haitu  After  the 
purchase  money  became  dne,  (he  deed  was  tende^d  to  fiatn,  and 
the  money  demanded,  which  was  not  paid.  The  present  plaintiffi» 
who  are  ttie  heirs  at  law  of  Caspar  GabU^  deceased,  then  brought 
ftis  ejectment  t6  compel  the  payment  of  the  balance  of  the  pur* 
chase  money. 

The  cause  being  ordered  on,  ssti  the  jury  sworn,  the  Mlowing 
sgreem^it  was  entered  into  between  the  parties. 

''  Tt  is  h^eby  agree^  that  judgment  be  entered  m  the  above  suit 
in  &vour  of  the  j^aintiiTabove  named,  ibr  the  land  and  tenements 
in  the  vnrit  aod  declaration  mentionedr  to  be  released  and  vacated 
on  the  payment  of  the  mm  of  two  hundred  and  twdve  dc^rs  and 
forty  cents,  on  or  before  the  first  day  of  March  next,  together  with 
costs  of  suit,  otherwise  said  judgment  t9  stand  in  full  force  and 
virtue.  Witness  our  hands  and  seal,  this  IGth  day  of  January, 
A.  D.  1829." 

On  the  27th  of  April,^  1829,  die  two  hundred  and  twelve  ddlars 
and  forty  cents,  with  interest  from  the  16th  of  Januaryr  1829,  and 
all  the  costs  were  paid  to  Samuel  Baird,  Esq*  one  of  the  attorneys 
of  the  plaintiils,  in  the  abs^icer  amd  without  the  knowledge  of  hiis 
clients* 

Previouriy  to  the  27tb  April,  1899;  and  after  the  1st  March^ 
1829,  Gcide^s  heirs  considered  the  judgment  as  absolute,  and  had 
advertised  the  land  for  sale:  they  md  sell  the  land  en  the  2d  May, 
1829,  to  John  SohL  After  this,  l^eavenwcrth^  who  vfas  also  the  at* 
tomey  with  Babrd,  for  the  piaintiffi,  issued  a  Habere  faeias  posses'^ 
nonem  and  Jieri  faci^a  for  costs;  upon  which  the  sheriff  delivered 
the  pOBsesmon  of  the  premises  to  the  plaintifls.  On  the  8th  June, 
1829,  h  rule  was  granted  by  the  court,  to  ^w  cause  why  the  Htt^ 
here  facias  poesesti&nem  and  JL  fa.  (or  costs,  should  not  be  set 
aside;  which  was  subsequentiv  made  absolute,  and  restitution  was 
awarded  to  fhe  defendant  Wherenpon  this  writ  of  error  was  sued 
out,  and  fte  opinion  of  the  court  setting  aside  the  Habere  facias 
p<t89essionem  and^fierifadas  for  costs,  and  awar^ng  restitution  to  the 
defendant,  was  assigned  as  error. 

Beardf  for  plaintiff  in  error- — ^Two  questions  are  involved^ 
Ist  The  construction  of  the  agreement  as  to  the  materiality  of  time. 
2d.  The  validity  of  the  acts  df  counsel,  under  the  circumstances  of 
this  case. 

The  intuition  ef  the  parties  to  the  agreement  seems  manifest. 
Upon:  the  trial  of  the  cause,  the  defendant  had  it  in  his  pcwer  to 
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(Joseph  GOHCf  andotbersy  heirs  of  Casper  Gable,  v.  WUliani  Ham.) 

defeat  the  recovery  of  the  plaintifi^by  the  payineiit  of  the  bakace  of 
purchase  money  due,  interest  and  costs,  but  which  be  was  eithiur  un- 
able or  ^willing  tb  do;  and  the  pbuntiffi  are  about  to  realise  their 
rights  by  a  verdict  and  judgment,  when  a  compromise  as  to  <tm^  takes 
place,  by  which  it  is  agreed  between  tbe  parties,  that  if  the  money  is 
not  paid  on  or  before  the  Ut  of  Marchf  the  Judgment  then  entered 
should  stand  in  tull  force  and  virtue*  lUiere  was  nothing  but  time 
to  compromise,  and  after  it  elapsed,  the  title  of  the  plaintiff  be- 
came abdolute.  Hollingnoorth  v.  Fry,  4  Vol.  345.  It  was  a  trick 
upon  the  counsel  of  the  plaintiffi,  practised  after  the  defendant 
knew  that  the  plaintifis  considered  tiicir  title  as  revested. 

The  plaintifis  title,  then,  having  become  absolute,  their  attorney, 
who  was  employed  only  to  prosecute  their  suit  to  judgment,  bad  no 

Swer  to  part  with  that  title,  without  his  clients  express  consent 
tston  V.  Michell,  14  Ser^.  ^  Rowk,  S07.  7  Crunch,  452. 
Deckert,  for  defendant  m  error. — ^Time,  in  equity, .  is  not  oC  the 
essence  of  a  contract  Amer,  Cham  Dig.  3  Bt66,  369.  And  the 
object  of  the  action  being  to  compel  the  payment  of  the  balance  of 
the  purchase  money,  the  attorney  was^  ex  officio  authorized  to  re- 
ceive it,  thereby  the  terms  of  the  contract  were  complied  with. 

The  opinion  of  the  court  was  delivered  by 

Rogers,  J.-^We  think  it  clear,  that  time  was  of  the  essence  of 
the  contract;  for  it  would  be  an  unreasonable  construction  of  the 
agreement,  that  the  defendant  should  have  an  indefinite  period  of 
time  for  the  payment  of  the  money.  To  avoid  this  uncertainty, 
seems  to  have  been  the  object  of  the  compromise.  The  parties 
themselves,  have  fixed  a  reasonable  time  for  payment  of  the  pur- 
chase n^ney,  which  it  was  the  object  of  the  suit  to  enforce.  And 
this  it  would  have  been  competent  for  the  jury  to  do,  and  is  an 
ordinary  operaiionofa  court  of  chancery,  pn  a  bill  of  foreck^sure. 
In  HoUinffmorth  v.  Fry,  4  DalL  345,  a  case  not  strimger  than  the 
present,  Uie  time  of  payment  was  made  a  substantial,  and  not  a 
mere  formal  circumstance.  It  was  there  decided,  that  when  time 
enters  into  the  essence  of  a  contract,  it  must  be  observed  In  sales 
by  private  agreement,  it  is  usual  to  fix  a  time  for  completing  a  con- 
tract, which  at  law  is  deemed  of  the  essence  of  the  contract  But 
in  certain  cases  equity  will  carry  the  agreement  into  executkm, 
notwithstanding  the  time  appointed  be  elapsed.  But  this  depends 
upon  the  peculiar  circumstances  of  the  case,  and  is  never  done, 
wben  it  is  contrary  to  the  manifest  intention  o(the  contractii^par^ 
ties.  When  time  is  made  material,  it  is  as  binding  on  a. court  <^ 
equity,  as  a  court  of  law*  If  this  be  the  correct  corStniction  of  Uie 
agreement;  on  the  first  of  Marcl^,  1820,  Gable  became  re-vested 
with  the  absolute  title  to  the  land ;  and  a  title  thus  acquired,  can- 
not be  divested,  except  by  some  act  or  agreement,  on  some  ezpreas 
authority  from  the  principal    If  the  plaintiff  had  accepted  the 
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(Josc^)h  Gable,  and  oUiers,  h«fars  of  Casper  GaUe,  v.  WHlltm  Hirin. ) 

money  aftear  the  tlipulated  time,  it  would  have  amounted  to  a 
waiver ;  not  ^  with  respect  to  its  receipt  by  the  attorn^,  whote 
power  only  extended  to  issuing  a  habere  facias^  to  obtain  tne  fniiti 
of  the  judgment  Although  the  power  of  an  attMney  at  law,  ii 
more  extensive  in  Pennsylvania,  than  in  England,  yet  he  eanooty 
without  express  authority  from  his  principal,  convert  his  clients 
money  into  land,  or  vice  versa,  as  was  decided  in  Huston  v.  MUchellf 
14  Serg.  S^  RawUj  807.  An  attorney  at  law  is  authorised  to  da 
those  thills,  which  pertain  to  the  conducting  a  suit,  but  has  no 
power  to  make  a  compromise,  by  which  land  is  to  be  taken>  instead 
of  money. 

Opifikm  of  the  court  reversed,  and  re-restitution  awarded  to  the 
plainiiffi. 


I  SAMUEL  HEILNER.  for  the  use  of  FREYTAG  and  KAMPMAN, 
against  JAC»B  BAST,  JOHN  WANNER,  and  SAMUEL 
FkGELLY. 

In  the  case  of  an  application  for  the  benefit  of  the  insolvent  laws,  the  decree 
of  the  court,  *•  Proceedings  qnashed  by  order  of  the  court,"  is  conclusive 
evidence,  that  the  applicant  did  not  comply  with  the  terms  of  his  bond  | 
aad  Uie  cause  of  such  order  cannot  be  inquired  into  collaterally. 

It  Is  the  duty  of  the  applicant  to  surrender  himself  to  prison,  if  he  fails  to 
comply  with  all  things  required  by  law  to  entitle  him  to  be  discharged. 

Quere.  Whether  the  court  has  power  to  recommit  the  applicant,  ex- 
cept he  had  bee*  guilty  of  fraud. 

After  an  insolvent  bond  is  forfeited,  the  issuing  of  an  yfU^  Ca.  So,  by  die 
same  plaintiff,  upon  which  the  insolvent  ^ve  another  bond,  and  was 
subsequently  discharged  by  law,  is  not  a  waiver  of  his  right  of  action  upoQ 
the  first  bond. 

Writ  of  error  to  the  Comnwm  Pleas  of  Berks  county. 

This  was  an  action  of  debt  upon  an  insolvent  bond,  brought  by 
Samuel  HeUriery  for  the  use  of  Preytag  and  Kampman^  against  JaccA 
Bast,  John  Wanner,  and  Samuel  Fegdly. 

The  bond,  dated  Ist  July,  1826,  was  in  the  penalty  of  two  thou- 
sand dollars,  with  the  foltowing  condition  annexed.  "Whereas the 
above  bounden  Jacob  Bast,  hath  been  arrested,  and  is  now  in  arrest, 
at  thesuit  of  thesaid  Samtiei /£n7n6r,  for  the  use  of  Freyjtag  and 
Kampman,  (or  the  sum  of  one  thousand  and  three  dollars  and  fifty- 
seven  cents,  besides  costs ;  and  the  said  Jacob  Bast,  having  made 
application  to  the  honourable  Jacob  Schneider,  one  of  the  judges  of 
flie  court  of  CommoD  Pleas  of  the  county  of  Berks,  to  be  released 
from  such  confinement,  on  his  entering  into  bond  with  sufficient 
security,  to  comply  with  the  provisioiis  6f  the  act  of  thi  general 
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assembly  of  the  cwMnonwealth  of  Pennsylvania,  pawed  liie  twenty- 
ninth  day  of  January,  A.  D.  182Q,  entitled  "A  supplgment  to  the 
act  entitled,  an  act  fo?  the  relief  of  insolvent  debtors,"  and  the  said 
Jacob  Schneider  having  approved  ofthe  above  named  John  Wanner^ 
and  Samuel  Fegelly^  seeurity  for  the  said  Jacob  Bast. 

"  Now  the  condition  ofthe  above  obligation  is  snch :  that  if  the 
tald  Jacob  BaM^  shall  appear  before  the  honourable  the  Judges  ofthe 
court  of  G)mnM>n  Pleas  for  the  county  of  Berks^  at  the  next  term 
of  8iM  court,  to  beholden  on  the  first  Monday  of  August,  A.  D. 
1825,  and  then  and  there  remain,  and  abide  the  final  order  of  the 
said  court,  to  be  made  during  the  said  term,  and  then  and  there  sur- 
render himself  to  prison,  in  case  (on  \m  appearance  before  the  said 
court^  he  shaU  not  comply  with  all  things  required  by  law,,  to  pro^ 
cure  his  discharge  from  confinement:  then  the  above  obligation  to 
be  void,  otherwise  to  remain  in  full  force  and  virtue." 

After  the  plainti^Thad  given  in*  evidence  this  bond  and  rested : 
the  defendants  gave  in  evidence  the  capias  ad  satisfacienduniy  at  the 
suit  of  the  said  Samuel  Heilner^  for  the  use  of  Fi^ag  and  Kampmofiy, 
v.  Jacob  Basty  upon  which  the  defendant  had  been  taken,  and  had 
given  this  bona,  and  the  sheriff's  return  thereon  "  discharged  on 

!;iving  bond."  They  then  showed  the  petition  of  Jacob  Bast^  r^u- 
arly  presented  at  the  next  term,  according  to  the  condition  of  his 
Bond,  the  order  of  the  court  thereupon,  appointing  a  day  for  hear- 
ing the  petitioner  and  his  creditors ;  the  notice  to  creditors  pub- 
lished according  to  the  order  of  the  court,  and  exhibited  the  record 
ofthe  court,  showing  that  the  said  Jacob  Bast,  together  with  ten 
others,  who  were  to  appear  at  the  same  time,  had  regularly  sm- 
peared  on  the  day,  and  at  the  time  fixed,  when  the  court,  for 
reasons  which  did  not  appear  upon  the  record,  made  the  following 
order,  ^*the  proceedmgs  quashed  by  order  of  the  court."  The 
defendants  further  gave  evidence  that  afterwards,  fx>  wit,  to  Janua- 
ry term,  1826,  an  alias  capias^  ad  satisfaciendum^  issued  at  the  suit 
ofthe  same  plain  tifl^  against  the  same  defendant,  upon  which  Ae 
sheriff  returned  "  Tarde  venit :"  That  a  pluries  capias,  issued  to 
the  next  term  upon  which  the  said  Jacob  Bast  was  taken,  and  gave 
another  insolvent  bond  with  John  Wanner,  as  his  security  :  that  in 
discharge  of  this  bond^  Jacob  Bast  appeared  at  the  next  court,  filed 
his  petition,  and  was  afterwards  regularly  discharged,  under  the 
insolvent  laws,,  on  the  8th  August,  1826- 

To  all  which  evidence  the  plaintiffs  demurred,  and  the  defen- 
dants joined  in  the  demurrer. 

The  court  of  Common  Pleas  gave  judgment  for  the  defendants. 

Smith,  for  plaintifis  in  error. 

The  ouestions  presented  axe :  Is  the  bond  upon  which  the  suit 
is  brought,  so  formal,  as  that  the  plainti&  may  recover  upon  it; 
have  its  conditions  been  complied  with ;  and  if  not;  have  the  plainr 
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(Samuel  Heilner,  for  the  us#  of  F«y tag  and  I&iinpman,  v,  Jacob  Bast^ 
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tifis  done  any  thing  which  amounts  to  a  waiver  of  their  right  to 
recover. 

It  has  ahready  been  decided,  tEat  this  bond  is  a  substantial  com- 
pliance* with  the  act  ofassembly^and  valid.  The  Farmers  Bcmk  <f 
Readings  v.  Boyer^  16  Serg.  Sf  Rawle^  48.  The  petitioner  did  not 
comply  with  all  things  necessary  to  procure  his  discharge,  for  the 
proceedings  were  quashed  by  a  decree  of  the  courts  and  that  decree 
is  conclusive,  and  cannot  be  controverted.  SheeU  r.  Hawk,  H^  al. 
14  Serg,  Sf  Rawky  173.  Lester  v.  Thampsoni  I  Johns.  30CL  Leese  v. 
AspcTy  M,  S.  S,  decided  at  Chambersburg,  1828.  It  isnot jiecessarj 
that  there  should  be  an  order  of  the  court  for  the  delivery  ef  the 
insolvent  .into  prison;  Act  of  1820.  Ingraham  on  insoL  14-15.  The 
issuing  of  tb^  alias  SiXid  plwies  ca.  sa.  operated  for  the  benefit  of 
the  sureties,  and  they  canjiot  complain  ofitf  Ingraham  on  insd.  29. 
Sharp  V.  Speckenagky  3  Ser^.  Sf  Rawk,  463.  At  all  events  the  second 
proceeding  by  the  plaintifii,  was  the  obtaining  of  an  additional 
security,  and  the  circumstance  of  one  of  the  same  sureties  going 
into  the  second  bond,  the  plaintifii  had  qo  controul  over ;  nor  does  it 
alter  the  nature  of  the  case. 

Deckeri  and  Biddle^  for  defendants  in  error. 

This  insolvent  with  all  the  others  at  that  term,  were  refused  their 
discharge,  exclusively  on  the  ground  thai;  their  bonds  were  defec- 
tive ;  and  the  present  plainiitEi  acquiesced  in  this  opinion  ibr  two 
years  before  they  brought  suit  This  is  an  ungracious  claim.  The 
insolvent  has  substantially  complied  with  the  condition  o/.die  bond, 
by  appearing  and  submitting  to  the  ox'der  of  the  court,  who  quashed 
all  the  proceedings,  including  the  bond.  If  the  court  erred,  that 
error  should  not  now  be  visited  upon  the  heads  of  innocent  bail ; 
particuktrly,  as  the  insolvent  was  within  a  reasonable  time  there- 
after discharged  upon  another  petition,  when  arrested  at  the  suit 
of  the  same  plaintifis.  If  the  second  bond  was  an  additional  securi- 
ty, it  was  discharged  and  satisfied  by  the  final  discharge  of  the  in- 
solvent, and  any  one  of  the  securities  being  discharged,  was  a  di&» 
charge  of  all 

Baird  in  reply.  This  is  a  demurrer  to  evidence  which  is  upon 
the  record,  and  upon  that  alone  this  court  must  decide.  Why  the 
insolvent  was  not  dischai^ed,  does  not  appear ;  nor  could  it  appear, 
if  it  had  been  offered  in  evidence.  The  court  had  no  power  to 
quash  the  bond ;  to  destroy  a  subsisting  contract  between  the  in- 
solvent and  his  creditors.  The  only  question  then  k,  did  the  subse- 
quently issuing  the  alias  and  pluries  ca.  so.  waive  tiie  first  bond. 
There  is  no  express  waiver,  and  certainly  it  cannot  be.  so  by  con- 
struction ;  for  the  bail  were  not  prejudiced  by  it  The  pursuit  of 
the  original  debtor  6y  due  process  of  /oie,  can  never  excmerate  hii 
b»iL 
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(Samuel  Heilner,  for  tlu^use  of  Frextag  lo^  Kampman,  v.  Jaoob  Bait, 

John  Wanner,  and  Samuel  Fegclly  J 

The  opnkm  of  the  court  was  ddivered  by 

RooBES,  J. — Jacob  Bast,  being  in  the  actual  custody  of  the  sheriff 
of  Berks  county,  gave  bond  to  the  p)ainti£l,  at  whose  sultjie  Was 
mnerted,  with  the  sureties  required,  and  regularty  approved  of  by 
a  judge  at  his  chamber,  whereupon,  in  conapliance  with  the  act  of 
the  28th  March,  1820,  he  was  discharged  from  arrest  The  bond, 
which  is  in  accordance  with  the  act,  16  Serff.  4*  -Rawfe,  48.  Fann- 
en  Bank  of  ReaUng  v.  Bouer^  has  the  fdlowing  condition  under 
written,  that  Jaccb  Bast  will  appear,  &c.  before  the  court  of  Com- 
mon Pleas  of  Berks  county,  at  the  next  term,  &c-  and  thai  and 
Ifchere  surrender  himself  to  prison,  in  case,  on  his  appearance,  he 
4)^  Wt  comply  with  all  things  required  by  law,  to  procure  his 
discharge,  oast  filed  his  petition  in  due  form,  and  in  the  other 
preparatory^  steps  complied  with  the  directions  of  the  act,  and  the 
court  appomted  a  time  for  hearing  him  and  his  creditors,  but  for 
a  reason,  which  is  not  stated,  and  u  it  were,  would  be  ioimaterial, 
they  refused  to  dischai^e  him,  and  made  the  icdiowing  entry, 
^  Procee^ngs  quashed  by  order  of  the  court*'  FrcHn  this  entry, 
which  is  the  only  one  on  the  record,  it  appears  that  Bast  foiled  to 
comply  with  all  things  required  by  law  to  procure  his  discharge. 
Being  the  decree  of  a  court  ofcompetent  jurisdiction,  it  is  immate- 
rial what  may  have  induced  the  deci»on,  for  if,  as  was  ruled,  ip 
Sheets  y.Hctwk,  ei.  al,  14  Serg.  ^  Bowie,  173,  the  record  of  the 
discharge  of  an  insolvent  debtor  is  conclusive,  as  to  the  feet  of  hav- 
ing complied  with  all  things  required  by  law  to  entitle  him  to  his 
diachaige,  then  die  reAisiU  to  discharge  him  must  be  equally  con- 
durive,  and  not  the  subject  of  enquiry  in  a  collateral  suit.  The 
record  conoluiively  shows  that  Bast  was  not  discharged,  and  is 
evidence  which  cannot  be  controv^ted,  that  a  substantial  condi- 
fioQ  of  the  bond  has  not  been  complied  with.  The  entry,  ^  Pro- 
ceedixissquadiedby  order  of  the  court,"  was  tantamount  to  a  de- 
cree that  he  had  failed  to  comply  with  some  of  the  essential  requi- 
iitionfi  of  the  statute,  and  whether  the  opinion  of  thecourt  was  right 
or  wrong,  is  not  open  to  enquiry.  On  the  refusal  of  the  court  to 
discharge  die  petitioner,  it  was  his  duty  to  surrender  himself  to 
priscm  in  discharge  of  his  bail,  and  this  vrithout  any  order  of  the 
court  fbr  that  purpose.  It  is  the  eirpress  condition  of  the  bond, 
tirnt  he  will  surrender  himssl/f  in  case  he  shall  not  comply  with  all 
thin^  required  by  law  to  procure  his  discharge.  Indeed,  it  may 
adnut  of  doubt,  whether  the  court  would  have  power  to  recommit 
the  prisoner,  except  he  had  been  guilty  of  fraud.  After  the  reje<s 
tion  of  his  application  for  the  benefit  of  the  act,  he  had  one  of  two 
'  courses  to  pursue,  either  to  surrender  hiimelf  to  prison,  or  forfeit  his 
bond  This  was  a  matter  for  hiniself  to  determine,  but  a  caae  may 
be  readily  supposed  where  the  petitioner  would  rather  submit  to 
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the  latter  alteniative.  It  has  been  contended  that  by  the  ^entryt 
*^  Proceedings  quashed,,  by  order  of  the  court,"  the  bond  was  vaca- 
ted. We  cannot  suppose  this  to  iiave  been  the  intention  of  tbf 
court,  as  they  would  clearfy  haye  no  such  power ;  and  if  they  had 
expressly  vacated  the  bond,  such  an  order  would  have  been  a  mere 
nullity,  and  treated  as  such  in  a  suit  to  recover  on  it  The  bond  is 
directed  by  the  act  to  be  given  to  the  plaintiff,  at  whose  suit  he  is 
arrested,  and  for  his  benefit,  so  that  I  cannot  believe  that  the  court 
would  have  greater  power  than  in  the  case  of  an  ordinary  bond, 
or  any  other  instrument  of  writing  whatever.  The  common  law 
does  n&t  recognize  such  summary  proceedings,  which  would  deprive 
the  plaintiffof  his  remedy  of  trml  by  jury,  and  the  opportunity  of 
review  in  the  supreme  court.  But  it  has  been  contended,  that  the 
alias  CO.  so.  and  the  subsequent  discharge  waives  any  right  of 
action  which  he  nrught  otherwise  have  on  the  bond.  This  ami- 
ment  is  rather  specious  than  solid,  for  the  alias  is  not  in  prejudice, 
but  for  the  benefit  of  the  baiL  'It  is  obviously  to  their  advantage 
to  pursue  the  principal,  and  compel  him  to  assign  his  property  mr 
the  benefit  of  his  creclitora. 

Judgment  reversed,  and  a  venire  (k  novo  awarded^ 


I  Appeal  by  HENRY  BETZ,  JOSEPH  HIESTER,  tEWISREES, 
»     and  MICHAEL  RAEFSNYDER,    ISAAC  M.   YOUNG,  and 
JACOB  FRITZ. 

The  hmaing  ^SiJUri  fatias  within  a  year  and  a  day,  and  a  levy  upon  per- 
•onal  property,  suq^ect  to  former  levies,  or  oo  personal  property  as  per 
Inventor]^  annexed,  or  a  return  of  nulla  bona,  does  not  keep  alive  the 
Hen  of  a  judgment  beyond  five  years,  from  the  return  day  oi  the  term  to 
which  it  is  entered. 

Upon  a  transeript  of  the  judgment  of  a  justice  of  the  peace,  entered  as  a 
lien  upon  land,  the  five  years  within  which  a  scire  facias  shall  issue,  to 
preserve  the  lien,  must  be  computed  from  the  first  day  of  the  term  to 
which  it  is  entered,  and  not  ^rom  the  actual  date  of  the  entry. 

This  case  came  up  by  appeal  from  the  decree  of  the  court  of 
Common  Pleas  of  Beilcs  county,  distributing  the  proceeds  of  the 
sale  by  the  sherifl^  of  the  real  estate  of  Samuel  Kra^ser,  Adam 
Krauser,  and  Danid  f^auser* 

The  real  estate  was  sold  on  the  dn4  ^vember,  1829,  and  the 
sum  of  two  thousand  five  hundred'  a^  ]^nety-seven  dollars  and 
thirty-seven  cents,  being  brought  mto^Cbi^  for  distributi<»i«  the 
matter  was  referred,  by  consentrto^^^€o|at||jMp^       who  made 
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a  report  to  the  court,  allowing  die  followii^  jlidgiiients,  the  cir- 
cumstances of  which,  gave  rise  t#  the  points  which  are  settled  bj 
this  court 

Jacob  K  Boj/er,  for  the  use  of  ^  Of  August  term,  1821,  Na  47, 
liemy  Betz,  \      Judgment  entered,  18th  Sep- 

V.  [      tember*    1821.      Real    debt, 

John  Kraiuer  if  Samuel  Kratiser.)      $280  31, 

FL  Feu  to  August  terrn^  1822;  returned  **  Levied  on  personal 
property  subject  to  prior  executions."  Vend,  expos,  to  January,  1823, 
returned  "  unsold."  Ft.  feu  post.  vend,  expos,  to  April  term,  1827, 
returned  "  Tarde  venit.^^  April  14th,  1827,  rule  to  show  cause 
why  the  execution  should  not  be  set  s^de,  and  defendants  let  into 
a  defence.  May  18,  1827 ;  rule  made  absolute,  judgm^t  to  remain 
as  security.  Scire  facias  to  August  term,  1827,  and  1st  June,  1829, 
judgment  by  report  of  arbitrators,  for  four  hundred  and  twenty- 
nine  dollars  and  fourteen  cents. 

Same  plaintiffs.      )  Of  April  term,  1822,  No.  89.   Judgment  enter- 
y.  [      ed,  8th  February,  1822.     Real  debt  9153,33. 

Same  defendants.  ) 

Alike  proceedings  were  had  upon  this  judgment  as  the  first ;  the 
same  returns  were  made  thereto ;  the  same  rule  entered ;  scire  facias 
issued  the  same  time,  and  on  the  1st  June,  1829,  judgment  by 
report  of  arbitrators,  for  two  hundred  and  thirty-six  dollars  and 
eleven  cents.  To  the  allowance  of  these  two  judgments  by  the 
oommissioners,  the  following  exceptions  were  filed  iu  the  CcomioA 
Pleas,  by  Jacob  iiaioA:,  a  subsequent  judgment  creditor. 

1st  That  the  executions  issued  upon  the  said  judgments  were 
levied  upon  personal  property,  sufficient  to  satisfy  the  same. 

2nd.  Because  said  judgments  were  not  revived  agreeably  to 
the  act  of  assembly,  or  the  lien  continued  beyond  five  years,  fixnn 
the  first  return  day  of  August  term,  182  J,  under  the  Aen  existing 
laws. 

.   The  court  of  G>mmon  Pleas  overruled  the  first  excepti(H),  and 
sustained  the  second,  from  which  Henry  Betz,  appealed. 
Mils  and  Reese,  ^  Of  January  term,  1823,  Na  10.   Tran- 

v.  >      scriptof  a  judgment  from  the  docket 

John  and  Samuel  Krauser.  )      of  a  justice,  for  %W  48. 

Entered,  1 1th  January,  182a 

Scire  facias  issued  7th  January,  1828,  to  April  term,  1828,  upoD 
which  judgment  was  entered. 

There  was  another  transcript  of  a  judgment  at  the  suit  of  the 
same  plaintifis,  against  the  same  defendants,  entered  at  the  same 
time,  and  depending  upon  the  same  circumstances.  To  the  allow- 
ance of  these  two  judgments,  Jacob  Hawk,  also  filed  an  exception. 
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That  the  said  judgments  were  not  liens  on  the  real  estate  sold, 
they  not  having  be*  revived  within  five  jearsi  from  the  first  return 
day  of  January  term,  1823,  agreeably  to  the  act  of  assembly. 

The  6th  January^  was  i^e  return  day  of  January  terrn^  1623. 

This  exception  was  sustained  by  the  court  of  Common  Pleas,  and 
Lewis  ReeSf  appealed 

Joseph  IBester^Esq.  1  Of  November  terrn^  1823,  No. 

V.  >      1 12.  Judgment  entered,  10th 

Adam^  Samuel f  and  John  Krauser.  )      Nov.  1823,  f<Hr  9400< 

jR./a.  to  January  term,  1824,  returned  **  levied  on  personal  pro- 
perty, as  per  inventory  annexed.'*  Vend,  expos,  to  April  term,  1824, 
returned  **  stayed  by  plaintiff."  Als.  vend,  expos,  to  August  term, 
1824,  returned  "  property  sold  to  the  amount  of  sixty-nine  dollars 
and  thirty-nine  cents,"  and  this  amount  has  been  deducted  from  the 
interest  and  costs  in  the  above  case.  Scire  facias  issued  to  January 
term,  1829.  Exception  was  also  filed  by  Jacob  Hawk,  to  the  allow- 
ance of  this  judgment. 

That  the  same  had  not  been  revived  by  scire  facias  within  five 
years  from  the  return  day  of  the  term  to  which  it  was,  entered 

This  exception  was  also  sustained  by  the  court  of  Common  Pleas, 
and  Joseph  liiester,  Esq.  appealed. 
Michael  Raefsnyder,  Isaac  M.^ 

Young,  and  Jacob  FrUz,      f  Of  January   term,   1824,,  No.   10- 
V.  V    Judgment  entered,  12  January, 

Samuel,  John  and  Adam  1824,  for  $367  73. 

Krauser.  J 

FLfa.  to  November  tern?,  1824,  returned  "  nullahonaJ^ 

Jacob  Hawkf  ^  Of  January  term,  1824,  No.   11. 

v.  >      Judgment  entered,  12th  Janua-- 

Samuelr  John  Sf^  Adam  Krauser.  )      ry,  1824,  for  $1560. 

FLfa.  to  January  term,  1824,  levied  on  real  estate,  inquisition 
held,  and  the  same  condemned.  Scire  facias  to  January  fei'm,  1829, 
and  judgment  thereon. 

The  commissioners  reported  that  a  balance  of  five  hundred 
and  ninety-one  dollars  and  eighty-five  cents,  which  remained 
after  the  payment  of  prior  liens,  should  be  divided  rateably  between 
these  two  judraients. 

To  which  Jacob  Hawk  excepted!  That;  his  judgment  should  be 
paid  before  any  money  should  be  appropriated  to  the  judgment  of 
Ra^fsnyder,  Young  and  Fritz,  which  had  lost  its  lien. 

This  exception  was  sustained  by  the  court  of  Common  Pleas,  and" 
Raefsnyder,  Youne  and  Fritz,  appealed. 

Ill  this  court,  the  appellants  asrigned  as  error,  the  opinion  of  the 
court  in  the  several  foregoing  decrees. 
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jBotrcf,  for  appellants. 

There  are  two  questkms  \rhich  arise  out  «f  0ys  case.  First, 
whether  the  issuung  of  a^/o,  withitt  a  year  after  the  entry  of  the 
juQ^ment  will  keep  alive  its  lien  beyond  the  period  of  five  years. 

And  second.  Whether  upon  a  transcript  ofa  judgment  from  the 
docket  of  ajustice,  the  five  years  shall  be  computed  from  the  Jtrst 
dag  qfihe  term  to  which  the  judgment  was  entered,  or  from  the 
actual  4ate  of  its  entry  upon  the  docket 

The  affirmance  of  the  <^inion  of  the  court  below,  on  the  first 
pointy  will  establish  a  doctrine  differing  from  the  received  opinion 
of  the  bar,  and  uniform  practice  of  all  the  courts  in  Pennsylvaiua, 
and  which  grew  out  of  the  judicial  decisions  of  our  own  courts. 
The  question  first  came  before  the  court,  in  die  case  of  Young  v. 
Taylor^  2  Bin.  218,  where  it  was  ably  argued,  and  received  the 
dehberate  consideration  of  the  court,  and  where  it  was  held,  that 
the  issuing  of  a^.  fa.  would  Jteep  alive  the  lien  ofa  judgment  The 
next  case  is  that  of  L^zois  v-  Smith,  2  Serg.  4*  Rcmle^  142,  where  the 
same  doctrine  is  held,  and  predicated  upon  the  construction,  which 
practice  had  given  to  the  statute  of  Westminster  the  2nd,  and  our 
own  statute  of  the  4th  April,  1798.  In  the  case  of  Petmock  v. 
Hart,  8  Serg.  6f  Rawle,  369,  Young  y.  Taylor,  is  approved ;  and  in 
Ptnnock  v.  JiPISsson,  13  Serg.  4*  Sazck,  144,  the  whole  sc<^  of  the 
ai^ument  of  Duncan  Justice,  recognizes  the  cases  of  Young  v.  Toy- 
lor,  and  Pennock  v.  Hart,  as  being  sound  law.  The  quere  which  is 
put  in  the  case  of  Pennock  v.  MKision,  is  the^t^ere  of  the  reporters, 
and  not  authorized  by  the  case  itself:  in  the  argument  of  that  case, 
by  Mr.  Hepburn,  who  is  a  member  of  the  bar  of  great  experience 
and  learning,  and  whose  opinion  in  mutters  at  practice  wttl  have 
weight,  this  position  which  we  contend  for  is  admitted  The  case 
now  at  bar  is  a  strong  illustration  of  what  we  considered  the  settled 
law  to  be.  In  the  act  of  the  26th  March,  1827,  Pom.  law$,  129, 
we  have  the  understanding  of  the  legislature  of  what  the  practice 
was,  for  therein  they  provide  that  a  scire  facias  shall  issue,  natvoUh* 
standing  an  execution  had  issued.  If  then,  on  this  subject,  the  un* 
derstanding  and  practice  has  been  uniform  and  extensive,  the  evils 
ofa  different  construction  would  be  innumerable ;  this  result  the 
court  will  not  produce,  unless  the  evib  of  the  present  system  are 
correspondingly  great 

When  the  act  of  1798  was  passed,  the  legislature  had  in  view 
the  practiceof  entering  judgments  upon  warrants  of  attorney,  and 
<lid  not  contemplate  the  case  of  transcripts,  which  at  the  passage  of 
that  law,  there  was  no  authority  to  enter  on  the  county  docket 
^utthe  20th  section  of  the  act  of  20th  March,  1810,  Purd.  Dig, 
464,  which  authorizes  the  entiy  ofa  transcript,  provides  that  fipom 
ihetime  of  such  entry,  it  shall  bind  the  real  estate  of  the  defendant 
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fl  W^Smiiky  ibr  tbeappellee.- 

Prior  ta  the  act  of  4th  ApriJ,  1798,  judgmebts  were  a  Iieft  on  real 
estate  for  an  iiKlefimte  period  i  by  that  act  ii  ceases  to  be  a  lien, 
unless  revived  by  scire faduSf  within  five  years  from. the  return  day 
of  the  term  to  which  it  is  entered.  This  act  is  as  clear  and  com- 
preheosive  as  it  b  positive  in4ts  terms:  it  was  evidently  intended 
tor  the  benefit  of  purchcisers,  and  subsequent  lien  creditors^  Tlie 
9cire/acia$fpoet  annum  etdiemf  is  given- by  the  statute  of  Westmins- 
ter 2nd,  and  is  intended'  for  the  benefit  of  the  defendant  in  the 
judgment,  that  he  may  have  an  opportunity  of  showing  that  the 
debti  paid,  since  the  rendition  of  the  judgment ;  so  that  there  is 
DO  analogy  between  the  two  acts^—tbe  decisions  that  have  taken 
place  under  the  one,  cannot  be  applied  to  the  other* 

The  point  now  before  the  court,  did  not  arise  in  the  case  of  Young 
V.  Taylor^  there,  there  was  no  levy  on  personal  property,  the  levy 
was  on  the  two  lots  against  which  the  lien  was  sought  to  be  enforc- 
ed, but  further  proceedings  were  directed  to  bring  the  matter  be- 
fore the  court-  So  far  as  this  point  was  noticed,  was  only  by  a 
dictum  of  Judge  YeateSf  which  was  not  called  for,  and  which,  as  is 
said  by  senator  Platti  in  9  Johns^  Rep.  415 ;  and  Un9ion,J.  in  17 
Serg.  if  Ravokf  29a ;  and  Gibson,  C.  J.  in  7  Serg.  ^  Raider  76,  is 
always  uncertain  authority  for  what  the  law  is.  There  is  a  diclum 
of  Judge  Duncan,  in  9  Serg.  Sf  Rawte,  311,  that  the  mortgagee  has 
ttie  rigiit  to  the  actual  possession  of  the  land,  one  year  after  the 
last  day  of  payment;  but  when  the  point  came  directly  before  the 
court,  in  12  Serg.  6fRazcie,  240^,  it  was  decided  that  the  mortgagee 
was  entitled  to  recover  before  all  the  payments  were  due.  But  since  * 
the  case  of  Young  v«  TayloTj  this  court  decided  that  so  far  as  re- 
spects third  persons,  a  levy  on  personal  property  discharges  the 
lien  of  the  judgment  to  the  value  of  the  property  levied.  Sunt  v. 
Breading,  12  Serg.  4*  Ravde,  37.  Dean  v.  Patton,  18  Serg.  ^  Rawkf 
841.  Duncan  v.  Harris,  17  Serg.  tf  Razde,  436.  United  States  v. 
Stewart,  M.  S.  case,  Pittsburg,  September,  1628.  In  Lewis  v.  SnUth^ 
the  levy  was  on  personal  property^  there  was  no  question  of  lien  as 
to  land.  If  an  execution  be  issued  within  a  year  and  a  day,  an 
alias  may  issue  at  any  time  afterwards,  without  a  scire  facias,  to 
obtam  satisfaction  of  the  debt,  but  not  to  continue  the  lien  of  the 
judgment :  the  existence  of  the  debt  and  its  lien  are  not  insepara* 
Ue ;  the  Ken  may  be  waived,  and  the  debt  still  continue.  TTie 
Bank  of  Pennsylvania  v.  Winger,  1  Rawle,  295. 

The  case  of  Pennock  v.  Hart,  h^s  been  much  shaken  in  its 
authority,  even  by  the  present  Chief  Justice,  who  delivered  that 
opinion  of  the  court,  for  he  has  said  that  be  is  less  confident  of  the 
soundness  of  that  decisioo,  than  when  it  was  pronounced,  and  in 
the  Commmmaltk  v.  Conard,  1  Rawle,  253,  Justice  SmUk^  sayii 
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(Appeal  hj  Hcmj  Bets,  Jctepb  Htester^  Lewk  R«et»  And  Mkh«el  RmC- 
WDjder,  Isaac  M.  Young,  and  Jacob  Frits.) 

*' indeed  yery  few  lawyers  foresaw,  w  expected  tbe  decirion  of 
Petmock  v.  HarL^  It  is  restricted  in  its  appKcation,  in  Black  Vr 
Ikk9mi^  11  Serg.  4*  Rtaole^  94;  and  in  Bombay  v.  &iyer,  14  Sa^. 
Sr  Rawk^  26S.  In  tbe  Comniomneakh  y.  ATJFtMoiir&e  lien  is  coti- 
med  to  tbe  particular  lands  levied  on ;  and  there  ^e  court  seemed 
reluctant  toco  even  that  &r.  Chahoon  v.  HollefJback,  16  Serg.  A* 
Aoncfe,  425,  is  the  last  case  <»  the  subject,  and  where  HuHon^  J. 
reviewsall  thefHrior  cases, and  decides  against  the  hen  now  asked 

Tbe  object  of  an  execution  is  satisfaction  of  the  debt,  not  secorifjF 
for  it ;  and  whenever  an  execution  creates  a  Uen,  it  is  <m  tbe  pnK 
perty  specifically  levied,  which  is  necessary  to  render  the  process 
efiectual,  until  satisfaction  is  obtained.  A  levy  <m  a  particular 
tract  of  land,  is  notice  that  thecpedit(»r  has  resorted  to  it  ibr  pay- 
ment, and  a  lien  is  the  consequence  until  it  is  obtained ;  but  a  levy 
on  personal  property,  or  a  return  ot nulla  bona,  can  give  no  such  no- 
tice :  the  former  may  induce  third  persons  to  believe  that  the  judg- 
ment creditor  has  resorted  to  the  personal  property,  and  received 
satisfaction;  and  the  latter  is  but  notiee,  that  no  satisfaction  was 
obtained,  which  suflkiently  appears  by  the  unsatisfied  judgment 
on  the  docket.  MIU  and  i2eetV  judgments,  although  transcripts 
from  the  docket  ef  a  justice  are  entered  for  tbe  purpose  cS  lien  <in  tbe 
^real  estate,  and  are  necessarily  liable  to  all  the  l^al  consequences 
incid^it  to  the  lien  of  a  judgmait  under  the  act  of  4th  April,  IIUB. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. — (His  Honour  stated  fiilly  the  (acts  of  tiie  case) 
Tbe  questions,  wbkh  are  to  be  decided  here  are.  1  Whether  tbe 
lien^  of  a  judgment,  is  continued  beyond  five  years,  from  tbe  first 
return  day  of  tbe  term  of  which  it  is  entered  without  a  tdrefacUi 
to  revive  the  same,  by  a.  fieri  facias  issued  within  a  year  and  a 
day,  and  returned,  levied  on  personal  property,  subject  to  fiiar 
executions,  or,  levied  on  personal  property,  as  per  inventory  annex- 
ed, <»*  returned,  «*iMctia  bonaf  and  2ndly.  Whether  the  transcript 
of  a  judgment  of  a  justice  of  the  peace,  filed  in  the  court  ofComnaon 
Pleas,  continues  the  lien  five  years  from  the  day  on  which  it  was 
actually  entered,  or  five  years  from  the  first  return  day  of  the 
term  of  \vfaich  it  is  enterea,  according  to  the  provisions  of  the  act 
of  the  4th  of  April,  1798.  With  regard  to  this  last  question,  we. 
find  it  impossible  tadraw  a  distinction  between  a  judgment  entered 
by  confession,  or  on  verdict,  and  a  judgment  entered  from  a  tran- 
script of  a  justice.  It  was  long  ago  decided,  that  mdgments  obtain* 
ed  before  justices  of  the  peace,  when  filed  in  the  prothonotary's 
office,  are  on  the  same  footing  with  judgments  in  court  ScM  v. 
Harraey,  1  Bin.  221.  The  words  of  the  act  of  1796,  section  2,  are, 
that  "no  judgment  hereafter  entered  in  any  court  of  record  within 
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(Aitpoalby  Bmry  Bets>  JoMph  HietMtr»  Lewk  Eeet^,  «id  MiduMl  Raef 
tByder»  Isaac  Mc  Youpgi  aod  Jacob  Fritz.) 

■thk  oomoMNSwealtbyflbaU  continue  a  lien  on  |hd  re^  estate  of  the 
pecsoo  against  whom  such  judgment  may  be  entered,  during  a 
longer-term  tban  five  years  from  the  first  return  day  of  the  term 
of  which  such  judgment  may  be  so  entered,  udlelb  the  person  who 
may  obtain  such  judgment,  or  his  l^al  representatives,  or  other 
pei»0Ds  interested,  shall,  within  the  said  term  of  five  years,  sue  out 
a  writ  o[  scire  facic»f  to  revive  the  same."  We  have  no  doubt  that 
the  case  of  a  tianscript,  is  embraced  both  by  the  language  and 
^irit  of  this  provision,  and  we  are  unanimously  of  opinion,  that  the 
court  below  was  correct  in  sustaining  the  exception  to  the  allow* 
ance  of  Rees  and  JlfiZfe' judgments,  as  existing  ^ns,  five  years  from 
die  first  return  day  of  the  January  term,  1823,  having  expired, 
wben  the  scire  facia$  yfaa  issued  upon  them  respectively,  though 
only  by  a  sii^le  day.  The  other  question  does  not  admit  of  so  easy 
a  solution,  nor  are  the  members  of  this  court  unanimous  respect- 
ii^  it  I  may,  however,  state  that  four  of  us,  concur  in  the  opinion, 
that  where  the  Jleri facias  is  returned  '<  rudla  bonOf**  the  lien  is  not 
ftereby  continued  on  the  land ;  and  that  a  majority  of  the  court 
CQnmler  that  the  lien  is  not  continued  by  B,Jeri  facias,  returned 
levied  on  personal  property,  as  per  inventory  annexed. 

The  act  of  17^,  timiting  the  time  during  which  a  judgment  shall 
be  a  lien  on  re^  estate,  &c.  is  imperative  in  its  injunction,  that  no 
judgraenit  shall  continue  a  lien,  unless  a  writ  of  scire  facias  be  sued 
out  within  the  time  therein  prescribed,  to  revive  the  same.  It  14 
true,  that  this  excepting  clause,  has  been  extended  by  construction 
lo  the  case  oCsL^fieri  facias  levied  on  lands,  and  also,  to  the  case  of 
a  cesa^  esoecuiioy  making  the  five  years  during  which  the  scire  facias 
«aay  be  issued,  to  copimence  at  the  expiration  of  the  stay.  There 
is  no  disposition  In  this  court,  to  carry  the  construction  beyond  the 
decisions  in  the  cases  of  Young  v.  Jaylor,  2  Bin,  QIS,  Pennock  v. 
MKUsont  IBSerg.  ^  Rawlcy  144 ;  and  Pennock  v.  Hart^  8  Serg.  ^ 
Ramle^  81 9«  In  the  last  mentioned  case,  the  stay  of  execution  wa^ 
entered  upon  the  record,  and  this  entry  has  been  decided,  in  subse- 
quent cases  to  be  essential  to  the  extension  of  the  period  within 
ivhich  the  plaintiff  may  issue  a  sdre  facias  to  revive  his  lien. 
{Ivery  efibrt  to  induce  us  to  carry  the  construction  beyond  that 

Kint,  has  proved  unavailing,  and  we  have  held,  that  no  agreement 
tween  the  parties  for  a  stay,  will  be  valid,  as  to  third  persons,  un- 
less it  be  placed  upon  the  record  at  the  time  of  entering  the  judg* 
nent  Black  v.  Dcbson^  11  Serg.  Sf  Rawle^  94.  Bombay  v.  Boyer, 
US€rg.^Jiawle,2^ 

In  Yqung  v.  Taylor^  ibejtri  facias  wag  levied  on^oodsandtand) 
the  veiy  lapd  in  contrpversy,  on  which  was  held  an  inquisition,  that 
coademoed  i{.  Tbeferi/acias  thus  levied,  with  the  inquisJtiop^and 
^sondemm^n,  was  ccxmdered,  in  point  of  notice  of  the  cre^itorf 
|irete«|ioB%  to  be  equival|i^  to  the  sare/acifis  meutioned  in.  th^ 
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Appeal  by  HentyBets,  Joseph  Hieftler»  Lewis  Reet,  and  Michael  IUe^ 
snyder»  Isaac  M.  Youngs,  and  Jacob  Frits.) 

act  of  the  4ik  •f  April;  1798,  and  to  supersede  that  wilt  Even 
the  letter  of  this  case  aflbrds  no  support  to  the  errors  assigned  hj 
the  appeUantSy  whose  writs  offerifadeLs^  were  levied  on  personal 
property  alone;  and  if  we  r^ard  its  spirit  and  reason,  which  con- 
stitute the  real  authority  of  every  precedent,  we  shall  be  satisfied 
that  it  cannot  contribute  in  the  least  to  sustain  these  appeals. 
The  act  of  assembly  in  question,  was  passed,  for  the  safety  of  pur- 
chasers of  real  estate.  The  scire /actoi?  within  five  fears  was  in- 
tended as  notice,  that  the  judgment  creditor  still  looked  to  the 
land  as  security  for  his  debt  His  onussion  to  sue  it  out  affected 
him  in  no  other  way,  than  by  relieving  the  land  from  the  lien  of 
Us  judgment  The  purchaser,  where  a  tcire  facias  has  been  duly 
•ued  out,  k  fully  notified  of  the  incumbrance,  and  of  Ihe  creditor's 
intention  to  reeard  the  land  as  the  fund  out  of  which  he  expects  to 
be  paid.  Buyuig  with  notice,  he  cannot  complain.  **  But,"  said 
Judge  Yeates^  in  2  Bin.  220,  *'  It  will  not  be  denied,  that  the  plain* 
tffT  taking  out  njteri  facias,  levying  on  goods  and  lands  of  the  de- 
fendant, and  condemning  the  lands  by  an  inquest,  are  matters  of 
notoriety,  and  in  point  of  notice  of  the  creditor's  pretensions^  tanta- 
mount to  a  scire  facias.  Such  I  take  it,  has  been  the  construction 
of  this  section  or  the  act"  It  was  the  notoriety  of  these  proceed- 
ings upon  the  judgment  affecting  the  lands,  that  was  thought  to 
supply  the  purpose  of  the  scire f ados,  in  giving  notice  of  the  plain- 
tiir*s  intention  not  to  relinquish  his  lien  upon  them,  fiut  how  can 
we  infer  such  an  intention  from  Vifieri  facias,  levied  upon  personal 

Sroperty  only  ?  In  Hxmt  v.  Breading,  12  Serg.  if  Route,  87,  it  was 
ecided*,  that  a  judgment  creditor,  who  has  seized  the  goods  of  his 
debtor  in  execution,  cannot  discharge  them,  and  leave  his  judgment 
in  force  as  to  the  land.  See  also.  Dean  v.  Patton,  13  Serg.  4r  naxcle^ 
S41,  and  DtmcaA  v.  Harris,  17  Serg.  ^  Rcmle,  486.  A  levy  on 
personal  property,  cannot  be  conudered  as  notice  to  a  purchaser, 
that  the  creditor  means  to  rely  on  his  lien  upon  the  debtor's  lands. 
It  is  an  indication  of  a  different  intention.  The  fieri  facias  itself  is 
no  lien  upon  the  land,  until  it  is  seized  in  execution  by  virtue  of 
the  writ '  It  is  a  lien  upon  the  defendant's  goods  from  the  tkne  of 
its  delivery  to  the  sheriff,  and  where  goods  of  sufficient  value  are 
actualFy  seized  in  execution,  the  debt  is  extinguished,  and  the  judg« 
ment  satisfied.  In  the  fact  of  levying  on  personal  property,  what 
is  there,  of  actual  notoriety,  calculated  to  supply  the  notice  by 
scire  fucias  of  the  creditors  purpose  to  renew  or  revive  his  lien  upoa 
the  defendant's  land  ?  Certainly  nothing.  If  then,  we  go  to  the 
record,  we  find  an  entry  of  ^ fieri  facias  issued,  and  returned,  *•  levied 
on  personal  property."  Is  there  any  thing  in  this,  that  reallv  in- 
timates the  creditor's  design  to  maintain  his  Hen  upon  the  landt 
On  the  contrary,  the  entry  shows  that  the  creditor  has  resorted 
to  the  def^adanVfei  goodt,'for  the  satisfaction  of  -his  dekt;  and  ih^ 
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(Appeid  by  Henty  Bets,  fo^ph  Hieilm*,  Lewis  Reet,  and  MichseL  Haef- 
raydcr,,  Isaac  M,  Young,  and  Jacob  Fritz.) 

kgal  consequence  is,  that  be  is  not  at  liberty  ta  give  tbno  up^.  and* 
proceed  against  the  land.  In  the  case  of  Pennock  v.  MIRmm^,!^ 
Serg.  Sf  MatoUy  144^  the  decision,  was,  **barelj  on  tfaevlTectof  a. 
levy  on  particular  lands,  preser.ving  the  lien  on-  the  land'  levied," 
without  a  scire  fstdas  to  revive;  and  it  was  decided  on  the  authori^ 
of  Young  v.  TaykfTy  that  it  was  sufficient  for  that  purpose,  though^ 
Judge  Duncan^  who  delivered  the  opinion  of  the  court,,  declared, 
that  if  the  matter  were  ra  integra^  he  would  have  given^a  differ*, 
cot  decision. 

Upon  the  present  question,  I  consider  this  court,  as  untrammeled 
by  fermer  decisions.  We  have  the  plain  and  unequivocal  enact- 
ment of  the  legblature  for  our  guide,  without  any  reason  to  suppose, 
that  if  they  bad  foreseen  the  case  now  under  consideration,  they 
would  have  employed  one  word  more  or  less,  in  order  to  bring  it 
within  the  exception  to  their  limitation.  There  is  no  instance  in 
vhich  ^feri  facias  levied  merely  upon  personal  jproperty,  has  been 
held  to  be  within  that  exception ;  nor  can  the  decisions  or  practke 
under  the  statute  of  Westminster.  2d,  in  my  opinion,  warrant  such 
a  construction,  in  relation  to  a  fieri  facias  thus  executed.  The 
<>bject  and  character  of  that  statute,  and  of  our  act  of  the  4th  of> 
April,  1798,  are  indeed  sodifierent,  that  I  am  at  a  loss  to  discover* 
the  propriety  of  reasoning  from  one  to  the  other. 

In  fine,  we  think,  that  as  no  scire  facias  was  sued  out,  according 
to  the  second  section  of  the  act  of  the  fourth  of  April,  1798,  to  re- 
vive  the  judgments  of  Jacdb  K  Boyer^  for  the  use  of  Hgnry  BetZf 
and  the  judgment  o{  Joseph  Hiester,  Esquire,  within  five  years  from 
the  first  return  day  of  the  term,  of  which  they  were  respectively 
entered,  they  did  not  continue  a  Uen  <m  the  real  estate  or  the  de- 
fendants therein  named  beyond  that  period,  notwithstanding  the 
fieri  facias  issued  upon  them,  and  levieo  on  the  personal  property  of 
these  defendants.  The  appellee,  Jacob  Hawk  had  issued  a  writ  of 
jctre/octa^,  to  continue  his  lien,  so  tt^it  in  fact,  the  case  was  be- 
tween those  who  had  complied  with  the  law,  and  those  who  had  dis* 
r^arded  it 

Gibson,  C.  J. — ^No  man  is  more  ready  than  I,  to  admit  the  fallacy 
of  the  construction  in  Young  v.  Taylor,  but  as  it  has  laid  the  foun- 
dation of  a  practice  extensively  adopted,  I  think  that  the  germ  of 
jnucb  evil  is  discernible  in  the  present  departure  from  it  The  im- 
portance of  that  case  is  not  derived  from  the  point  directly  decid- 
ed, but  from  the  breadth  of  a  principle  asserted  in  it,  that  ^  no 
change  wat  intended  in  the  nH>de  of  keeping  judgments  dire,  by 
issuing  an  execution  within  the  year  anodaj,  superseding  the 
necessity  of  issuing  a  scire  facias  under  the  statute^ot  Westnunster 
ibe  second.''  Since  that  statute,  the  judgm^t^was  kept  alive  by 
ibe  jutting  and  continuance  of  an  execution,  widx>ut  regard  to  tb^ 
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(Appeal  lijr  HcuT  Bets,  Joseph  Htcaler,  Lewk  Reee*  end  Michael  Raef* 
aaydei^  Iseac  M.  Young,  and  Jacob  Frkc,) 

circannAaiioe&oCa  levy,whkh  was  conaidered  to  be  immaleria} ; 
and  I  feel  omfideDt  tluit  on  the  authority  of  this  diotumf  the  Muiie 
practice  fans  prevailed  in  m^^  parts  of  ike  state,  as  uoioterrupt- 
edty  since  the  act  ofassembly,  as  it  did  before.  To  follow  it  to  toe 
point  at  which  it  has  been  arrested  by  Ae  legislature,  would  jnto* 
duce  no  material  inconvenience ;  for  although  little  accordant  with 
the  letter  or  spirit  of  die  act,  I  am  not  aware  that  it  has  ever  pro- 
duced  injustice :  what  the  consequences  of  overturning  it  may  be 
retrospectively,  no  man  can  foresee.  Purchasers  have  reposed  on 
it  for  twenty  years;  and  to  deprive  them  of  a  title  founded  in  a 
practice  repeatedly  recognized  by  judicial  decision,  ought  to  require 
the  presence  of  an  overruling  mischief,  which,  it  seems  to  me,  does 
not  exist  I  am,  therefore,  avarae  to  any  change,  particularhr.  in 
what  seems  to  me  to  have  become  a  rule  of  property ;  and  I  aa» 
happy  to  say  my  brother  Rounas,  is  of  the  same  opinion. 

The  judgment  and  decrees  of  the  court  of  Common  neas,are 
affirmed 

Rogers,  J.— Concurred  with  the  Chief  Justice* 


THENRY  BETZ,  assignee  of  WILLIAM  GREEN,  o^ainH 
GEORGE  HEEBNER. 

An  assignee  of  bonds,  whkh  ai^  secured  by  a  mortgage,  is  entitled  to  idl  the 

secdrity  which  the  mortgage  afibrds,  although  he  did  not  know  of  iu  ex^ 

istence  when  he  toc^  an  assignment  of  the  bonds. 
An  assignment  of  the  mortgage  deed,  to  one  who  holds  part  of  the  bonds, 

gives  him  no  preference  nver  the  other  bond  hoMers,  in  the  distribotioa 

of  the  proceeds  of  sale  ot  the  mortgaged  premises. 

Error  to  the  Common  Pleas  of  Schuylkill  county. 

This  case  came  before  the  court  of  Common  Pleas  on,  a  rule  to 
iKppropriate  the  proceeds  of  the  sale  by  the  sheriff^  of  the  real  estate 
ot  George  Heebner* 

The  following  facts  were  agreed  to  as  a  special  verdict 

George  BeAner^  the  defendant,  on  the  12m  April,  1814,  execute 
ed  a  noortgage  on  150  acres  of  land  to  secure  the  payment  of  nine 
iNmds,  ^ven  at  the  same  time,  to  WilRam  Green^  and  which  fA 
ibie  on  the  1st  of  April,  in  each  year  thereafter.  The  two  first 
bonds  were  p!ud  when  ttiey  fell  due.  On  the  6th  of  September, 
1816,  the  thiee  \txi  bonds  were  assigned  by  Green  U>D<mid  Groef^ 
and  the  payment  thereof  was  guaranteed  by  iShe  saSfl  Cheen :  these 
bonds  we]%  afterwardls  on  the  9th  September,  1816,  assigned  to 
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*     <0eAry  Ifatz,  ifeNgnee  cf  WHlkm  Grees,  v.  George  Heebner.) 
George  Heisler,  b j  Gfroe^,  who  aho  guarranteed  the  payment  there- 


of:  one  of  these  three  wa»afterwarcls  assiffned  by  Heisler  to  Jolin 
Stroke  Who  'brought  a  suit  thereon,  obtained  judgment,  issued  o,  fieri 
facias^  which  wa^evied  on  personal  property^  and  issued  a  vend, 
hoopoe,  upon  which  the  sherin  returned  "  sold  and  proceeds  applied 
io  prior  executions.**  The  other  two  of  the  three  last  mentioned 
bonds,  were  assigned  by  Hosier  to  the  Farmers  Bank  cf  RmuRng^ 
who  Ai^ught  *kuit  thereon,  obtained  judgment;  issued  fm  facias^ 
«nd  levied  on  the  mortgaged  premises.  On  the  27th  July,  1818, 
the  iqprtgage  deed  was  first  put  on  record.  On  the  8d  September,  - 
1818,  the.mortgage  deed,  together  with  the  four  last  bonds,  were 
assigned  by  Green  to  Henry  Betz^  the  plaintiff,  who  issued  a  sdre 
facias  upon  the  mortgage,  obtained  judgment,  issued  levari  facicUf 
upon  which  the  mor^a^ed  premises  were  sold  for  eight  hundred 
dollars,  and  the  m«ney  paid  into  court  for  appropriation.  The 
question  for  the  opinion  of  the  court  was,  whether  Henry  Betz^  the 
assignee  of  the  mortgaee,  was  entitled  to  the  whole  amount  of  the 
proceeds  of  the  sale,  m  dischai^  of  his  four  bonds;  or  whether 
each  holder  of  a  bond  was  entitled  to  a  pro  rata  diy^dend  thereof 

The  opinion  <yf  the  court  below  was,  that  the  mortgage  was  a 
security  for  all  the  bonds,  and  that  the  proceeds  of  sale  dbould  be 
distributed  pro  rata  among  the  holders. 

This  opinion  was  here  asngned  as  error. 

Banncm  tod  Biddle^  for  plaintiff  in  error. 

This  case  differs  from  the  case  of  Donnelh  r^Hayes^  17  Serv^  4* 
R^nUef  400,  in  this,  that  at  the  time  Betx  took  the  assigninent  or  the 
mortgage  and  bonds,  be  had  no  notice  tiiat  the  first  bosids  were  un- 
paid, and  in  the  hands  of  assignees.  The  assignees  of  the  first  bonds 
knew  nothing  of  the  mortgage  when  they  took  tiieir  assignments, 
for  it  was  not  on  record  at  the  time:  Bets  has  therefore  greater 
equity,  and  a  superior  legal  right,  in  bavins  an  assignrnent  of  the 
mor^ge  itself.  WeUs  v.  Archer,  10  Serg.  ^  Rawle,  412.  When 
Oyven  asogned  the  first  bonds,  tfiere  was  no  lien  on  the  land,  and 
he  had  a  right  to  make  what  bargain  he  pleased  with  the  asagnees, 
and  having  reserved  to  himself  the  mortgage,  for  the  security  of 
the  last  bonds  alone,  this  agreement  vrill  have  the  effect  which  the 
parties  designed  it  should  have. 

SmitK  for  defendant  in  error,  whom  the  court  declined  to  hear. 

Judgment  ^tffirmed. 
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f^     MKSikEh  BOWMAN,  against  the  executors  <if  HBRRY  !(££&, 

deceased. 

•^  .' 

Previously  to  the  lettVsinent  of  an  account  In  the  Orphans  Cqprt»  an  action 
^asMUToptU  will  not  lie  by  the  ward 'against  his  guardian,  tocooapel  such 
settlement  and  payment  of  the  balance.  ^ 

The  Ckptans  Court  has  full  power  and  authority  to  settle  the  account  or  a 
:guard«aa,  and  if  a  balance  is  found  to  be  in  his  hands,  when  the  ward 
arrives  at  fulljige,  to  compel  the  payment  of  it,  by  attachmeutjor  sequel 
Oration  of  the  gO(Xls  or  lands  of  the  accountant.        "       ^         •      ^ 

A  settlement  made  by  the  guardian  once  in  ^ery  three  years,  m  pursu- 
suance  of  the  3d  section  of  the  act  of  the  31st  March,  1831,  is  not  conclu- 
sive upon  the  waixl,  but  may  be  impeached  upou  tfte  final  settlement  of 
the  account  when  the  wari  arrives  at  lull  age. 

Upon  the  death  oi  a  guardian  before  the  heiUinient  of  his  account,  his  re- 
presentatives  may  be  cited  and  compelled  to  settle  it ;  and  the  Orphans 
Court  may  exeicisc  the  'same  power  to  compel  them  to  pay  over  tlio 
ibaiance  as  they  would  against  the  guardian  himself « 

4 

Appeal  by  the  plahitifTfrom  the  decision  of  Hustoiti  J.  at  a  Or- 
ckit court  held  io  Lebanon  county. 

Henry  Herr,  the  defendant's  testator,  had  been"  the  guardian  of 
.Micksel  Btwosfian^  the  pJaintiff,  and  died  without  having  settled  a 
*evardiansbip  account  of  the  estate  of  his  ward  which  ha!d  come  to 
£i8  hands. 

The  plaintiff  Michael  Bowman^  after  he  arrived  at  full  age» 
brought  this  suit  against  the  representatives  o{  Henry  Herr,  bis  late 
guardian,  and  claimed  to  recover  upon  a  declaration  for  money  had 
and  received  for  his  use. 

Upon  the  trial  of  the  cause,  the  plaintiffoflered  evidence  of  the 
receipt  of  mooey  by  the  defendant's  testator,  as  the  guardian  of  the 
plaintitt^  to  which  the  defendant  objected,  on  the  ground  that  the 
plaintiff  could  not  support  his  action,  without  showing  that  previ* 
ously  to  the  institution  of  it,  the  guardian  or  his  representatives  bad 
settled  a  guardianship  account  in  the  Orphans  court  This  objec* 
tion  having  been  sustained  by  the  court,  the  plaintiff  took  a  nonsuit, 
which  he  afterwards  moved  the  court  to  take  oS,  and  which  being 
refused,  he  entered  this  appeaL 

In  this  court  the  cause  was  argued  by 

Elder  €Lnd  Hopkins^  for  plaintiff  appellant 

Kline  and  Weidmany  for  appellees* 

The  opinion  of  the  court  was  delivered  by 

Rogers,  J. — At  the  comnu)n  law  a  guardian  is  liaWe  to  an  action 
of  account  render,  but  there  is  tio  instance  of  an  action  for  money 
had  and  received,  having  been  sustained  against  him,  before  settle- 
ment of  his  account  The  remedy  by  account  render,  b  but  seldom 
resorted  to,  but  the  practice  is  for  the  ward  to  file  a  bill  in  chancery, 
calling  the  guavdian  to  account  The  Equity  Courts  take  jurisdic- 
tion  on  the  ground  of  their  general  superintendance  cMf  all  infanti, 
and  because  the  jfuardian  is  a  trustee ;  and  it  is  the  peculiar  duty 
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(Michael <BoWi»4n,  v.  the  eq^utor't  of  Henry  Kecr^decMiedil 

of  chancery  to  eoAire  the  faithful  discharge  of  9  tntft  Thia  course 
has  many  advantages^  as  the^uardianjnay  Ge  ^examiued  op  oatb> 
and  iscomp^able  to  produce  boolg^aad  paper%  agd  other  written 
doc^ents,  that  may  lead  to  a  thorough  investigation  of  the  e^ge^ 
afi'd  a  just  decision  W  the  conti'oversy,  Co^  lAi.  89*  1  Blac*  Conu 
463.  Bac  Ab,  Title  guardian  and  ward.  The  same  results  may 
be  obtained  in  the  action  of  account  render^  although  in  a  mode 
more  4roables«me  '  and  expensive.  But  this  cannot  be  done  in 
assumpsttj  which  may  be  the  reason,  that  no  such  acfion  has  ever 
been  attempted.  As  early,  as  the  27th  March,  1713,  all  authority 
in  rekiAon  to  guardian  and  ward,  \^^  committed  to  the  Orphans- 
Court,  with  an  appeal,  as  the  law  now  stands,  to  the  Circuit  Court, 
and  afterwards  to  the  Supreme  Court.'  They  were  vested  witb 
the  power  of  appointing  guardians,  and  it  is  made  the  especial  duty 
of  the  court  to  see  t^t  the  trust  is  faithfully  discharged*  and  for 
this  purpose,  they  are  clothed  with  authority,  at  any  time  to  exact 
security  from  the  guardian,  may  discharge  him  on  his  own  appli- 
cation, or  may  dismiss  him  for  malfeasance,  or  any  other  just  cause,- 
and  compel  him.  by  attachment  or  sequestration  to  pay  over  the 
balance  in  his  hands,  and  surrender  all  muniments  of  title  in  his 
possession* 

In  the  lltfa  sqption  of  the  act,  it  is  directed,  that  when  tile  TMXi0t 
has  been  fully  paid,  satisfaction  shall  be  entered  in  the  Oi^hans 
Coort    When  bonds  have  been  taken  in  pursuance  of  the  act  of 
the  3Qth  March,  1821,  the  condition  of  the  bond  i8,i;o  render  a  just 
and  true  account  in  the  Orphans  Court,  and  to  deliver  up  the  pro- 
perty of  the  minor,  agreeably  to  the  decree  or  order  of  the  court* 
The  third  section  of  1^  act  requires  the  guardiail  to  settle  once  in 
every  three  years,  in  the  same  court,  and  at  such,  other  times  as 
may  be  required  by  the  court.    These  various  acts. evidently  show 
that  the  l^islature  intended  to  devise  a  system  complete  in  itself, 
by  the  erection  of  a  tribunal  with  all  the  power  necessary  to  afibrd 
adequate  relief.    Which  view  of  the  case,  taken  in  connection  with 
the  act,  which  prescribes,  that  when  a  remedy  is  provided,  a  duty 
enjoined,  or  any  thing  is  directed  to  be  done,  by  an  actof  assembly^ 
the  directbns  of  the  act  shall  be  strictly  pursued,  induced  the 
opinion,  that  the  Orphans  Court  alone,  had  the  power  to  comipel 
the  settlement  of  a  guardian's  account     In  Denison  v.  Comtoe//,  17 
Serg.  4*  Bawlcy  878,  it  was  decided,  that  the  Orphans  Court  were 
the  proper  tribunal  to  settle  accounts  between  guardian  and  ward. 
For  this  purpose,  they  are  cicthed  with  the  authority  of  a  court  of 
equity.     They  may  examine  the  gtiardian  on  oath,  to  charge  or 
discharge  him,  may  compel  the  production  of  books  or  other  docu- 
ments, and  in  general,  may  exercise  every  authority  necessary  to 
enforce  a  laithful   performance  of  the  trust    The  accoonts  of 
guardians  consist  of  a  variety  of  items,  some  very  trifling  in  amoiuit, 
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(Michftel  BowmVi.  v.  tlie  cxecntofB  of  Henry  Hen\ deceased*) 

and  if  tlie  investigatioi^Yiiust  be  conducted  on  the  principles  of  the 
eommon  )aw,  injustice  of  the  most  glapng  kind  may  ireduently  be 
the  result,  for^nnle^  the  guardian  be  prepared  in  case  pfa  disputed 
account  with  the  proof  of  every  vbucher,  his  charge  before  a  com- 
mon law  pourt  will  be  disallowed.  And  to  maKe  this  the  duty  of  a 
guardian,  in  the  course  of  a  trial,  which  is  frequently  tecminatedin 
a  single  day,  would  be  such  an  intolerable  hardship,,  as  to.  prevent 
persons  from  accepting  a  trust  which  cannot  b^attend^^  with 

I>rofit,  but  *must  necessarily  result  in  trouble,  and  "Eventual 
OSS.  The  Orphans  Court  may  on  the  contrary*  in  the  exercise  of  a 
reasonable  discretion,  allow  tune  to  procure  proof  of  expeiMitureSy 
or  may  supply  the  want  of  a  r^ular  voucher,  (whiqh  ought  to  be 
done  with  great  caution,),  by  the  oath  of  the  guardian  himselil 
And  this  should  be  permitted,  when  from  the  nature  of  things,,  no 
regular  vouchers  can  be  attained,  as  for  travelling  expenses,  going 
to,  and  returning  from  school,  and  others  of  a  similar  character. 
The  office  of  guardian  is  one  of  peculiar  trust  and  confidence ;  it  is 
tberdbre  of  imjportance  that  we  should  adopt  no  rule,  which  may 
prevent  men  or  the  first  inte^ity  and  character^  from  accepting  the 
trust 

It  is  said,  that  Denison  v.  Comwell  is  contrary  to  the  practice. 
Of  thi^  practice,  so  confidently  relied  <»,  no  on^  member  of  the 
Courtis  aware,  and  if  so  general,  as  to  furnish  a  rule  for  deciaon,.it 
18  angular,  that  not  a  trace  of  it  should  exist  in  the  books.  The  case  of 
Denison  y^ComweUy  has  alone  been  produced,  and  which  establishes 
a  rule  directly  the  reverse.  Whether  in  any  case^a  minor  would 
be  concluded  by  an  account  settled  in  bis  minority,  it  is  not  neees- 
sary  to  decide.  It  is,  however,  plain  he  would  not  be  prevented 
firom  impeaching  an  account,  settled  in  the  Orphans  Court,  in  pur- 
suance of  the  third  section  of  the  actof  1821..  In  directing  a  settle-  * 
ment,  once  in  every  three  years,  the  legislature  intended  it  as  a 
measure  of  precaution,  an  additional  security  to  the  infant  By  the 
settlement,  the  court  and  the  friends  of  the  mfant,  have  an  oppor- 
tunity of  knowing  the  situation  of  the  estate ;  if  these  is  any  reason 
to  apprehend  iniury  to  the  rights  of  the  minor,  measures  may  be 
taken  to  guard  his  interests,  either  by  dianissing  the  guardian,  or 
compelling  him  to  give  additional  security  for  the  performance  of 
his  duty.  Such  a  settlement  would  not  conclude  the  infant,  and  it 
may  be  doubtful,  whether  it  would  be  even  pfima  facie  evidence 
in  favour  of  the  guardian.  The  Orphans  Court  would  have  the 
po^er  to  compel  a  re-settlement  of  the  account,  after  the  infant 
attained  his  age.  Such  a  settlement  alone  would  be  conclusive, 
upoi)  both  guardian  and  ward. 

Ifcubts  have  been  expressed  whether  the  Orphans  Court  have 
power  to  enforce  theirtiecrees.  It  has  been  said,  fliat  resort  must 
be  had  for  that  purpose  to  the  common  law  courts.  After  settie- 
ment,  enaction  oi  asmrnpsU  vOi  lie,  to  enforce  payment   of  the 
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(Michael  Bowman,  u,  the  executors  of  Heniy  fleir,  deceased.) 

1>alance ;  but,  it  ist>y  no  means  conceded  that  it  is  tke  only,  althoi^h 
it  is  the  usual  remedy.  By  the  8th  section  of  the  act  of  the  27th 
March,  1713,  the  justices  may  send  their  attaclunent  for  contempt, 
and  may  force  obedience  to  their  warrants,  sentences  and  orders 
concerning  any  matter  or  thing  cc^nizable  in  the  same  courts,  by 
imprisonment  of  the  body,  a  sequestration  of  lands  or  goods,  as  fully 
as  any  court  of  equity  may  or  can  do.  As  early  then,  as  the  first 
organization  of  the  court,  mil  and  plenary  authority  has  been  ^ven 
them,  by  attachment  or  sequestration,  to  enforce  compliance  with 
their  order  or  decrees. 

By  the  (leath  6f  Henry  Herr,  the  guardianship  ended,  and  if 
there  was  a  balance  in  his  hands,  the  minor  became  a  creditor  of 
the  estate,  and  this  the  administrator  may  be  compelled  to  settle 
and  pay  over.  Whatever  the  deceased  has  received  in  his  indi- 
vidual or  fiduciary  character,  his  representatives  may  be  compelled 
to  settle,  either  by  attachment  or  sequestration,  as  in  the  case  of 
4he  guardian  hiir^lf. 

Judgment  affirmed- 


BENJAMIN  HART,  for  the  use  of  JOHN  SHAUB,  agmta 
TOICHAEL  WITHERS,  GEORGE  WITHERS,  and  JOHN 
WITHERS,  trading  under  the  firm  of  JOHN  WITHERS,  &  Ox 

in   ERROR. 

One  partner  cannot  bind  his  co^partner  by  deed,  itlthoug^  it  be  given  in  a 
tranaactioQ  in  tke  course  of  the  business  of  the  firm,  imd  the  benefit  of 
the  contract  be  received  by  the  firm. 

In  snch  case  where  an  award  had  been  made  against  the  defendants,  and 
by  agreement  they  were  let  into  a  defence  on  the  merits^  without  being 
in  any  degtee  prejudiced  by  -tiie  award,  in  their  defence,  they  are  not 
precluded  by  the  agreement  from  patting  in  the  plea  of  non  est  factum, 
and  availing  themselves  of  the  fact  that  the  instrument  declared  on,  was 
executed  but  by  one  of  the  firm  only, 

'But  if  such  agreement  had  that  effect,  it  would  be  waived  by  taking  issue 

on  the  plea  of  non  est  factum,  instead  of  moving  to  have  it  struck  out. 
*  When  suit  is  brought  against  several  partners  upon  a  sealed  instrument, 
executed  bv  one  for  all,  the  plaintiff  cannot  recover  against  the  partner 
who  actually  executed  the  instrument  alone. 

Error  to  the  District  Court  for  the  city  and  county  of  Lancaster. 

In  that  court  it  was  an  action  of  covenant,  brougnt  by  the  plain- 
ti£r,  who  was  also  piaintifi*  in  error,  against  the  defendants,  upon 
the  following  agreement : 

"  Be  it  remembered,  that  on  the  13th  day  of  January,  1816, 1 
have  purchased  of  Benjamin  HarU  forty  acres,  or  as  much  more  as 
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(Benkmin  Hart,  for  the  use  of  John  Shaub»  v.  Micha^  Withers*  George 
Withers,  and  John  Withers,  trading  under  the  firm  of  John  Withers, 

acCo.) 

he  may  chooee  to  let  me  have  of  woodland  on  the  place  said  Hari 
bought  o(  Joseph  Miller,  in  Colerain  township,  at  the  rate  of  twenty- 
four  dollars  per  acre.  The  cutting  to  begin  at  the  comer  near 
John  Caughey*s  field,  and  from  thence  along  the  road  to  the  lower 
end  of  the  meadow  on  said  place,  and  to  cut  back  in  regxdar  propor- 
tions or  distances  from  said  road ;  and  I  do  hereby  agree  to  give  to 
said  Harty  as  soon  as  the  quantity  is  surveyed,  three  notes  for  the 
amount,  payable  at  either  of  Uie  banks  in  Lancaster  county,  in 
equal  proportion  :  the  first  note  payable  on  the  first  day  of  July 
next,  the  second  on  the  first  day  of  October  thereafter,  and  the  third 
and  last  payment  on  the  first  day  of  January  following*  It  is  fur- 
ther agreed  that  I  am  to  give  said  Hart  two  thousand  good  and 
sufficient  chesnut  rails  out  of  said  wood  cutting,  for  which  I  am  to 
have  a  credit  of  thirty  dollars  on  the  amount  of  th§  wood.  The 
wood  to  be  all  cut  before  the  first  day  o(May,  1817,  and  the  wood 
to  be  coaled  in  the  same  season.  In  witness  whereof,  I  have  here- 
unto set  my  hand  and  seal  the  day  and  year  first  above  written. 

John  Withers  J  ^  Co. 
Witness, 

William  Murray  t 

Joseph  Miller  J* 

The  plaintiff  entered  a  rule  of  reference,  under  which  arbitra- 
tors were  appointed,  who  on  the  10th  November,  1818,  made  an 
award  in  favour  of  the  plaintiff  for  eleven  dollars  and  seventy  cents 
with  costs.  On  the  22a  March,  1820,  the  attornies  of  the  parties 
agreed  **  that  the  award  of  arbitrators  in  this  cause  should  stand 
lis  a  security  for  the  sum,  if  any,  which  shall  hereafter  be  found  to 
)>e  due  on  trial ;  and  that  the  defendants  are  to  be  let  into  a  defence 
upon  the  meritSy  vdthout  being  in  any  degree  prejudiced  by  the  award  in 
$heir  defence." 

The  pleas  of  the  defendants,  upon  which  the  cause  was  put  to 
issue,  were  non  estfaciumy  and  performance  with  leave,  &c. 

On  the  trial,  the  plaintiff,  after  proof  that  the  article  of  agree- 
ment on  which  suit  was  brought,  was  executed  by  John  Withers,  but 
not  in  the  presence  of  the  other  partners,  offered  in  evidence  in  con- 
nection with  that  agreement:  **  the  agreement  entered  in  the  cause 
by  the  attornies  to  try  the  cause  upon  the  merits,  and  to  show  that 
at  the  time  of  entering  into  the  article,  John  Withers,  Michaa 
Withers,  and  Geo,  Withers,  were  iron  masters  in  company,  that  they 
acted  and  transacted  business  for  each  other,  by  oae  executing 
deeds  in  the  name  of  one  for  the  use  of  all  of  the  company.  That 
the  whole  proceeds  of  the  timber  were  taken  to  the  company 
works,  and  there  used  for  the  joint  interest  of  the  company,  with 
the  ftdl  approbation  of  all  the  defendants/' 
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(BenjuDln  Hart»  for  Uie  use  of  John  Shaub,  v.  Michael  Witheriy  George 
Withers^  and  John  Withers*  trading  under  the  firm  of  John  Withers, 
&Co.) 

This  evidence  being  objected  to,  was  rejected  by  the  court,  and 
a  bill  of  exceptions  sealed 

The  plaintiff  then  offered  this  evidence  against  John  Withers 
(the  party  who  executed  the  article)  alcme,  this  was  also  objected 
to,  rejected  by  the  court,  and  cmother  bill  of  excepti(»i  thereupon 
sealed. 

These  bilk  of  exception  were  severally  assigned  for  errors. 

Jenkins  for  the  plaintiffin  error,  contended  thai  the  evidence  was 
competent  to  charge  the  defendants  upon  the  contract  declared 
upon  by  the  plaintiff  It  was  incumbent  on  the  plaintiff  to  prove 
that  the  defendants  were  partners,  that  the  contract  related  to  the 
partnersh^)  bu^ess,  and  that  the  deed  declared  on  was  the  deed 
of  all  the  partners.  The  evidence  offered  went  to  establish  all 
these  poiiAs.  As  a  general  rule  it  is  conceded  one  partner  cannot 
bind  his  co-partners  by  deed,  but  the  partners  may  agree  to  be 
bound  in  that  way,  and  then  the  deed  of  one  would  be  binding  on 
all. 

1.  What  agreement  will  confer  this  power  1 

2.  Wliat  is  the  usual  proof  <^  such  agreement  ? 

It  is  not  necessary  that  such  agreement  should  be  in  writing,  or 
under  seal,  it  may  be  by  parol.  Watson  on  Part.  163.  As  to  the 
evidence  of  assent  necessary  to  constitute  such  agreement,  it  has 
been  held,  that  if  they  are  present  when  the  partner  executes  the 
deed,  the  co-partners  will  be  bound ;  and  this  although  silent  when 
it  is  done.  Their  itssent  is  in  that  case  inferred.  The  evidence  of 
assent  may  be  either  express,  or  inferential.  It  will  be  inferred 
from  the  acts  of  the  parties  at  the  time,  or  their  subsequent  appro- 
bation ;  as  where  one  partner  for  his  private  debt  binds  the  nrm, 
and  subsequently  the  other  partners  assent  to  it,  they  are  bound, 
and  this  too  in  a  transaction  not  of  the  partnership.  Watson  on 
Part.  169.  The  evidence  ofiered  went  to  establish  this  assent  by 
proof,  that  the  contract  was  beneficial  to  the  partnership,  that  the 
fruit  of  it  had  been  enjoyed  by  the  firm,  and  that  their  usual  course 
of  dealing  warranted  this  form  of  binding  the  firm.  If  the  evidence 
did  establish  the  assent  of  all  the  partners  then  they  were  all  bound. 
This  was  for  the  jury  to  determine.  One  partner  cannot  bind  the 
firm  in  a  collateral  gurrantee,  but  the  assent  of  the  other  partners 
to  such,  transaction  will  bind  them ;  and  it  is  competent  to  show  this 
by  proof,  that  the  partners  usually  gave  such  guarrantee.  Chit, 
on  Con.  74.  If  these  partners  wished  not  to  be  lK>und  by  this  deed, 
they  should  have  disclaimed  it  EllioU  v.  Dow,  2  Bos.  Sc  Put.  338. 
Silence  is  evidence  of  assent  in  many  cases.  2  Starkie:  Ev.  38.  If 
one  sell  the  land  of  another  in  his  presence,  and  he  is  silent,  he  can- 
not afterwards  assert  his  title.  To  permit  him  to  do  so  would  be  a 
fraud  on  the  purchaser.    And  in  our  case,  if  in  pcrint  of  fact,  to  bind 
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each  other  by  deed,  was  the  mode  of  dealing  of  these  partners,  it 
would  be  to  permit  a  gross  fraud  not  to  receive  evidence  of  it  te 
bind  them.  A  deed  executed  by  one  partner  for  all,  may  become 
binding  by  subsequent  acts  of  ratification.  Skinner  v.  Dayton^  and 
others,  19  Johnsn  Rep.  513.  This  case  also  shows  that  authority  to 
bind  partners  by  deed,  may  be  by  parol.  But  the  evidence  ofiered 
should  have  been  received  against  John  Withers,  who  executed 
the  article.  Where  a  judgment  bond  was  given  by  one  partner  in 
the  name  of  the  firm,  a  judgment  entered  on  it,  although  not  bind- 
ing on  the  partner  who  did  not  execute  it,  is  on  him  who  did ;  and 
the  court  will  permit  the  name  of  the  former  to  be  stricken  out,  and 
the  judgment  to  stand  against  the  latter.-  Gerard  v.  6a«se,  1  Doil.  > 
119.  1  Blade  Rep.  1133.  Greeny.  Beals,2  CainesR.255.  4Esp. 
Rep.  220.  The  agreement  upon  which  the  defendant  was  let  into 
a  defence,  was  an  agreement  to  try  on  the  merits;  and  on  this  ground 
the  evidence  should  have  been  recieved.  It  never  was  intended 
under  that  a^eement  that  the  defendants  should  be  permitted  to 
avail  themselves  of  a  defence  purely  technical,  which  this  is. 

Buchanan,  contra,  contended  4;hat  no  position  was  better  establish- 
ed than  that  one  partner  cannot  bind  another  by  deed  ffats.  on 
Part.  160.  The  receipt  of  the  consideration  by  the  partners  will 
not  make  it  their  deed,  ^although  it  may  be  in  a  partnership  trans- 
action. Harrison  >v.  Jackson,  et.oL  7  Term.  Rep.  207.  This  case  is 
no  way  distingmshable  from  that  before  the  court  It  was  a  part- 
nership transaction,  on  a  full  an4  valuable  consideration  received  by 
the  partners,  and  one  partner  executed  the  deed  for  all. 

In  aU  commercial  transactions  one  partner  is  considered  the 
authorized  agent  of  the  co-partners,  and  they  are  in  contemplation 
of  law  victuafly  present  at,  and  sanctioning  ithe  proceedings  of  each 
other ;  but  this  holds  only  as  to  simple  contracts.  Taylor  v.  Coryell, 
12  Serg.  ^  Rawle,  243.  Authority  to  one  partner  to  bind  others 
by  deed,  must  be  created  by  deed,  no  subsequent  parol  admowl- 
^ment  will  da  2  Caines  R.  255.  Chit.  Con.  78.  Hie  case  in 
Wats,  on  Part.  163,  is  where  the  partner  executed  -the  deed  in  the 
presence  of  his  co-partner,  with  his  express  assent,  and  as  the  deed 
of  both:  there  both  are  considered  as  naving  executed  it,  the  seal 
being  adopted  by  the  partnec,  who  stood  by,  when  it  was  put  to 
the  paper.  But  it  is  a  very  difierent  case  from  ours,  proceeding  upon 
a  principle  no  way  connected  with  the  doctrine  of  partnership. 
True  in  commercial  transactions,  Mr.  Chitty  sajs  that  subsequent  as- 
sent is  sufficient  to  ratify  any  thing  done  under  the  several  power 
t>f  the  partners  to  bind  each  other ;  but  this  is  confined  to  commer- 
cial transactions  and  to  simple  contracts.  In  such  cases  the  authority 
is  impUed,  and  subsequent  acts  and  acknowledgments  wiH  certainly 
confer  it    But  it  is  not  so  with  regard  io  a  contract  by  deed,  and 
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at  all  erents,  there  is  no  ease,  where  vpon  the  plea  of  ti^  ettfactam^ 
it  was  permitted  to  the  plaintiff  to  prove  the  deed  b;,  evidence  of 
subsequent  assent  on  the  part  of  the  defendant  Upop  4his  plea  no 
evidence  is  competent  but  proof  of  actual  execution. 

The  case  in  19  Johns.  JRep.  513,  was  not  between  a-stianger  arid 
the  partners,  but  between  the  partners  themselves,  it  which  one 
partner  asked  attribution  for  money  recovered  against  him  on  a 
deed  executed  by  him  lor  all,  and  in  the  name  of  all  the  partners. 
The  question  in  that  case  was  not  upon  the  deed,  and  on  the  plea 
o{  nonestfixctum^  but  it  was  collateral  to  it  ;and  very  properly  the 
enquiry  was  permitted  as  to  the  beneficial  nature  of  the  contract  to 
the  firm,  and  subsequent  acts  of  ratification  by  the  other  partners. 
If  a  recovery  had  been  had  against  John  Withers  alone  on  this 
article,,  and  be  had  brought  suit  for  contribution,  and  offered 
evidence  that  the  benefit  of  the  contract  had  been  recieved  by  the 
firm,  then  this  case  would  be  an  authority. 

Hopkins  in  reply :  these  partners  had  authority  to  contract  for 
each  other,  to  promote  the  object  of  the  concern.  Here  the  firuit 
of  the  contract  went  to  the  use  of  the  partners,  and  the  contract 
was  made  in  the  course  of  their  business,  and  for  their  benefit  It 
is  therefore  a  defence  stripped  of  all  equity,  a  mere  legal  shadow, 
and  without  justice.  The  action  is  an  action  of  covenant,  which  in 
Pennsylvania  is  an  equitable  action.  JK/A«  v.  J\/txon,  15  Serg.  4* 
Rawk,  1 25.  At  law  there  is  enough  to  avmd  this  technical  defence, 
but  in  equity  there  is  no  doubt  Assent  is  essential  to  constitute  a 
contract,  but  it  may  be  either  precedent,  concomitant  or  subsequent 
to  it,  and  in  either  case,  the  same  efiect,  a  binding  conhact  is  pro- 
duced. Here  the  proceeds  of  the  contract  were  received  and  used 
by  the  company  with  a  full  knowledge  of  the  contract,  surely  this 
amounted  to  an  affirmance  of  it  Watson  on  Part.  163.  The 
operating  reason  for  the  rule  that  one  partner  cannot  bind  his  co- 
partner by  deed,  is  that  the  consideration  of  a  deed  cannot  be  in- 
quired into.  This  reason  does  not  prevail  in  Pennsylvania^  here  the 
considcratioii  is  open  for  inquiry  in  our  courts  of  law ;  in  Englandf  in 
equity  only,  can  this  be  done ;  amd  it  would  be  against  mercantile 
poKcy  to  allow  the  funds  <^  the  firm  to  be  hung  up  until  this  ques- 
tion could  be  decided  in  equity.  And  in  England,  Lord  Mansfield 
held  in  a  case  at  nisi  prius,  it  is  true,  that  where  the  debt  was  A 
partnership  debt,  one  partner  niay  give  a  bond*  for  it,  Mnding  on  the 
firm.  But  if  the  assent  of  the  partners  is  given,  there  is  an  end  of 
all  reason  for  the  rule.  It  is  clear  that  where  the  partner  is  pre- 
sent when  his  co-parttaer  executes  a  deed  in  the  name  of  both,  al- 
though there  is  no  evidence  of  express  assent,  both  are  bound. 
Here  the  authority  fe  by  parol,  and  the  assent  is  mferred  from  the 
presence,  and  sHence  of  the  partner.    It  establishes  that  assent  may 
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be  shown  by  proof  of  circumstances :  this  being  establidied,  it  is 
manifest  thai  circumstances  necessary  to  evidence  such  assent,  will 
be  as  varioaa  as  the  transactions  of  men  are  diversified ;  and  the 
question  must  be  submitted  to  the  sound  discretion  of  a  jury.  Mere 
presence  is  held  to  be  sufficient  evidence  of  assent ;  other  circum- 
stances ma^  exist  to  demonstrate  it  more  satisfactorily ;  and  it  would 
be  incongruous  to  say  that  actual  presence  alone  is  sufficient  One 
may  seal  for  many,  and  if  all  consent,  it  is  the  seal  of  all,  whether 
there  be  one  or  many  seals.  It  is  the  omsent  then,  and  not  the 
manual  operation  of  sealing  which  makes  the  inetFomeni.  RandaU 
V.  Van  VecfUeriy  19  Johns.  Rep.  60.  In  this  case  there  was  a  mere 
resolve  of  the  corporation  to  pay  five  hundred  dollars  on  the  contract, 
and  it  was  held  such  evidence  of  assent  as  would  bind  the  corpora- 
tion. The  evidence  of  assent  is  mUch  stronger  in  the  case  now 
before  the  court.  He  referr^  also  to  Budumnan  v.  Curry,  19 
Johns.  Rep.  137.  Although  the  case  in  19  Johns.  ^  13,  is  a  case  of 
contribution,  the  whole  court  went  upon  the  principle  that  subse- 
quent ratification  and  assent  veere  equivalent  to  actual  execution 
by  all  the  partners.  But  the  agreement  to  try  on  the  merits,  con- 
trols the  defence,  and  excludes  the  defendants,  from  ground  |mrely 
technical,  and  strippcNl  of  all  equity. 

The  opinion  of  the  court  was  delivered  by 

GiBsoK,  C.  J. — The  law  of  partnership  is  part  of  the  kw  mer- 
chant, which  has  respect  exclusively  to  the  business  of  comnoerce: 
and  as  sealed  instruments  do  not  ordinarily,  enter  into  it,  the  author- 
ity of  a  partner  being  limited  to  the  scope  of  the  trade,  is  held  to 
be  incorapefceut  to  the  execution  of  them.  There  may,  indeed,  be 
a  partnership  to  carry  on  a  business  not  purely  conunercial ;  still, 
however,  the  authority  of  the  partners  is  regulated  by  the  usages 
of  trade.  The  measure  of  this  authority  allowed  by  the  law  mer- 
chant, being  graduated  to  the  exigencies  of  conunerce  by  experi- 
ence, is  the  wholesome  and  the  convenient  one ;  nor  pught  we,  by  an 
apparent  hardship  to  be  drawn  into  a  .desire, to  enlarge  it  Un- 
doubtedly the  partnership  had  the  benefit  of  the  plaintiflf's  wood; 
but  bethought  fit  to  furnish  it  on  separate  account ;  and  even  if  he 
supposed  in  point  of  law  that  the  covenant  <rf  the  party  who  sealed 
the  deed,  bound  all  the  defendants,  yet  that,  as  we  have  lately  de- 
termined in  Moser  v.  JUbenguth^  (M.  ss.)  is  not  such  a  mistake  as 
would  entitle  him  to  equitable  relief;  much  less  can  we  on  the 
ground  of  an  equity  between  the  partners  themselves,  say  that  an 
mstrument  is  a  deed  in  equity,  which  is  not  a  deed  at  law.  That 
even  a  court  of  plenary  chancery  powera  will  interpose  fwor 
against  a  stranger,  on  the  foot  of  such  an  equity,  admits  of  more 
than  a  doubt  Skinner  v.  Daytonf  is  not  that  case ;  and  I  cite  it  mere- 
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ly  to  dissent  from  ^  point  of  doctrine  asserted  in  it,  on  the  authority 
of  Ball  y.  Dumterville,  4  Term  Rep.  813,  that  an  autliority  to  one 

ritrtner  to  bind  the  others  by  deed,  may  in  some  cases  be  by  paroL 
am  at  a  loss  to  conceive  how  that  ease  can  be  deemed  an  author 
rity  for  the  conclusion  deduced  from  it  It  was  the  csimjot  a  bill  of 
sale,  sealed  by  the  one  in  the  presence  of  the  other,  and  delivered 
as  the  act  of  both ;  and  it  is  therefore  clear  that  the  validity  of  tiie 
execution  was  not  supposed  to  depend  on  the  existence  of  a  previ- 
ous authority.  A  thing,  done  in  the  presence  of  another  and  at  his 
request,  is  his  immediate  act ;  as  for  mstance  the  administration  of 
an  oath  in  the  presence  of  a  judicial  officer,,  who  by  the  bye  cannot 
appoint  a  deputy.  One  may  adopt  as  his  own,  a  seal  affixed  by 
another  without  his  authority,,  or  even  against  his  wil],  and  the  de- 
livery, being  his  immediate  act,  makes  the  instrument  his  imme^ 
diate  deed.  The  law  is  fixed  and  certain,  that  the  authority  of , any 
agent  to  bind  by  deed,,  can  in  no  case  or  under  any  circumstances 
be  by  paroL 

But  it  is  alleged  that  the  plaintiff  was  entitled  to  treat  this  as 
the  covenant  of  all  the  defendants,  by  their  agreement  in  the  cause- 
He  had  obtained  an  award  under  the  arbitration  act,  and  the  de- 
fendants, instead  of  appealing,  agreed  to  let  it  stand  as  a  securify 
for  what,  if  any  thing  should  be  found  due,  on  terms  of  being  ''let 
into  a  defence  an  the  merits^  without  being  in  any  degree  prejudiced 
by  the  award,  in  their  defence."  This  word  "merits'*  has  certainly 
no  technical  or  definite  meaning ;  but  I  cannot  understand  how  a 
defendant  can  be  without  merits^  who  cuts  up  the  plaintiff's  title 
by  the  roots,  by  showing  that  he  never  entered  into  the  covenant, 
which  is  the  foundation  of  the  action.     Surely   the  avoidance  of  a 
conveyance  by  the  statute  of  frauds,  would  be  matter  of  defence 
on  the  merits  m  an  ejectment.    What  was  the  object  of  this  agree- 
ment T    Plainly  to  place  the  defendants  in  the  situation  in  which 
an  appeal  would  have  placed  them ;  and  in  consideration  of  the 
expense  and  trouble  thus  saved,  can  it  be  supposed  that  they  con- 
sented to  yield  the  whole  ground  of  their  defence,  or  at  least  an 
impassible  part  of  it  T    It  seems  to  me  that  if  any   thing,  were 
wanting  to  shut  out  such  a  conclusion,  it  would  be  found  in  the 
stipulation,  that  they  were  in  no  degree  to  be  prejudiced  in  their 
defence  by  the  award  :  in  other  words  that  for  all  the  purposes  of 
defence,  they  should  be  put  in  the  attitude  in  which  they  stood 
before  the  reference.    It  was  in  their  power,  by  appealing,  to  ob- 
tain the  advantage  of  this  defence,  and  it  seems  to  me  they  ought 
not  to  be  deprived  of  it  by  any  thing  less  than  a  precise  and  posi- 
tive relinquishment    But  even  if  the  agreement  wer^  such  as  it 
is  supposed  to  be,  the  effect  of  it  was  waived  by  taking  issue  on  tht 
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J  lea  of  non  est  factum,  instead  of  moving  to  have  it  struck  out 
laving  thus  itaked  his  case  on  the  existence  of  a  fact,  the  plain- 
tiff could  not  afterwards  object  to  any  evidence,  which  was  perti- 
Dent  and  competent  to  prove  it. 

Huston,  J.»-In  this  case  I  wiU  state  very  briefly  the  grounds  on 
which  I  cannot  concur  with  the  opinion  of  the  court 

The  grounds  on  which  one  partner  is  not  permitted  to  bind  the 
other  by  deed  in  England  do  not  exist,  or  at  least,  all  of  them  do 
not  exist  here.  They  are  1st  That  the  consideration  of  a  deed 
cannot  be  enquired  into — ^here  it  can.  2nd.  That  a  bond  will  bind 
the  lands  of  any  partner  who  has  lands  after  his  deaths— here  a 
common  note,  nay  account  is  recovered  after  the  death  of  the  debtor 
out  of  land.  It  is  admitted  even  there,  that  one  partner  may  bind 
another  by  bond  sealed  in  his  presence,  although  with  but  one  seal. 
This  must  be  solely  because  his  assent  is  clearly  proved  by  his  being 
present  and  agreeing,  not  dissenting;  now  I  cannot  see  why  assent 
clearly  proved  in  one  way  is  not  as  efiectual  as  assent  clearly  prov- 
ed in  another.  Here  the  ofier  was  to  prove  that  each  of  the  part- 
ners, who  were  iron  masters  and  had  lands  in  partnership,  as  well 
as  chattels,  were  in  the  constant  habit  of  making  contracts  under 
seal,  which  were  ratified  by  the  others,  and  the  benefits  enjoyed 
by  them — that  thb  contract  on  the  face  of  it  for  wood,  was  for 
wood  for  their  ironworks,  and  was  actually  used  at  them,  and  the 
benefit  enjoyed  by  them  all.  I  would  then  have  permitted 
this  to  go  to  the  jury,  and  if  they  found  a  clear  assent  either  be- 
fore or  after,  I  would  hold  them  bound.  One  partner  is  often 
bound  in  equity,  differently  from  what  he  is  at  law,  because  he  has 
received  the  benefit  Lang  v.  Keppde,  1  Bin.  123.  I  would  con- 
fine the  power  to  partnership  transactions,  and  to  property  which 
came  into  partnership,  and  was  enjoyed  by  them  under  a  contract, 
which  they  knew  was  made  by  one  of  the  firm.  I  would  consider 
the  case  of  partners,  whose  principal  property  was  real  estate,  as 
more  within  the  reason  of  what  J  nave  said,  and  hold  them  bound 
by  lease,  and  other  agreements  affecting  lands,  wherever  the  whole 
company  knew  of,  acted  under,  and  derived  advantage  from  such 
contract  As  to  the  agreement  by  which  the  judgment  was  open- 
ed, and  to  try  on  the  merits,  whenever  any  person  applies  to  open 
a  judgment,  he  is  bound  to  state  all  the  objections  which  he  then 
has,  and  every  rule  and  principle,  and  practice  requires  this.  No 
person  should  be  permitted  to  make  successively  several  objections, 
all  of  which  existed  at  the  same  time.  I  would  consider  George  as 
waiving  all  objections,  except  the  one  stated  in  his  affidavit,  viz. 
want  of  notice,  and  opportunity  of  appearing  before  the  referees. 
But  further  it  was  not  agreed  to  set  aside  the  judgment,  it  stood  as 
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a  judgment,  and  the  trial  was  only  to  ascertain  (he  amount  The 
article  of  agreement  was  merged  in  the  judgment,  and  ought  to 
have  been  admitted  to  prove  the  price,  and  quantity  of  wood,  and 
to  show  that  no  receipts  were  endorsed  on  it.  I  am  perfectly  satis- 
fied the  result  of  this  agreement  is  directly  contrary  to  the  under- 
standing of  at  least  one  of  the  parties  to  it,  and  to  what  was  intend- 
ed by  both  when  it  was  made;  or  if  (Hie  intended  this  plea,  such 
intention  was  not  made  known.  I  would  on  the  agreement  con- 
sider this  objection  as  not  allowable. 

Rogers,  J.,  dissented  on  the  point  as  to  the  efiect  of  the  agree- 
ment to  open  the  judgment,  and  let  the  defendants  into  a  trial  on 
the  merits. 

Judgment  affirmed. 


PETER   SNYDER  against  HENRY  ZIMMERMAN,  and 

another. 

Iir  ERROR. 

Thebafl  on  an  appeal  from  the  award  of  arbitrators,  under  the  compulsory 
arbitration  act,  is  not  subject  to  the  practice  in  reference  to  special  baiL 
Where  the  appellee  is  dissatisfied  with  the  ball,  his  course  is  to  apply 
to  the  court  for  a  rule  for  additional  bail,  and  the  opinion  of  the  court 
that  the  bail  is  sufficient,  is  conclusive;  he  cannot  treat  it  as  a  nullity, 
and  issue  execution. 

Bait  may  be  dispensed  with  altogether,  and  suffering  a  term  to  pass  with- 
out objection  on  the  part  of  the  appellee,  dispenses  with  it. 

Writ  of  error  to  the  District  Court  for  the  city  and  county  of 
Lancaster. 

The  case  was  this,  on  the  Ist  of  November,  1824,  an  award 
under  the  compulsory  arbitration  act,  was  filed  against  the  de- 
fendants for  three  hundred  and  ninety  dollars  and  ninety-two 
cents:  they  appealed,  and  Richard  Ream  entered  into  the  recc^- 
nizance  as  their  security;  on  the  27th  of  November  the  plaintiff's 
attorney  excepted  to  the  bail  entered,  on  the  Ist  December 
notice  of  the  exception  was  proved,  and  filed.  On  the  6th  of  De- 
cember a  new  recognizance  was  entered  into  by  Curtis  Ream  as 
security;  on  the  13th  December  the  plaintiff" excepted  to  Curtis 
Ream  as  bail.  On  the  18th,  notice  of  this  exception  was  dven, 
and  on  the  Slst  Curtis  Ream  made  an  affidavit,  which  was  endorsed 
on  the  badt  of  his  recognizance,  "  that  he  was  afireeholder  worth 


Digitized  by 


Google 


894  SUPREME  CX)URT  ILomcoiier^ 

(Peter  Snyder,  y,  Henry  Zimmermfin»  and  another.) 

eigKt  hundred  dollars,  after  paying  aH  his  debts."  This  affidavit 
was  made  before  the  Mayor  of  the  city  of  Lancaster.  The  plaintiff 
disregarding  the  appeal,  issued  a  JL  feu  to  June  term,  1825,  on 
which  a  levy  was  made  on  the  personal  and  real  estate  of  the 
defendants,  who  gave  notice  to  the  sheriff  not  to  sell.  The  sheriff 
sold  the  personal  property,  and  the  13th  August,  1825,  held  an 
Inquisition  on  the  real  estate,  and  on  the  28th  of  August  sold  it 
On  the  5th  of  December,  1825,  a  rule  to  shew  cause  why  the 
Ji.  fa.  &4:,  should  not  be  set  aside,  was  obtained,  and  on  the 
i7th  June,  1826,  the  r^ile  was  made  absolute  and  restitution 
awarded. 

The  District  Court  dts  on  the  second  Monday  in  June,  and  on 
tiie  first  Monday  of  September.  This  writ  of  error  was  taken  by 
the  plaintiff,  who  now  assigned  for  error,  that 

lat  The  award  of  the  1st  of  November,  1824,  was  not  appealed 
from,  the  bail  attempted  to  be  given  being  entered  without  notice 
.to  the  plaintiff  and  therefore  a  nullity. 

2d.  The  bail  entered  after  the  exception  taken  to  the  first  bail 
was  without  notice  to  the  plaintiff,  and  without  justification,  and 
therefore  illegal  and  void. 

,3A  The  Mayor  of  the  city  of  Lancaster  b^id  no  authority  to 
t^ke  the  affidavit  made  by  :the  bail,  and  it  did  not  therefore 
amount  to  a  justification. 

Hopkins^  for  the  plaintiff  in  error,  contended  that  bail  on  appeal 
from  the  award  of  arbitrators  should  not  be  permitted  to  be  en- 
tered without  notice  to  the  appellee.  Under  the  act  of  Assembly^ 
Pardon's  Dig.  20,  certain  requisites  are  required  to  enter  an 
appeal,  and  these  must  be  literally  observed.  The  omission  of  the 
word  firmly^,  in  the  os^th  required  upon  the  appeal  has  been  de- 
cided to  be  fatal  to  it  It  is  of  much  more  consequence  ,that  suffi- 
cient bail  should  be  entered.  The  party  to  be  affected  has  aa 
undoubted  right  to  call  in  question  their  sufficiency.  But  how  can 
he  have  the  exercise  of  this  right  unless  notice  to  him  be  required. 
The  prothonotary  is  but  a  ministerial  officer,  and  bound  to  receive 
the  bail  offered  de  bene  esse.  If  the  bail  is  not  entered,  it  is  the 
duty  of  the  prothonotary,  at  the  request  of  the.  party  in  favour 
of  whom  the  award  is,  to  issue  execution.  He  referred  to  DonaU' 
son  V.  Cunningham,  13  Serg.  ^r  Rawhi  243. 

The  case  oi  Jones  v.  Badger,  in  6  Bin.  461,  is  not  like  this  case, 
for  there  the  appellants  eave  notice  that  the  cc^nizors  would 
answer  any  questions.  Without  this  notice,  the  appellant  may 
enter  whom  he  pleases,  and  the  provision  of  the  act  of  Assembly 
for  sufficient  security  is  inoperative.  But  after  notice  of  excep- 
tion, at  all  events  new  bail  cannot  be  entered  without  such  notice. 
In  England,  the  party  must  give  notice  of  entering  special  bail, 
and  without  such  notice  the  bail  is  a  nullity.  1  ArcKb.  Prac  80. 
Here  after  exception  had  been  ^eni  the  new  security,  without 
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notice  to  the  party,  justified  before  the  Mayor,  who  had  bo  autho- 
rity, to  receive  such  justification.  Bail  must  be  taken  before  a 
person  haying  competent  authority,  before  the  court,  a  judge,  or  a 
commissioner  of  bail,  Jones  v.  Badger^  5  Bin.  462.  In  the  incipient 
stages  of  a  cause,  if  notice  is  not  given  of  entering  special  bail,  the 
plaintiff  may  sue  the  bail  bond,  and  in  error,  S  the  bail  do  not 
justify  upon  notice,  the  bail  may  be  treated  as  a  nullity,  and  exe- 
cution issued. 

Porter  and  Buchananf  for  the  defendants  in  error,  were  request- 
ed by  the  -court  to  confine  their  argument  to  the  third  error 
asagned. 

They  argued  that  whether  the  Mayor  had  the  power  to  admi- 
nister this  oath  to  the  bail  or  not,  was  a  matter  of  indifierence. 
The  appeal  was  regularly  entered,  and  if  the  appellee  were  dissa- 
tisfied, he  should  have  applied  to  the  court,  he  could  not  disregard 
the  appeal  and  issue  execution.  The  right  of  appeal  is  libeially  con- 
strued to  preserve  the  trial  by  jury,  which  the  arbitration  law  in 
some  sort  impugns.  By  the  terms  of  the  act  of  assembly,  no  notice  is 
required  of  entering  bail  to  obtain  an  appeal,  and  it  has  never 
been  the  practice  to  give  such  notice. 

The  rules  as  to  the  mode  of  entering  special  bail  are  not  s^ppli- 
cable  to  entering  bail  for  an  appeal  under  the  arbitration  act 
This  was  long  ago  decided  in  Jones  v.  Badger.  But  the  justifica- 
tion was  well  taken  before  the  Mayor.  Administering  an  oath 
both  here  and  in  England  is  a  ministerial  act,  and  the  Sfayor  had 
power  to  administer  oaths,  which  is  enough.  They  referred  also 
U>  Means  v.  Trout,  leSerg.  ^  Rawle,  349. 

In  case  the  appellee  was  dissatisfied,  application  should  have 
been  made  to  the  court  at  the  next  term  after  exception  taken. 
Zeigler  v.  Fowler,  3  Serg.  ^  Rawle,  238.     Cochran  v.  Parker,  6  Serg. 

if  Hawle,  549.  Here  he  suffered  that  term  to  pass,  and  comes  too 
late  upon  this  exception. 

This  writ  of  error  is  not  well  taken,  and  should  have  been 

quashed:  an  appeal  is  still  pending,  and  there  is  no  final  judgment 

in  the  case,  Gardner  v.  Espy,  1  Perm.  Rep.  73,  and  the  execution 

4X>tild  not  be  issued  in  the  lace  of  the  appeal. 

Hopkins,  in  reply.  We  excepted  to  the  bail,  and  it  was  for  them 

to  justify;  and  they  should  have  done  this  by  the  next  term,  alid  it 

is  they  who  have  slipped  their  time. 
The  Mayor  has  no  greater  or  other  power  in  this  respect  than  a 

justice  of  the  peace;  and  if  a  justice  has  the  power  to  take  the 

affidavit  of  justification  on  exception  to  special  bail,  he  must  hear 

and  determine  the  question  judicially,  wmch  must  be  incongruous. 
Two  terms  elapsed  after  execution  was  issued  before  appucatioii 

to  the  court  to  set  it  aside,  such  application  was  then  out  of  time. 
A  motion  to  quash  the  writ  of  error  cannot  now  be  entertained. 

Afler  joinder  in  error  such  motion  is  never  received. 
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The  opinion  of  the  court  was  delivered  by 

GiBsdir,  C.  J. — ^The  bail  in  an  anpeal  is  not  subject  to  the  prac- 
tice in  reference  to  special  bail.  Where  the  appellee  is  dissatisfied, 
his  course  is  a  rule  for  additional  bail;  but  where,  as  here,  the 
court  is  of  opinion  that  the  imil  is  sufficient,  there  is  an  end  of  the 
matter.  The  allegation  that  the  justification  was  before  an  alder- 
man, is  inaccurate  in  point  of  fact  The  affidavit  of  sufficiency 
was  merely  sworn  to  before  the  alderman,  who  did  nothing  more 
than  administer  the  oath,  as  under  his  gen^n^  pow^  he  ^night 
well  da  But  even  were  the  appeal  erroneously  talen,  the  ap- 
pellee precluded  himself  from  insisting  on  it  Whether  ernme- 
ously  or  not,  it  was  actually  taken,  and  could  not  be  treated  as  a 
nullity,  without  having  been  formallv  quashed.  Bail  may  be 
dispensed  with  altogether,  and  it  has  been  repeatedly  determin- 
ed that,  the  appeUee  does  dispense  with  it  by  sufiering  a  term 
to  pass  without  objection.  Here  there  was  an  appeal  actually 
taken  which  is  still  depending;  and  the  execution  having  issued 
without  a  valid '^  exiting  judgment  to  support  it,  was  properly 
quashed. 

Order  of  the  CcMnmon  Pleas  affirmed. 
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Where  the  pl^n^  interrogated  defendant  witness,  as  to  a  conversation 
which  had.taken  place  between  hiro  and  ft  certain  W.  B.  ;  and  the  wit- 
ness statednhe  conversatioD,  by  which  it  appeared  that  he  had  not  UM 
W.  B.  all  that  he  related  in  court,  ai>d  the  plaiutiflf  then  asked  him 
"why  did  you  not  tell  the  whole  truth  to  W.  B,  ?'*  And  the  witness  re- 
plied **  I  kept  it  bliek  because  I  was  living  in  plaintiff's  house^  as 
tenant,  and  if  I  hacf  told  it,  he  would  have  thrown  me  out  neck  and 
heels,  he  would  have  knockcKd  my  brains  out ;  as  soon  as  he  did  know 
it,  he  took  out  a  landlord's  warrant,"  and  the  plaintiff  then  called  W.  B» 
and  by  him  gave  evidence  to  contradict  the  statement  made  of  the  con- 
versauon:  Held  that  it  was  competent  to  the  defendant  to  give  evidence, 
that  the  plaintiff  was  a  quarrelsome  and  dangerous  man  to  those  he  had  a 
prejudice  against. 

Wherever  a  person  has  colour  of  autliority,  and  acts  under  a  commission 
from  the  appointing  power,  but  which  it  may  be  alleged  has  been  for- 
feited by  some  act,  perhaps  of  an  equivocal  nature,  in  all  such  cases  the 
validity  of  the  commission  cannot  be  examined  in  a  ii|t  in  which  he  is 
not  a[  party.  If  a  person  usurp  an  authority  to  which  ne  has  no  title,  or 
colour  of  title,  his  acts  would  be  simply  void.  But  a  colourf^e  tiUe  to 
an  office,  can  be  examined  only  in  a  mode  in  which  the  officer  is  a  party, 
and  before  the  proper  tribunal,  the  Supreme  Court,  in  whom  by  act  of 
assembly  all  the  authority  of  the  King's  Bench  is  vested.  It  is  not  there- 
fore competent,  when  a  deposition  is  offered  in  evidence,  and  tlie  commis- 
sion of  the  justice  of  the  peace,  before  whom  it  was  taken,  is  shown  ;  to 
prove  that,  after  he  was  commissioned,  he  removed  out  of  his  proper 
county,  where  the  deposition  was  taken,  and  thereby  vacated  his  office. 

When  a  party  has  an  opportunity  of  being  present  at  the  taking  of  a  depo- 
sition, and  does  not  choose  to  avail  himself  of  it,  he  shall  not  afterwards 
be  permitted  to  except  to  a  leading  question,  and  answer  in  such  deposi- 
tion, or  to  make  formal  objections  against  it.  When  a  party  attends, 
and  objects  to  the  form  of  the  question,  then  if  the  opposite  party  per- 
sists, he  does  it  at  his  peril. 

Error  to  the  District  Court  for  the  city  andcounty  of  Lancaster. 

On  the  trial  of  this  cau3e,  the  defendant,  who  is  also  the  de- 
fendant in  error,  for  the  purpose  of  proving  a  payment  of  one  hun- 
dred and  twenty  dollars  to  the  plaintifis,  examined  a  witness  of  the 
name  o(  Jeffries  Marsh,  who  in  his  examination  in  chief,  testified  to 
the  fact  of  the  payment  For  the  purpose  of  destroying  the  testi- 
mony of  the  witness,  the  plaintiffs  interrogated  him,  on  his  cross 
examination,  as  to  a  conversation  which  had  taken  place  between 
him  and  a  certain  Wallace  Boyd.  The  witness  stated  the  conver- 
sation, by  which  it  appeared,  that  he  had  not  told  to  Boyd,  in  that 
conversation,  ail  that  he  related  in  court.  Whereupon  the  plain- 
tiff's counsel  asked  him  the  following  question  :  "  Why  did  you  not 
tell  the  whole  truth  to  Wallace  Boyd  V^  To  which  he  replied  as  fol- 
lows :  "  I  was  not  on  my  oath,  and  I  was  not  bound  to  confess  to 
Wallace  Boyd.    The  reason  I  kept  it  back  was,  I  was  living  in  Wm, 
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MKtm's  house  as  tenant,  and  if  I  had  told  it,  he  would  have  thrown 
me  out  neck  and  heels.  If  I  had  begun  that  kind  of  talk,  he  would 
have  knocked  my  brains  out ;  you  would  not  have  been  troubled 
with  judge  and  jury.  As  fioon  as  he  did  know  it,  he  took  out  a 
landlord's  warrant"  After  the  defendant  had  gone  through  his  tes- 
timony in  chief  and  rested.  Hie  plaintiff  called  Wallace  B^  for  the 
urpose,  among  other  things,  of  contradicting  the  statement  made 
y  Je/frte^JMor^A,  of  the  conversation  which  he  aliedgedhe  had  had 
with  William  Boyd.  The  defendant  then  oflfe(pd  to  prove  by  Boyd^ 
that  MKtm  was  a  quarrelsome  and  dangerous  man  to  those  he 
had  a  prejudice  against ;  to  this  testimony,  which  was  received  by 
the  court,  the  plaintiff  excepted.  The  plaintifl  also  objected  to  the 
admission  of  a  deposition  in  evidence,  on  the  ground  that  Jod  C. 
Bailey,  the  person  before  whom  it  was  taken,  was  not  a  justice  of 
the  peace.  On  the  objection  being  made,  the  defendant  read  in 
evidence  a  commis^on  from  the  Governor,  bearing  date  the  28th 
March,  1821.  The  plaintiff  then  offered  to  prove  "that  since  the 
date  of  the  commission  the  said  Bailey  removed  from  the  county  of 
Chester."  (in  wBich  he  had  been  commissioned,  and  where  the  de- 
position hni^  been  taken,)  "  to  the  city  of  Philadelphia,  that  he  rent- 
ed a  tavern  in  the  city,  and  kept  a  tavern  there  for  eighteen 
months,  and  afterwards  returned  to  reside  in  Chester  coimty ;  that 
during  his  residence  in  Philadelphia,  another  justice  was  appointed 
in  his  stead,  in  the  district  where  Bailey  had  been  a  justice."  The 
court  refused  to  receive  this  testimony,  and  admitted  the  deposition, 
and  sealed  a  second  bill  of  exception.  The  plaintiff  who  were 
present  when  the  deposition  was  taken,  but  objected  to  its  being 
taken,  on  the  ground  that  Bailey  had  no  authority  to  take  it,  and 
took  no  part  in  taking  it,  objected  to  the  admission  in  evidence  of 
this  question,  and  answer  in  the  deposition.  Question  by  defen- 
dant, *'  did  captain  M'Kim  tell  you  that  he  had  received  one  hun- 
dred dollars  of  me  in  Wilmington  and  Brandytvine  money."  Answer 
"yes."  The  court  overruled  the  objection  and  the  bill  thereupon 
sealed  constituted  the  third  bill  of  exceptions.  The  plaintiffi  in 
error,  who  were  also  plaintifis  below,  now  assigned  error  in  each 
of  these  bills  of  exception. 

Parke  for  the  plaintiff  in  error.  The  plaintiffs  did  not  attempt 
to  disprove  the  reason  why  the  witness  had  not  told  Boyd  the  whole 
truth,  the  evidence  given  by  them  went  to  impair  his  testimony  on 
other  grounds.  The  testimony  then  as  to  the  character  of  MKim^ 
was  not  in  contradiction  to  any  evidence  given  by  the  plaintifis,  but 
wholly  irrelevant,  and  introduced  to  fortify  a  witness,  who  as  to 
this  point  had  not  been  attacked ;  and  this  too  in  violation  of  the 
well  established  rule,  that  the  character  of  the  party  in  a  civil 
suit  cannot  be  given  in  evidence.  Anderson  v.  Long,  10  Serg,  4" 
Rawlcj  60.     Nash  v.  Gilkeson,  5  Setg.  Sf  Rawle,  352. 
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Second  bill  of  excerption.*  The  commission  of  a  justice  of  the 
peace  is  vacated  by  his  removal  out  of  the  couutj,  (within  which 
he  is  commissioned^)  animo  retidendu  The  county  bounds  the  ju^ 
risdictibn  of  a  Justice,  the  district  for  which  he  is  commissioned  is  his 
residence,  nespuhlica  v.  MCkan^  4  Yeates,  399.  Commonwealth 
y.SherifofJVorthumberlandj  ASerg,  Sf  Rawle^  275.  It  waw  proper 
to  prove  that  the  justice  had  by  removal  vacated  his  commission, 
and  had  consequently  no  power  to  administer  the  oatk  to  the  wit^ 
ness.  Osbtifii  v.*  Ross^  3  Bin.  539.  The  deposition  could  only  be 
taken  by  a  person  having  that  power.*  Kdkr  v.  JVutz,  5  Serg,  if 
Rawle,  246. 

The  defendant  is  not  helped  by  the' distinction  between  offi<;er9 
defacio  and  dejure.  There  catinot  be  a  justice  of  the  peace  d^factoi 
he  exists  dejure^  or  not  at  all.  An  officer  de facto  comes  in  bjr  colour 
of  right,  in  which  case  his  office  is  vacated  on  a  quo  vmrranto^  A 
bare  shearing  in  and  acting  does  not  make  a  man  an  officer  defactoi 
and  unless  there  is  some  form  of  election,  he  is^  a  mere  usurper. 
Rex  v.  Z/wfe,  2  Strange,  1090.  Andrews^  163.  Baird  v.  Bank  of 
Washington,  11  Serg.  Sf  Rawle,  411.  If  af  justice  resigns  he  ceaseff 
to  be  a  justice,  and  afny  act  done  by  Mm  after  such  resignation^ 
would  be  the  act  of  a  mere  usurper.  His  removal  fronts  proper 
county  has  the  same  effect,  it  vicit^s  his  office  de  facto  and  dejure  i 
after  this  he  could  not  be  sued  for  any  act  done  as  an  officer,  for 
which  otherwise  he  would  have  been  officially  responsible ;  nor 
would  the  individual  who  made  a  deposition  before  him,  be  indicta-? 
ble  for  perjury  in  case  the  deposition  was  false.  Public  policy  too^ 
requires,  that  in  this  country,  where  officers  are  continually  chang- 
ing by  election  or  appointment,  that  their  power  should  c^ase  as 
to  all  the  World,  when  they  go  out  of  office. 

As  to  the  third  bill  of  exception,  he  contended  that  where  the 
partv  refuses:  to  take  any  part  in  taking  a  deposition,  be  must  be^ 
considered  as  absent,  and  in  that  case,  ii  a  leading  question  be  put 
and  answered,  and  received  in  evidence  it  would  be  error. 

W.  Hopkins  and  Hopkins  fot  the  defendant  in  error,  were  desired 
bv  the  court  to  confine  their  afgument  to  the  2nd  bill  of  exceptions. 
Whether  the  justice  of  the  peace,  before  whom  the  deposition  was 
taken  bad  dejure  a  right  to  exercise  the  powers  of  that  office,  was 
not  open  for  enquiry  in  a  collateral  proceeding.  It  was  enough  to 
show,  as  was  done  by  producing  his  commission,  that  he  acted  by 
colour  of  office,  in  the  district  for  which  he  had  been  appointed.  In- 
deed as  to  third  persons^  it  is  enough  to  prove  that  he  acted  as  a 
public  officer,  without  producing  his  appointment  Porter  v.  Luther^ 
3  Johns.  R.  431.  He  is  an  officer  de  facto,  and  that  is  all  we  were 
required  to  show,  and  where  such  officer  claims  to  exercise  his 
office,  his  right  cannot  be  brought  into  question  in  a  proceeding  to 
^ich  he  is  not  a  party.  Commonwealtk  v.  Fowler,  10  Mui.R.  990. 
In  all  collateral  controversies,  in  which  the  officer  de  facto  is  not  a 
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C?t;,  hit  acts  are  coBchisiye  as  to  his  authority.  Parker  v.  Luff'' 
'Qugh,  10  Serg.  Sf  RavJe^  249.  Baird  v.  Bmk  of  WasMngtm^  11 
S€rg.irRav)U,4U.  Riddle  v.  Counh/ of  Bedford^l  Serg.  S^  Rank, 
886.  The  attempt  in  a  collateral  way  to  enquire  on  the  part  of 
third  persons  into  the  compUcated  question,  as  to  the  risht  parti€«*> 
larly  of  a  judicial  officer  to  exercise  his  office,  must  be  always  abor* 
tive  as  it  respects  the  officer>  who  would  not  be  bound  by  a  proceed* 
ing  in  which  he  is  no  party,  and  productive  of  an  obstruction  oC 
justice*  as  it  regards  others,  who  are  usually  ignorant  of  the  precise 
circumstances  in  regard  to  the  authority  claimed  and  exercised* 
The  cases  relied  on  oy  the  plaintiffs  in  error,  are  cases  in  which  the 
officer  was  himself  a  party,  instituted  for  the  very  purpose  of  en- 
quiring into  the  authority  by  which  h%  claimed  the  omce,  and  in 
iome  of  these  cases  the  distinction  is  taken  between  such  direct  en- 
quiry, and  where  it  is  made  in  a  collateral  proceeding.  In  the 
K>rmer  the  right  may  be  enquired  into,  in  the  latter  it  cannot 

Buchanan^  in  reply.  The  question  put  to  the  witness  as  to  the 
yeason  why  he  had  withheld  the  whole  truth  from  Bcyd^  was  a  per- 
tinent question,  and  the  answer  of  the  witness  was  uncontradicted, 
and  should  never  have  been  permitted  to  be  made  the  ground  of 
an  attack^upon  the  plaintiff,  calculated  to  have  an  influence  upon 
the  jury,  wholly  distinct  from  the  object  professed.  Sterkie  Ev, 
4  pU  366.  Ncithep  reputation  of  character  nor  facts  establishii^ 
character  are  proper  for  enquiry,  even  although  the  charaeter  of 
the  paity  is  incidentally  in  issue,  by  charging^  a  fraud  upon  him. 
Phil.  Ev.  139.  Were  it  otherwise,  an  endless  enquiry  would  be 
opened.  If  the  party  could  get  a  witness  to  say  bis  adversary  waa 
a  quarrelsome  man,  he  may,  to  corroborate  his  witness,  according  to 
the  doctrine  established  by  the  court  below,  go  into  proof  that  he 
is  qu^relsome,  and  then  an  interminable  investigation  isop^i  as  to 
circumstances  of  provocation,  the  measure  of  revenge,  or  the  nature 
of  transactions  involving  the  acts  of  his  whole  life,  and  leading  off 
from  the  issue  between  the  parties. 

Second  bill  of  exception.  There  was  no  attempt  on  the 
part  of  the  defendants  to  prove  that  the  justice  was  an  acting 
justice  of  the  peace,  but  he  relied  on  his  comnussion  to  estalP 
lish,  that  de  jure  he  was  such  justice.  If  it  had  been  proved 
that  he  acted  as  a  justice,  the  case  might  fall  within  the 
principle  of  some  of  the  cases  cited,  giving  to  his  acts  the  character 
of  those  of  an  officer  de  facto.  Butth.it  point  is  not  presented,  but- 
the  enquiry  is,  whether  an  individual,  who  does  a  singk  acL  as  a 
judicial  officer,  shall  be  considered  as  having  full  power  to  do  that 
act,  without  any  right  on  the  part  of  those  who  are  efiected  by  it, 
to  enquire  into  his  authority.  It  is^  an  important  right  to  have  wit- 
nesses examined  in  open  court,  in  the  presence  of  the  court  and 
jury ;  but  to  permit  a  deposition  to  be  taken  by  a  person  who  is 
without  power  to  administer  an  oath,  and  as  a  consequence,  that 
the  witness  shall  not  be  responsible  for  false  swearing  in  taking  that 


Digitized  by 


Google 


j%  r.  laao.]        or  Pennsylvania.  »i 

(M'Kim  aiul  Aroutroos*  v*  Somen.) 

oath,  18  a  moDitroiu  yioiatioii  of  the  wholesome  priaciptes  of  the 
commoD  law. 

The  cases  relied  on  by  the  defendants  in  error,  are  cases  of  minis- 
terial officers,  whose  authority  had  been  conferred,  but  some  re- 
quisites omitted:  as  to  third  persons,  their  acts  are  not  open  to  en- 
quiry. But  in  no  case  has  it  been  held»  that  it  may  not  be  shown 
that  a  person  claiming  to  exercise  a  judicial  office  has  no  authority 
to  do  so  ;  and  that  the  fact  of  his  acting,  is  conclusive  upon  third 
persons  as  to  his  right  to  act     4  Starkie  Ev.  4  »if.  1 135. 

On  the  third  bill  of  exceptions,  he  referred  to  Withers  v.  GWfeyy, 
7  Serg.  Sf  fiowfe,  10.  Sheeler  v.  Speer,  3  Bin.  132.  Strickkr  v.  Tod, 
10  Serg.^Raz9le,6a. 

The  opinion  of  the  court  was  delivered  by 

RooBRS,  J.  (who  recapitulated  the  facts  of  the  case.)  When  it 
is  recollected  that  Jeffries  Marsh  was  a  principal  witness  for  the  de- 
iendant,  and  that  the  plaintiff  bad  attempted  to  impeach  his 
veracity  on  his  cross-examination,  and  by  the  evidence  of  a  wit- 
ness, to  contradict  him,  it  became  a  matter  of  vital  importance  to 
the  defendant  and  the  witness  himself,  that  he  should  be  sustained. 
It  is  in  vain  for  the  plaintiff's  counsel  to  say,  that  the^  had  not 
attacked  the  character  of  the  defendant's  witness,  for  this  is  ex^ 
presdy  contradicted  by  the  bill  of  exceptions.  Marsh  says  the 
reason  he  did  not  tell  to  Wallace  Boydf  what  he  knew  of  the 
payment,  was  a  iear  arising  from  the  violent  temper  of  WiiUitm 
MKim.  And  this  reason,  if  true  to  the  extent  stated,  would  ac- 
count satisfactorily  to  the  jury,  for  the  suppression  of  part  of  what 
he  knew  in  relation  to  the  alleged  payment  It  became  then  im* 
portant  that  facts  should  not  rest  upon  his  testimony  alone;  and  there 
can  be  no  doubt  that  Uie  defendant  would  have  a  right  to  fortify 
his  case  by  proving  by  otber  witnesses,  the  truth  of  the  facts 
stated  by  him,  as  reasons  for  his  conduct  For  instance,  it  would 
have  been  competent  for  him  to  show  that  the  witness  was  living  at 
the  time  in  MKxnCs  house  as  tenant,  and  also  to  prove  that  as  soon 
as  MKim  knew  he  hfitd  spoken  about  it,  he  had  taken  out  a  land* 
lord's  warrant  But  it  is  said  that  the  evidence  which  is  admitted 
is  putting  the  plaintiff's  character  in  issue,  and  that  this  cannot  be 
done  in  an  action  of  assumpsilj  and  for  this  the  plaintiff's  counsel 
liave  cited  Philips  and  Starkie.  No  person  pretends  to  dispute  the 
general  principle.  This  is  not  an  attempt  to  put  in  issue  the  cha* 
racter  oxWiUiam  MKintf  but  to  prove  from  the  knowledge  of  the 
plaintiff^s  witness  himself,  the  fact  that  William  MKim  was  a 
quarrelsome  and  dangerous  man,  to  those  he  had  a  prejudice 
against.  And  this  evidence,  it  will  be  recollected,  is  eiven  to 
shield  the  character  of  a  witness  who  had  been  aitackea  by  the 
plaintiff     If  this  evidence  leads  to  an  enquiry  which  might  effect 
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the  standing  of  MIRmj  be  has  his  own  coimsel  to  thank  for  it; 
for  it  was  in  answer  to  an  enquiry  from  them»  that  he  gave  the 
reason  whj  he  did  not  state  to  Wallace  Boyd,  all  he  knew  of  the 
transaction.  Had  the  counsel  for  the  defendant  omitted  to  prove 
the  temper  and  disposition  of  MKim,  no  doubt  the  jury  would 
have  been  told  that  it  was  a  mere  excuse,  totally  untrue,  resting 
on  his  own  statement,  and  perfectly  ridiculous  in  itself.  The  tem- 
per ofMKim  gave  probability  to  the  reason  assigned  by  the  wit- 
ness, and  in  this  point  of  view  it  was  material  that  no  doubt  should 
rest  upon  it.  It  is  too  much  the  habit  of  counsel  to  abuse  and 
villify  witnesses.  It  is  the  duty  of  the  court  to  protect  them,  by 
afibrding  them  some  latitude  to  defend  themselves  from  ^he  slan- 
ders which  are  often  heaped  upon  thenv  JD^nder  the  peculia^r  cir- 
cumstances of  this  case,  we  are  clearly  of  opinion  that  the  testi- 
mony was  rightly  admitted  by  the  court 

The  plaintiff*  also  objected  to  the  admission  of  a  deposition  in 
evidence,  on  the  ground  that  Jod  C.  Bailey^  the  person  before 
whom  the  deposition  was  taken,  was  not  a  justice  of  the  peace. 
Whether  the  facts  alleged  in  the  bill  of  exceptions  would  vacate 
the  commission  of  the  justice,  we  are  not  called  on  to  determine. 
Whenever  an  information  b  filed,  it  will  be  time  enough  to  deter- 
mine the  question.  At  present,  we  would  think  it  improper  even 
to  intimate  an  opinion.  And  this  is  not  accorded  to  Mr.  Bailey  as 
a  favour,  but  is  nothing  more  than  common,  even-handed  justice, 
that  he  should  have  an  opportunity  of  being  heard,  and  be  permit- 
ted, if  occasion  should  require  it,  either  to  traverse  the  facts,  or 
contradict  the  conclusions  of  law  attempted  to  be  drawn  from  them. 
It  would  be  the  height  of  injustice  if  we  were  now  to  deter- 
mine, or  even  suffer  his  right  to  hold  his  commission  to  be  called  in 
Question,  in  a  cause  in  which  he  is  no  party,  and  cannot  be  heard, 
^he  counsel  for  the  defendant  objected  to  the  court  going  into  the 
question  whether  he  was  a  justice  de  jure  at  all,  and  in  this  we 
conceive  they  were  in  the  strict  line  of  their  duty.  They  contend- 
ed, and  with  a  force  which  has  not  been  weakened  hy  the  reply, 
that  it  was  sufficient  for  their  purpose  that  he  held  a  commission 
from  competent  authority,  and  that  in  taking  the  deposition,  which 
is  an  official  act,  he  was  acting  in  the  district  for  which  he  was 
appointed;  that  this  constituted  him  a  justice  de  facto,  with  at 
least  colourable  authority;  and  that  as  long  as  the  commission  re^ 
mained,  without  being  superseded  by  the  Governor  or  vacated  by 
the  Supreme  Court,  the  validity  of  his  acts  could  not  be  question- 
ed. One  would  have  supposed  that  these  reasonable  objections 
would  have  been  entitled  to  some  respect.  For,  setting  aside  th« 
extreme  injustice  of  impeaching,  or  even  impairing  the  right  to 
an  office,  without  giving  an  opportunity  of  hearing  to  the  party 
jprincipaUy  effected  by  the  decision,  the  inconvenience,  and  I  may 
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add,  in  some  cases,  the  indelicacy  of  the  inquiry,  would  be  intoler- 
able.    If  the  plain  tiffi  had  been  beard  in  this  preliminary  matter, 
the  opposite  party  would  have  been  permitted  to  controvert  the 
facts  by  the   introduction  of  testimony  on  their  part     And  this 
would  open  a  scene  which  I  should  be  sorry  to  see  exhibited  in  a 
court  of  justice.     An  examination  would  ensue  before  the  court, 
which  in  some  cases  would   last  a  week,  whether  a  deposition 
should  be  received,  in  a  cause  of  the  most  trifling  nature  and 
amount     As  the  court  would  be  both  judge  and  jury,  the  incon- 
venience of  this  novel  doctrine  would  cause  them  to  pause  before 
they  acceded  to  it     If  I  understood  the  counsel,  they  admitted 
the  law  in  its  full  force,  as  respects  ministerial  officers,  but  de- 
nied it  as  regards  judicial  officers.     I  should  have  been  pleased  to 
.  have  seen  some  authority  in  which  the  distinction  is  taken:  the 
reason  for  such  a  distinction  is  not  very  apparent     If  this  be  law, 
as  regards  ministerial  officers,  which  may  be  shown  by  a  host  of 
authority.  I  say,  a  fortiori  it  should  be  so  held  in  the  case  of  judicial 
officers.     The  law  is  founded  on  policy  and  convenience,  reasons 
which  apply  with  tenfold  force  to  officers  of  the  latter  description. 
The  constitutionality  of  the  laws  establishing  the  several  District 
Courts  of  this  State  has  been  denied  by  some,  although  I  am  not 
among  the  number.     Would  the  Common  Pleas  of  Lancaster, 
York,  or  the  city  of  Philadelphia  have  a  right  to  call  in  question 
the  validity  of  the  commissions  of  the  judges  of  these  courts,  on  an 
objection  to  the  reading  of  a  deposition?    Nay  more,  would  every 
court  of  Common  Pleas,  or  justice  of  the  peace  in  the  State  have 
the  same  power,  would  a  justice  of  the  peace  or  Court  of  Com- 
mon Pleas  have  a  right  to  question  the  commission  of  one  of  the 
judges  of  the  Supreme  Court,  on  an  allegation  of  a  removal  from 
the  State?     We  occasionally  visit  our  friends  in  the  neighbouring 
States,  and  it  would  be  a  singular  spectacle  if  our  offices  should  be 
vacated  in  our  absence,  on  the  plea  that  we  had  become  citizens  of 
another  state.     If  this  should  be  law,  offices  are  held  by  a  most 
precarious  tenure.    No  court  professing  the  slightest  tincture  of 
judicial  science,  have  ever  undertaken  to  examine  the  right  to 
office,  either  on  zorit  of  error,  certiorarij  or  when  the  matter  came 
incidentally  before  them.   In  the  Commamcealth  v.  Backe,  this  ques- 
tion came  before  the  Supreme  Court    Richard  Bache  was  indicted 
for  an  assault  and  battery  on  Alderman  Binns,    The  indictment 
contained  two  counts:  one  for  an  assault  and  battery;  the  other  for 
an  assault  and  battery  upon  Alderman  Bimis,  while  in  the  execution 
of  the  duties  of  hb  office.  It  was  the  opinion  of  the  whole  court,  that 
Mr.  Binn^  right  to  the  office  he  held,  could  not  be  (questioned 
on  the  indictment;  and  we  accordingly  suspended  giving  judgmentt 
and  put  Bache  to  an  information,  in  the  nature  of  a  writ  otmto 
tpammio.    This  case  is  exceedingly  strong*  for  the  act  of  assembly 
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esacti  in  express  terms,  that  thus  acceptance  of  certain  oonunis- 
licms  named  in  the  act,  makes  the  commissions  of  alderman,  lus- 
tices  of  the  peace,  &c.  null  and  void.  It  is  strange  that  if  the  law 
be  as  stated  hj  the  counsel  Sor  the  plaintiir  in  error,  we  have  not 
some  trace  of  it  in  some  adjudged  case,  <»-  elementary  treatise. 

The  pivot  on  which  the  argument  of  the  plaintiflPs  counr^d 
turned,  was  that  a  false  oath,  Uiken  before  such  a  justice,  is  not 
punishable  as  perjury.  For  this  I  should  also  have  been  glad  to 
have  had  some  authority.  So  far  from  this  position  being  correct, 
I  find  the  law  diffisrently  stated  in  2  Hawkins,  89,  a  book  of  un- 
doubted authority,  and  in  a  case  bearing  great  analogy  to  the 
present  It  has  been  adjudged,  says  the  commentator,  that  a 
&lse  oath,  taken  befi^e  persons,  who  having  been  commissioned  to 
examine  witnesses,  happen  to  proceed  after  the  demise  of  the 
King,  who  gave  them  their  commissions,  and  before  notice  thereof^ 
may  be  punished  as  perjury:  for  it  would  be  of  ^e  utmost  ill  con* 
sequence  to  make  such  proceeding  void;  and  therefore,  though  all 
commiiflioos  legally  determine  by  the  ^iemise  of  the  King  who  gave 
them,  without  any  notice,  yet  for  the  necessity  of  the  case,  what- 
ever is  done  before  such  notice,  must  be  suffered  to  stand  good:  for 
otherwise  the  most  innocent  and  most  desc^rving  subject  would  be 
unavoidably  exposed  to  numberless  prosecutions  for  doing  their 
duties,  without  any  colour  of  fault  I  put  this  case;  woidd  the 
Court  of  Quarter  Sessions  of  this  county,  sufier  the  constitutionality 
of  the  law  establiBhing  the  District  Court  to  be  enquired  into,  on 
an  indictment  for  perjury,  committed  in  a  cause  tried  before  ths 
Pistrict  Court? 

The  distinction  is  between  oaths  taken  before  persona  merely 
acting  in  a  private  capacity,  and  those  who  take  upon  them  to 
administer  oaths  of  a  public  nature,  without  legal  authority,  at 
icolour  of  authority.  Wherever  perscHis  who  have  colour  of  autfaot 
rity,  acting  under  commismcms  from  the  apptunting  power,  but 
which  it  may  be  alleged  have  been  forfeited  by  ^me  act  which 
may  perhaps  be  of  an  equivocal  nature,  in  all  such  cases  the 
validity  of  the  commissions  cannot  be  examii^  in  a  suit  in  which 
they  are  not  a  party.  The  regular,  and  indeed  the  only  mode  is 
by  information.  If  a  person  usurps  an  authority  to  which  he  hal 
no  title  nor  cobur  of  title,  that  would  present  a  different  case;  for 
every  act  of  such  a  person  would  be  simply  void.  But  the  law  pays 
such  respect  to  those  who  are  ck>thed  with  even  cdourable  titles 
as  not  to  permit  the  title  to  be  examined  except  in  a  mode  in 
which  they  are  parties,  and  before  the  proper  tribunal,  the  Su- 

Keme  Court,  in  whom  by  act  of  Assenddy,  all  the  authority  of  the 
»urt  of  the  King's  Bencn  is  vested. 

The  plaintiff  in  error  further  objects  to  the  admission  of  the 
following  question  and  answer,  in  the  deposition.    Question,  by 
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defendant — **  Did  Captain  MIRm  tell  jou  that  he  bad  received  one 
hundred  dollars  of  Bie,  in  Wilmmgton  and  Brandy  wine  money  1** 
Answer — "  Yes.*'  This  was  opposed  on  the  ground  that  it  was  a 
leading  question.  The  court  overruled  the  objection,  and  of  this 
the  plaintiffi  in  error  also  complain.  At  common  law,  depositions 
were  not  received  m  evidence,  and  if  received  at  all,  it  was  with 
great  caution.  It  was  thought,  and  justly  too,  that  viva  voce  testi- 
mony was  much  better  than  depositions.  But  experience  has 
taught  us,  as  commercial  transactions  multiplied,  aiid  commerce 
extended,  that  the  use  of  depositions  tends  to  expedite  causes,  and 
indeed  is  indispensable  in  the  administration  of  justice.  Hence  ill 
modern  times,  they  are  guarded,  but  not  put  under  unnecessary 
festraints.  In  Shaler  v<  Spear,  3  Birif  130,  it  wa9  decided  that  a 
leading  interrogatory  put  to  a  witness,  should  be  objected  to  at  the 
time  it  was  put;  it  cannot  be  objected  to  on  that  ground  alone  at 
the  triaL  And  in  Strickler  v.  Tod,  10  Serg.  4*  Barde,  70,  the  same 
principle  was  recognized.  It  is  said,  and  perhaps  truly,  that  both 
parties  appeared  at  die  taking  of  the  deposition,  though  this  does 
not  appear  in  Strickler  V.  Tod,  And  in  neither  case  is  the  decision 
put  upon  that  ground.  Although  MKim  was  not  actually  pre- 
sent at  the  time  the  question  was  ariced,-  yet  he  might  have  been 
present  Instead  of  attending  to  the  taking  of  the  deposition,  he 
enters  a  protest  against  taking  it  at  all,  without  stating  his  reasons; 
and  thereibre,  (not  because  be  had  no  notice,)  it  was  taken  in  his 
absence.  When  a  party  has  an  opportimity  of  being  present,  and 
does  not  choose  to  avail  himself  of  it,  he  shall  not  afterwards  be 
permitted  to  make  formal  objections  against  it  Depositions  are 
Deqaently  taken  by  the  parties  themselves,  without  the  aid  of 
counsel^  and  are  generally  very  inartificia.lly  drawn.  If  we  were 
to  listen  to  captious  objections,  it  would  imp^  the  utility  of  such 
proof,  particularly  in  case  of  death.  When  a  party  attends,  and 
objects  to  the  form  o(  the  question,  then  if  the  opposite  party  per- 
sists, he  does  so  at  his  peril.  This  is  giving  suitors  every  a#an- 
tage  which  policy  requii^es,  and  I  am  not  for  extending  the  privi- 
le^  any  further. 

Judgment  affirmed. 
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HENRY  DIETRICH  against  MICHAEL  DIETRICH,  and  AN* 
DREW  YUNDT. 

Ill   KRBOBU 

A  deposition  taken  in  the  Register's  Court,  upon  hearing  of  anjr  cause  liti- 
gated  in  that  court,  but  not  decided,  ia  not  evidence  upon  the  trial  of  an 
issue  between  the  same  parlies,  directed  by  that  couft,  without  proof 
that  the  deponent  is  dead,  out  of  the  jurisdiction  of  the  court,  or  unable 

toattendt  ,    .  .  ,  ,.    . 

Query.  Whether  the  decision  of  the  trying  court  upon  the  preliminary 

proof  of  the  inability  of  the  wimebs  to  attend  is  the  subject  of  error? 
Query.    Upon  an  issue  devisavU  vei  nou,   are  the  declarations  of    a 

devisee,  who  is  a  party  to  the  issue,  evidence,  where  th^i-e  are  other 

devisees  or  legatees  not  parties? 

Writ  of  error  to  the  Court  of  Common  Pleas  of  the  county  of 
Lancaster. 

This  was  an  issue  of  devisavit  vel  ncn  on  an  instrument  of  writine:, 
purporting  to  be  the  last  will  and  testament  of  Philip  Dietru^ 
deceased. 

That  paper  contained  a  devise  of  one  tract  of  land  to  Henry 
Dieirichy  and  another  to  his  sons  Adam  and  Samuely  charged  with 
legacies  which  were  bequeathed  to  the  testator's  son  Michael^  and 
his  two  daughters,  Barbara^  wife  of  Andrew  Yundt,  and  Christiana^ 
wife  of  Jae3)  Shaeffer, 

Henry  Dietrich  and  Ckrisiilan  Herr  Were  appointed  executors,  and 
the  paper  was  witnessed  by  Michael  RudicU^  John  Kurtz,  and  Philip 
Gloninger.  It  was  not  received  to  probate^  but  on  the  caveats  of 
MichtiM  Lietrich  and  Andrew  Yundt,  this  issue  was  directed  on  the 
19th  of  October,  1816.  The  case  had  been  tried  several  times 
before,  and  is  reported  in  6  Serg,  4*  Rawle,  207. 

On  the  present  trial,  the  following  bills  of  exception  were  taken 
on  the  part  of  the  plaintiff,  who,  the  verdict  and  judgment  being 
against  him,  brought  this  writ  of  error. 

First  bill  of  exception. — After  eleven  of  the  jurors  for  the  pur- 
pose of  trying  this  cause  had  been  called,  and  were  in  the  box,  an 
application  was  made  by  the  plaintiff  for  its  continuance;  upon 
which  application  Henry  Dietrich,  the  plaintiff  being  duly  sworn 
according  to  law,  among  other  things,  testified  that  he  bad  not 
subpenaed  Mr.  Gloninger,  but  that  he  went  last  week  to  Mr.  Gl(h 
fdnger^s  house  with  a  subpena  in  his  pocket  for  Mr.  Glonvnger, 
(which  he  now  produces,  prout  the  same.)  He  told  Mr.  Gloninger 
he  had  a  subpena  in  his  pocket  for  him  to  attend  on  Monday  last, 
and  had  come  to  subpena  him.  Mr.  Gloninger  replied  that  it  was 
not  worth  while  for  him  to  do  so,  he  could  bot  attend,'  his  depoa- 
tion  had  been  taken,  and  they  must  be  satisfied  with  that.  After 
plaintiff  had  given  all  his  testimony  on  the  motion  to  continue,  tb€ 
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defendants  called  Adam  Mstzgar^  a  witness  who  testified,  that  he  bad 
this  morning  signed  bis  name  as  a  witness  to  the  will  of  PMip  (He- 
ninger^  that  Mr.  GUminget  sent  fof  him,  and  that  he  tbovight  bbn 
very  well,  better  than  be  had  been.  Whereupon,  the  court  de- 
cided, that  they  would  not  continue  the  said  cause.  The  cause 
being  at  issue,  the  jurV  were  then  sworn  according  to  law^  and  tb^ 
plaintiff  to  maintain  tne  issue  on  bis  part,  offered  in  evidence  the 
deposition  of  Philip  Gioninger,  taken  beAnre  the  Register's  Court 
of  the  county  of  Lancaster,  in  the  cause  in  which  this  issue  is  direct^ 
ed,  on  the  llHh  October,  1816. 

The  plaintiff*  then  called  Dr.  John  Mller^  as  a  witness;  whtv 
being  duly  sworn  accoi'ding  to  law,  testified  as  foUowd:  «  PhU^ 
Gkminger  might  be  able  to  come  to  court/  but  I  don't  believe 
be  would  be  able  to  go  through  all  the  testimony  in  bis  pre- 
set situation.  He  has  got  an  asthmatical  affection  of  biff 
breast;  on  account  of  which  he  cannot  rest  at  night,  and 
bas  not  rested  smy  for  several  weeks.  He  has  also  had  a 
slight  bilious  affection  last  week;  that,  together  with  his  former 
complaint  bas  weakened  his  mind  considerably,  from  which  h^ 
has  become  a  little  nervous,  and  would  be  unable  to  attend  an 
examination^  An  examination  might  excite  his  vascular  system, 
and  it  might  bring  on  either  slight  apoplexy  or  a  sta:te  of  syncdpof 
as  I  have  seen  him  once  or  twice."  Question,  *' Would,  or  wouM 
not  an  examination  be  dangerous  to  his  life?"  "  In  this  Way  It 
miefat  be  considered  so.  I  saw  htm  last,  between  nine  ^d  ten 
o'ck>ck  this  morning,  I  saw  him  before  th^t  yesterday  in  the  fore^- 
noon.  I  consider  him  rather  better  to^ay^  I  have  had  no  con- 
versation with  him  respecting  wills— but  he  seemed  very  anxiom, 
and  told  me  he  wished  to  be  better,  be  bad  about  half  a  dozen 
lines  to  write  respecting  his  own  fanuly,  and  he  would  be  satisfied. 
He  told  me  he  was  seventy-four  years  of  age."  Question,  ^  How 
long  has  he  been  in  his  present  situation?"  "  The  chief  part  of 
tins  summer,  affected  with  the  asthmatical  affection."  Quezon, 
"  Would  not  the  gentlemen  have  been  enabled  to  take  his  deposi- 
tion at  any  time  during  the  present  summer?*  **  I  don't  doubt  but 
they  might."  Question,  "  Might  it  not  have  been  taken  a  month 
agoi"  ''I  have  not  paid  such  attention  as  to  the  time,  to  say  how  he 
was  a  month  ago:  I  expect  it  might  have  been  taken,  with  safety, 
rix  weeks  ago.  I  know  nothing  of  hfe  making  his  will  this  mom-^ 
ing,  except  what  I  heard  in  court,  I  have  never  known  of  a  per- 
son having  qrncope  from  asthma  in  court — no,  nor  reading  of  one. 
His  vascular  system  is  very  much  excited  at  present;  and  there  it 
a  probability  of  its  happening  from  the  predisposition  of  the  system. 
His  pulse  is  always  full  and  strcmg — 1  believe  it  b  very  rare  ttmt 
apoplexy  has  been  occasioned  by  asthma.  His  strong  pube  is  oc- 
casioned by  a  spasmodic  afiection  o(  the  lungs.  He  commonly 
passes  the  day  tolerably  easy,  but  at  night  rests  none,  except  littii^ 
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Up,  and  never  rests  an  hour  at  a  time.  It  is  possible  he  might 
answer  half  a  dozen  questions  here>  and  possibly  not  No  one  can 
tell  what  effect  it  might  have.  The  heated  atmosphere  here 
would  be  very  exhausting  to  him — to  stand  such  an  examination 
and  cross-examination  for  two  hours  would  raise  his  pulse.  He  is  a 
choleric  man;  and  I  would  suppose  it  would  have  the  efiect  of 
operating  on  his  brain." 

The  plaintiff  offered  his  deposition  in  the  Register's  Courts  and 
the  minutes  of  the  Register's  Court. 

The  defendants  then  called  John  Getz  as  a  witness,  who  being 
duly  sworn  according  to  law,  testified  as  follows:  "It  was  between 
9  and  10  o'clock  this  morning  I  saw  Philip  Gloninger,  and  I  think 
his  state  of  mind  was  as  good  as  ever,  only  that  he  was  very  weak. 
In  his  writing  room  or  office  I  saw  him,  he  was  sitting  on  the 
chair.  I  saw  him  looking  over  his  will,  and  he  altered  some  of  the 
writing;  rectified  it.  I  and  Mr,  Diffenbaugh  and  Mr.  Adam  Mptz- 
gar  were  the  witnesses  to  his  will.  He  executed  the  will  before 
us.  He  would  be  able  at  home,  I  suppose,  to  give  testimony;  since 
this  morning  I  have  not  seen  him — he  would  have  been  this  morn- 
ing." 

Question,  "  What  is  the  nature  of  his  complaint?"  **Dr.  ARUer 
can  tell.  I  have  seen  him  so  that  he  could  not  rest  five  minutes 
on  account  of  his  breath;  and  he  said  he  got  giddy  in  his  head,  and 
be  said  he  was  so  very  weak.  If  he  would  be  as  he  was  a  couple 
of  days  ago,  he  could  not  have  been  examined  and  cross-examined 
for  two  hours.  This  morning  between  nine  and  ten  o'clock,  may 
be  he  could  have  stood  it  a  quarter  of  an  hour  or  so,  but  how 
much  longer  I  could  not  say."  Question,  "  What  would  be  the 
effect  of  bringing  him  here  and  examining  him  two  hours?"  "  I 
can't  say."  Question,  "  Could  he  stand  at  all?"  **  I  hardly  think 
he  could:  I  have  seen  him  some  days  when  he  could  not" 
Question,  "Don't  you  think  it  would  be  a  great  danger  to 
his  health."  "It  might  be  a  danger  to  his  health."  Ques- 
tion, "How  long  was  he  occupied  in  looking  over  his  will?" 
"  Not  long — asked  me  to  call  Mr.  Diffenbaugh — it  might  be  be- 
tween ten  and  fifteeen  minutes;  he  looked  over  it,  and  took  his 
knife  and  scratched  a  little,  and  then  said  it  was  right  I  don't 
take  it  that  he  is  getting  better:  he  says  he  is  not:  said  he  could 
not  rest  at  night,  nor  had  not  for  some  nights.  I  have  not  seen 
him  out  of  his  house  for  near  three  weeks;  he  did  not  speak  so 
much;  he  was  sitting,  and  fell  asleep,  and  did  not  hear  some  words 
I  think — he  has  been  in  the  habit  of  falling  asleep  for  some  years; 
that  is  when  he  set  long — he  has  a  spring  machine  to  put  behind 
him  in  bed,  borrowed  of  Mrs.  Yeates;  I  mended  it" 

Porter  read  the  record  of  this  suit,  by  which  it  appears,  that  on 
the  former  trials,  Mr.  Gloninger  was  the  first  witness  examined  by 
the  plaintiff 
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The  counsel  of  the  defendants  then  objected  to  the  admission  of 
the  said  deposition  of  Philip  Gioninger^  taken  before  the  said  Regis- 
ter's court,  m  evidence;  and  after  argiunent,  the  court  sustained 
their  objection,  and  overruled  the  same:  to  which  opinion  of  the 
court  the  counsel  for  the  plaintiff  did  except,  and  praj  the  court  to 
seal  this  their  bill  of  exceptions,  which  is  done  accordingly. 

Second  bill  of  exceptions. — The  counsel  for  the  plaintiff,  after 
the  foregoing  bill  of  exceptions  was  scaled,  offered  to  prove  as 
follows: 

"The  plaintiff  to  maintain  the  issue  on  his  part,  oft&r^A  in  evi- 
dence the  caveat  of  Mkhael  Dietrich  and  Andrew  Yvndt^  against  the 
probate  of  the  instrument  of  writing  now  on  trial;  the  proceedings 
of  the  Register's  court  thereupon,  previous  to  the  direction  of  the 
issue,  [and  to  prove  that  PhUip  Gloninger,  the  person  who  drew 
the  said  instrument  of  writing,  and  who  is  a  subscribing  witness 
thereto,  although  regularly  subpenaed,  cannot  attend  on  account 
of  bodily  and  mental  infirmity;  that  both  his  body  and  mind  are 
so  diseased  and  impaired,  that  he  cannot  now  be  examined  as  a 
witness,  either  at  his  own  house  or  in  court,  nor  could  he  have 
been  for  the  last  three  weeks,]  and  we  ofier  in  evidence  the  depo- 
sition of  Philip  GloningeTy  taken  before  the  Register's  Court  od 
the  19th  Oc tooer, />rt>tt^  the  same." 

To  this  testimony,  the  counsel  for  the  defendants  made  the  fol- 
lowing objection  in  writing:  "  The  counsel  for  the  defendants  ob- 
ject to  so  much  of  the  said  ofler  as  would  permit  the  giving  in  evi- 
dence of  the  depositions,  or  any  of  tham,  taken  in  the  Register's 
Court" 

The  counsel  for  the  plaintiff  then  read  in  evidence  the  ccpoeat  of 
Michael  Dietrich^  dated  16th  September,  1816,  and  the  caveat  of 
Andrew  Yundt,  dated  17th  September,  1816,  and  the  record  in  the 
Register's  court  in  the  cause  in  which  this  issue  is  directed,  dated 
19th  October,  1816. 

The  counsel  for  Ae  defendant  then  stated  that  they  did  not 
object  to  so  much  of  the  said  offer  as  is  included  in  brackets;  but 
that  they  did  object  to  the  remaining  part  of  the  offer,  to  vrit:  the 
part  of  it  which  follows  the  brackets. 

The  part  within  brackets  not  objected  to,  and  therefore  allowed 
by  the  court,  but  at  the  same  time  the  court  overruled  the  said 
deposition  of  Philip  Gloninger,  taken  before  the  Register's  Court, 
on  the  19th  October,  1816.  To  which  opinion  of  the  court,  over- 
raling  the  said  deposition,  the  counsel  for  the  plaintiff  did  except, 
and  pray  the  court  to  seal  this  bill  of  exceptions,  which  is  done 
accordingly.  . 

Third  bill  of  exceptions.— The  cause  being  at  issue  and  the  jury 
sworn,  praut  the  record,  the  plaintiff,  to  maintain  the  issue  on  his 
part,  gave  in  evidence,  amongst  other  things,  the  instrument  of 
writing  purportii^  to  be  the  last  will  and  testament  of  Philip  Die- 
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iriAt  deceased,  the  validitj  of  which  is  <m  trial  m  the  present  cause, 
hearing  date  ttie  thirteenth  day  of  April,  one  thousand  eight  hun- 
dred a&d  sixteen. 

After  the  plaintiffi  had  rested,  the  defendants,  among  other  things 
haying  read  the  deposition  of  Elizabeth  Lechler,  to  maintain  ibe 
ttsue  on  their  part,  oflered  in  evidence  the  deposition  of  Lydia  Cut' 
rath  taken  heme  Samud  Carpenter^  Esquiire,  the  ISth  day  of  March, 
1820,  and  filed  of  record  in  this  cause. 

Theplajntiffoljjected  to  that  part  of  said  depositiim,  a  a^y  of 
which  mlows; 

**  I  abo  Uyed  at  Henry  Dietrich's  a  little  better  than  two  months : 
when  he  would  come  home,  his  wife  would  ask  him  *  how  is  the  old 
man? — ^he  would  say,  *  he  is  childish  and  childidier  every  day." 

The  court  overruled  the  said  objection  of  the  plaintiff's  counsel, 
and  admitted  the  said  part  of  the  deposition  to  be  read ;  to  which 
qpinion  ofihe  court  the  counsel  for  the  plaintiff  did  except,  and  pray 
the  court  to  seal  this  their  bill  of  excepti<His,  which  is  done  accord* 

Fourth  bill  of  exceptions.  The  cause  being  at  issue,  and  the  jury 
sworn,  prout  the  record,  the  plainti£F  after  having  given  in  evidence, 
amoi^  other  things,-^the  instrument  of  writing  purporting  to  be  the 
last  ^1  and  testament  o( Philip  Dieirichy  deceased,  dated  30th  April, 
1810,  rested.  The  defendant  to  medntain  the  issue  on  their  part, 
ofiered  in  evidence  the  deposition  ot  James  Lowe.  The  plaintiff  ob» 
jected  to  that  part  of  the  said  deposition  which  follows,  to  wit :  This 
deponent  further  heard  Hemry  Dietrich^  the  plaintiff  in  this  suit,  say 
to  tUs  deponent  that  the  said  Philip  Dietrich  was  childish  and  doted; 
this  was  about  two  years  ago,  as  near  as  this  deponent  can  recollect, 
be  knows  that  it  was  about  that  time,  as  it  was  just  before  the 
election  in  the  fall  of  the  year  1815,  that  this  deponent  moved 
&way  from  where  he  lived  near  the  said  Philip  Dielrich\  and  what 
he  has  above  deposed  to,  happened  during  the  said  year. 

The  court  overruled  the  said  objection  ^  the  jdamttff,  and  per- 
nutted  that  part  of  the  said  deposition  to  be  read,  to  which  opinioii 
of  the  court  the  counsel  for  the  plaintiff  did  except,  and  pray  the 
court  to  seal  this  bill  of  exceptions,  which  is  done  accordingly. 

Fifth  bill  of  exceptions.  The  cause  being  at  issue,  and  the  jury 
sworn,  prottt  the  record,  the  plaintiff  having  examined  John  Korti, 
one  of  the  subscribing  witnesses  to  the  allied  last  will  and  testament 
otPhiliv  Dietrich,  deceased,  and  given  in  evidence  the  deposition  of 
Michaei  Rudisill,  gave  the  said  will  in  evidence  and  rested.  The 
defendants  then  gave  their  testimony  in  chief  to  the  jury ;  and, 
among  other  things,  examined  several  witnesses,  who  testified  to  the 
general  good  cl^aracter  of  Elizabeth  Dietrich^  the  wife  of  Miduxd 
Dielridh  one  ojf  the  defendants.  The  jdaintiff  then  proceeded  to 
give  hb  repelling  testimony  in  evidence,  and  among  other  things 
proved  by  John  Landiit  that  EUzaheth  Rus$sttf  a  witness  who  hM 
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been  exaiDined  in  bebalfof  the  defendants^  in  the  year  1817,  or 
1818,  at  his  house  said,  that  Michael  Dietrichy  jr.  the  son  of  one  of 
the  defendants,  was  at  her ;  they  wanted  her  to  give  such  evidence 
as  they  wanted ;  that  they  promised  her  some  furniture  if  she  would 
do  so»  but  she  said  she  was  not  going  to  do  it  She  said  the  old  man 
had  his  senses  to  the  last  hour ;  she  said  she  would  not  take  a  false 
oath  lor  AKckad  Dietrich^  or  any  body  eke.  The  plaintiff  also 
proved  by  Elizabeth  Dietrich,  that  the  said  Elizabeth  Russell^  had 
told  her  that  the  said  Michael  Deitrich,  jr.  (who  had  also  been  ex- 
amined as  a  witness  in  behalf  of  the  defendants,)  had  been  at  their 
house,  and  had  wanted  her  to  swear  on  their  side,  and  had  promis- 
ed her  a  table  and  a  half  a  dozen  chairs,  and  half  a  dozen  cups 
and  saucers  and  plates,  to  do  sa  The  plaintiff  then  afterwards 
examined  Margaret  Flick  as  a  witness,  who  testified  as  follows : 
Mrs.  Dietrich,  (the  wife  of  Michael  Dietrich  the  defendant)  told  me 
to  tell  Betsey  Russell  to  come  in ;  she  had  a  house- tire  for  her.  It 
was  some  time  after  the  old  man's  death.  Betsey  Russell  came  in 
one  Sunday  afternoon.  Mrs.  Dietrich  sent  word  down  by  Rebecca 
Dietrich,  her  daughter,  for  me  and  Betsey  Russell  to  come  up.  I 
told  her  I  did  not  like  to  go  up,  and  she  went  home.  She  came  oack 
directly  again,  and  told  us  we  must  come  up.  I  told  her  then  again, 
I  did  not  like  to  go  up..  She  told  me  then,  we  should  come  up— ^ 
we  could  go  in  the  back  way — that  she  had  a  key  to  the  garden 
gate.  Then  Rd)ecca  did  not  go  till  we  went  along.  Mrs.  Dietrich 
asked  me  what  was  the  reason  why  we  did  not  come  ?  I  don't  re- 
collect what  I  said.  She  told  Betsey  Russell  then,  she  had  some 
cups  and  saucers  for  her ;  half  a  dozen  of  china,  and  half  a  dozen  of 
plates,  two  butter  plates  and  a  cream  ju&  She  told  me  then  we 
should  take  them  along :  I  told  her  then  I  did  not  like  to  take  them 
aloi^  because  it  was  Sunday.  Then  I  told  her  I  would  go  out  to 
AdamUon  Monday  mornine— I  was  working  there  then,  and  would 
take  them  along  to  Betsey  KusselL  On  Monday  morning  I  went  up 
to  Michael  Dietriches  with  a  hasket,  to  take  the  cups  and  saucers 
and  plates  to  Betsey  RusselL  Mrs.  Dietrich  put  them  in  the  basket 
for  roe,  and  told  me  to  tell  Betsey  Russell,  that  if  Adam  Dietriches 
family  did  not  use  her  well,  she  should  come  in  and  live  with  them, 
that  she  would  give  her  house  room,  and  charge  her  no  house  rent 
When  I  came  out  to  the  house,  I  told  Betsey  Russell  this:  She  told 
me  then,  that  she  knew  very  well  what  they  wanted.  She  told 
me  then,  she  would  not  go  there  at  all ;  they  were  going  to  take 
lier  in  to  go  on  their  side." 

The  plaintiff  then,  further,  to  maintain  the  issue  on  his  part, 
offered  to  prove  by  the  said  Margaret  Flick,  that  the  said  Elizabeth 
IMOrich,  (the  wife  of  Michael  DiSricA,)  attempted  to  bribe  her,  the 
said  witness  to  Bwear  that  old  Philip  Dietnch  was  out  of  his  senses. 
The  counsel  for  the  defendant  objected  to  the  admission  of  the  said 
taitimoDy ;  and  the  courts  after  argument,  sustained  their  objection 
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and  overruled  the  same :  to  which  opinion  of  the  court,  the  coun- 
sel for  the  plaintiff  did  then  and  there  except,  and  pray  the  court 
to  seal  this  bill  of  exceptions — ^which  is  done  accor^ngfy. 
The  plaintiffi  in  error  assigned  the  following  errors : 

1.  There  is  error  in  the  first  and  second  bills  of  exception ;  in- 
asmuch as  the  court  ought  to  have  permitted  the  deposition  of 
Philip  GloningcTf  taken  before  the  Register's  Court,  to  be  read  in 
evidence  to  the  jury. 

2.  yhere  is  error  in  the  third  bill  of  exceptions,  inasmuch  as 
the  court  permitted  that  part  of  the  deposition  of  Zjydia  Curran^ 
which  was  objected  to  by  the  counsel  of  the  plaintiff,  to  be  read  in 
evidence, 

3.  The  court  erred  in  permitting  that  part  of  the  deposition  of 
James  Lowe,  to  be  read  in  evidence,  which  was  objected  to  by  the 
counsel  for  the  plaintifi,  and  which  is  the  subject  of  the  fourth  bill 
of  exceptions. 

4.  The  court  erred  in  refusing  to  permit  Margaret  Flicky  under 
the  circumstances  stated  in  the  fifth  bill  of  exceptions,  to  testify, 
that  Elizabeth  Dietrich^  the  wife  of  Michael  Dietrich,  attempted  to 
bribe  her  to  swear  that  old  Philip  Dietrich  was  out  of  his  senses :  and 
therefore,  there  is  error  in  the  fifth  bill  of  exceptions, 

Buchanan  for  the  plaintiff  in  error. 

First  error.  The  depositions  of  the  subscribing  witnesses  to  the 
will  were  reduced  to  writing  by  the  Register's  Court,  under  the  act 
of  assembly  of  the  13th  April,  1791,  Purd.  Dig.  703,  the  18th  sec- 
tion of  which  requires  that  the  depositions  of  the  several  witnesses 
examined  before  that  court,  shall  oe  taken  in  writing,  and  made 
part  of  the  proceedings  in  the  cause,  and  makes  these  depositions 
evidence  upon  an  appeal. 

They  are  part  of  the  record,  and  taken  with  more  care  then 
could  be  had  under  any  other  circumstances  ;  and  in  the  present 
case  they  were  taken  upon  a  full  cross  examination.  Philip  Glo- 
ningcTy  the  witness,  whose  deposition  the  plaintiffi  oflfered,  was  a 
man  of  74  years  of  age,  in  extremis,  and  his  inability  to  attend,  es- 
tablished by  the  testimony  of  his  attending  physician ;  and  yet  the 
court  rejected  his  deposition.  It  could  not  be  on  the  ground  that 
there  had  been  a  failure  to  prove  the  inability  of  the  witness  to  at- 
tend, that  the  deposition  was  overruled.  To  that  point  the  proof 
was  full.  Nor  can  it  be  the  law,  that  the  judge  who  tries  the  cause, 
has  upon  this  preliminary  question  the  right  to  decide  conclusively, 
and  without  review.  The  syllabus  which  states  this  principle  is 
not  supported  by  the  case.  Vorisv.  Smith,  13  Serg,  &r  Razcle,  334. 
It  must  be  a  clear  case,  we  admit,  which  would  justify  this  court  to 
reverse  on  this  ground.  He  referred  also  to  Vincent  v.  Hiiff,  8 
Serg-.^SJ-ZJaic/e,  381,  387. 

But  it  is  apparent  on  the  second  bill  of  exceptions,  that  the  de- 
position was  not  rejected  for  any  defect  of  proof  on  this  point 


Digitized  by 


Google 


May  T.  1880.]  OF  PENNSYLVANIA.  813 

(Henry  Dietrich  v.  Michael  Dietrich  and  Andrew  Yundt.) 

Upon  that  bill  we  ofiered  to  prove  the  absolute  inability  of  the  wii> 
ness  to  attend. 

When  an  issue  is  directed  by  a  court  of  chancery  to  a  court  of 
law,  to  which  this  is  analogous,  it  was  never  heard  that  a  deposi- 
tion which  had  been  tak^  in  the  cause  in  chancery,  and  passed 
publication,  could  not  be  read«  This  deposition  is  taken  in  the 
most  solemn  form,  and  by  the  act  of  assembly  is  made  part  of  the 
record.  Logan  y.  Watt,  5  Serg.  A*  Ratokf  212.  Domick  vi  Reich- 
enbach,  10  Serg.  4*  Rauky  84*  He  referred  also  to  the  case  oiSholly 
v.  DiUer,  decided  at  Chambersburg»  and  not  yet  reported. 

Second  and  third  error.  The  question  presented  on  these  bills  is 
whether  the  declarations  of  Henry  Dietrich,  one  of  the  devisees,  who 
was  a  party  to  the  issue,  can  be  received  in  evidence  to  effect  the  in- 
terest of  the  other  devisees.  He  contended  they  could  not  It  was  so 
decided  by  the  Supreme  Court  of  the  state  of  Massachusetts,  in  the 
case  o(  Phelps  v  Hartwell,  1  Mass.  Rep*  71;  and  the  same  principle 
is  recognized  in  the  case  of  Bovardy.  Wallace,  4  Serg,  Sf  Rawle,  499, 
and  the  very  point  is  decided  in  JVussear  v.  Arnold,  13  Serg,  Sf  Rawle, 
323.  JVussear  was  a  nominal  party,  being  the  agent  of  the  party 
in  interest,  and  the  declarations  offered  were  those  of  the  real  party 
whose  agent  he  was.  The  court  placed  the  decision  of  that  case 
on  the  true  ground,  that  the  declarations  of  one  devisee  shall  not  be 
received  to  destroy  the  interest  of  others.  Fenn  v.  Read,  1  Yeates, 
87.  The  furthest  courts  have  gone  upon  this  subject,  is  to  admit 
the  declaraticHis  of  a  trustee,  party  on  record,  to  effect  the  cestui 
que  trust.  2  Starkie*s  Ev.  89,  40,  4L  But  the  declarations  of  an 
executor  before  he  became  such  are  not  evidence.  4  Con*  Rep. 
544.  These  declarations  of  Henry  Dietrich,  were  made  in  the  life 
time  of  the  testator. 

Fourth  error.  The  wife  of  the  defendant  was  active  in  corrupt- 
ing  the  witness  of  the  plaintiff,  she  united  with  him  in  a  conspira- 
cy to  effect  this  object,  and  proof  should  been  received  of  her  at- 
tempt to  bribe  the  witness. 

Porter  for  defendant  in  error.  There  is  no  question  but  that 
evidence  may  be  given  of  what  a  witness  swore  on  a  former  trial 
between  the  same  parties,  if  he  be  dead,  or  reside  out  oT  the  state. 
MagU  V.  Cavfman,  4  Serg.  Sc  Rawle,  .319.  Lightner  v.  Wike,  Id. 
203.  Carpenter  v.  Groff,  5  Serg.  Sf  Rawle,  162.  Chess  v.  Chess, 
17  Serg,  Of  Rawle,  4Qd.  Admit,  for  the  sake  of  argument^  that  a 
deposition  taken  before  the  Register's  Court  is  upon  the  same  foot- 
ing, still  the  plaintiff  did  not  bring  himself  within  the  rule.  Otting- 
er  V.  Ottinger,  17  Serg.  if  Rawle,  142. 

This  rule  has  not  been  extended  to  a  witness  residing  within  the 
jurisdiction  of  the  court,  however  infirm  he  may  be,  Richardson  v. 
Stewart,  2  Serg.  df  Rawle,  84.  So  no  person  can  be  admitted  to 
prove  a  deed,  until  it  appear  that  the  subscribing  witnesses  are 
dead,  or  not  to  be  had.    Peters  v.  Condron,  2  Serg.  4*  Rawle,  80. 
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Sere  Ote  israe  had  been  poading  for  eight  years,  durii^  which  the 

Crty  might  have  taken  the  deposition  of  the  witness,  and  he  shooM 
ve  taken  it. 

The  court  below  decided,  that  the  evidence  of  the  inability  of 
the  witness  to  attend  was  insufficient^  9d  this  was  the  ground  on 
whkh  the  deposition  was  rejected.  Their  preliminary  inquiry,  he 
conteodedf  was  exclusively  for  the  tiring  court,  and  was  not  the 
subject  of  error.  Vinceniv.  Huff^  8  oerg.  ^  Rawk^  311-7.  Voru 
V.  Smiihi  13  Sw".  4"  Romle^  334.  Harwood  v.  Ramsey^  16  Serg.  ^ 
Rawle,  32.     LMge  v.  Petfer,  16  Serg.  ^  Rcnde,  214. 

The  court  below  have  the  witnesses  who  prove  the  preliminary 
matters  before  them,  and  can  best  judge  of  the  d^ree  of  credit  to 
be  attached  to  their  testimony.  So  where  a  trying  court  have  had 
soBfte  evidence  of  a  paper  having  been  lost,  the  admissicm  of 
secondary  evidence  of  its  contents  will  not  be  error,  nor  will  a  court 
of  errw  inquire  into  the  preliminary  evidence.  Leazure  v.  ISlie- 
gas,  7  Serg,  Rawle,  S23. 

Second  and  third  £rror«  Henry  Dietrich  was  the  party  in  the 
cause,  and  this  circumstance  distinguishes  this  case  from  all  the 
cases  relied  on  on  the  other  side.  In  Lightner  v.  FFtfe,  4  Serg.  ^ 
Razdey  203,  and  Baoard  v.  Wallace,  4  Serg.  4"  Rawle,  499,  the  de- 
clarations were  decided  not  to  be  evidence,  because  not  made  by 
thenoriy^to  the  suit 

The  same  remark  applies  to  the  case  ofNussear  v.  Arnold,  13 
Serg,  4*  Rawle^  323.  It  was  expressly  put  upon  this  ground  by 
the  counsel  who  ai^ed  the  case,  and  any  general  remark  made 
by  Chief  Justice  Tilghman^  in  delivering  the  opinion  of  the  court, 
applicable  to  the  case  of  the  declarations  of  a  party  to  the  suit, 
who  is  devisee  under  the  will,  is  a  mere  chiter  dictum.  So  an  admis- 
fflon  contained  in  the  recital  of  a  deed  by  one  of  the  lessors  of  the 
plaintiff,  is  evidence  against  all,  as  he  could  not  be  called  as  a  wit- 
ness, and  there  is  a  community  of  interest  among  them.  Brandt 
V.  Kteinj  17  Johns.  Rep.  335.  So  a  declaration  or  confession  of  one 
of  the  lessors  of  the  plaintiff  in  ejectment  is  evidence  against  all 
of  them.     Jackson  v.  MVey,  18  Johns.  Rep.  330. 

If  the  declarations  of  the  party  on  record  are  not  evidence,  then 
no  evidence  can  in  any  shape  be  obtained  as  to  his  knowledge,  for 
he  cannot  be  called  as  a  witness.  But  the  confessions  and  admfi- 
sions  of  a  party  on  the  record  are  always  evidence,  and  that  too 
although  he  be  but  a  trustee.  2  l^arkie  Ev.  ^,  or  whether  they 
are  made  by  a  real  or  a  nominal  party,  who  sues  for  the  benefit 
of  another.  1  PhU.  Ev.  [74.]  Banerman  v.  Radenus,  7  T.  R.  66a 
Johnson  V.  Kerr,  1  Serg.  ^  Rawle,  26.  Marshal  v.  Sheridan,  10 
Serg.  4"  /?awfe,26a  So  in  a  civil  suit  against  several,  who  have  a 
joint  interest  in  the  decision,  a  declaration  by  one,  concerning  a 
Boaterial  fact  within  his  knowle<%e,  is  evidence  against  him,  and 
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»tt  who  are  parties  with  him  to  the  suit*  1  Phil.  Ev.  [76.]    John^ 
soti  V.  BeardsleCf  15  Johns.  Rep.  3. 

Declarations  of  a  joiot  debtor,  although  not  a  party  to  the  suit, 
may  be  given  in  evidence.  3  Day's  Rept  309.  But  here  we  not 
only  alleged  incapacity  of  the  testator,  but  a  conspiracy^  prac- 
tices and  fraudulent  mbra^presentations,-  on  the  pan  of  the  princi- 
pal devisees,  and  the  evidence  to  support  these  allegations  had 
been  given  before  the  offer  of  the  declarations  of  the  plaintiff  On 
this  ground  these  declarations  were  clearly  evidence. 

Fourth  error*  The  evidence  offered  in  this  bill  was  rather  in- 
ference from  facts,  than  the  evidence  of  facts.  MUer  v.  Miller,  3 
Serg.  Sf  Rctwle,  267.  The  declarations  of  the  wife  are  never  evi-^ 
dence  against  her  husband  even  where  she  is  the  meritorious 
cause  of  action.  1  Phil.  Ev.  64.  fVharton,  308,  PL  439.  RandaVs 
Peake,  17.  2  Stark.  Ev.  707,  note  2.  Cro.  Eliz.  245.  1  Esp.  K.P. 
413. 

Jenkins,  on  the  same  side.-  The  cases  referred  to  o(  Fetron  V. 
Ready  Logan  v.  Wait.  Dorrick  v.  Reichenback  and  ShoUy  v.  DU- 
ler,  are  all  cases  where  the  writing  was  either  proved  before 
the  Register,  Register's  Court,  or  upon  an  issue  directed  for  that 
purpose.-  In  any  such  case,  the  probate  is  unquestionably  prima 
facie  evidence  to  go  to  the  jury,  but  here  the  proceeding  was  ar-- 
rested  in  limine;  and  a  detree  of  probate  never  was  made;  and 
the  depositions  by  the  act  of  assembly  only  become  evidence  in 
the  event  of  a  decree.  By  that  act  either  party  may  ask  an  issue; 
and  if  that  be  directed,  it  must  be  conducted  according  to  the 
principles  of  the  common  law.  And  they  might  a^  well  have 
oiiered  the  paper,  alleged  to  be  a  will,  in  evidence,-  as  to  offer  this 
depositioti,  without  the  preliminary  proof.  Thb  issue  is  not  ac- 
cording to  the  act  of  assembly  which  makes  the  depositions  evi- 
dence on  appeal,  but  is  under  the  proviso  or  exception  to  the  act, 
which  authorises  an  issue,  and  sends  the  cause  to  a  different 
forum. 

It  is  important  to  adhere  to  the  general  common  law  rule,  which 
requires  the  personal  presence  and  examination  of  the  vritness  be- 
fore the  courts  Crilbert  Ev.  54,  and  the  party  who  wishes  to  avail  him- 
self of  an  exception  to  that  rule,  should  be  required  to  bring  himself 
clearly  withito  the  exception.  If  the  court  vnll  review  the  evi- 
dence on  the  preliminary  question  as  to  the  ability  of  the  witness  to 
attend,  it  must  be  in  a  rank  case.  This  is  a  wholesome  principle  and 
leads  to  justice;  and  this  is  not  such  a  case.  By  reference  to  the 
evidence,  the  court  will  see,  that  the  plaintiff  did  not  make  out 
the  inability  of  the  witness  to  attend. 

Where  counsel  take  the  opinion  of  the  court  on  a  question  of 
blendid  law  and  fact,  error  in  that  opinion  is  not  assignable  here. 
Rauvert  y.  Potion,  12  Serg.  4"  R^nole,  253.    Upon  fliis  principle,  if 
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the  court  below  did  err  on  this  point,  this  court  will  not  reirentt 
on  that  account 

Depodtions  ar^  the  creatures  of  the  civil.lawy  and  the  proceed- 
ing upon  appeal,  under  this  act  of  assembly,  is  in  the  nature  of  a 
civil  law  proceeding.  At  conunon  law  they  are  but  substitutes  for 
what  is  considered  better  evidence,  and  not  to  be  introduced  but 
upon  evidence  clearly  establidiing  the  exception  which  warrants 
tbeir  admission. 

We  proved  that  the  decedent  was  an  infirm,  imbecile  old  man, 
and  that  he  had  been  practised  upon  by  the  plaintiff,  his  son, 
for  his  own  aggrandizement,  and  to  the  ruin  of  his  brothers  and 
sisters.  He  is  not  only  a  party  on  the  record,  and  a  principal 
devKee,  but  a  devisee  deeply  implicated  in  a  fraud  in  obtaining 
the  wilL  If  the  principle  be  estabMied,  excluding  the  declara- 
tions and  acts  of  a  devisee  under  these  circumstances,  the  grossest 
fraud  may  be  protected  from  examination;  legacies  may  be  insert- 
ed in  the  wiD,  and  the  devisee,  who  contrived  and  executed  the 
firaud,  become  a  party  to  the  issue;  and  all  his  acts  and  declara- 
tions which  go  to  demonstrate  that  fraud,  are  shut  out,  and  no  evi- 
dence can  be  given  of  them. 

The  rule  admitting  the  declarations  of  the  party  does  not  apply 
to  the  case  of  a  mere  trustee;  but  where  the  party  has  an  interest, 
his  declarations  are  always  evidence.  This  principle  pervades  all 
the  cases,  and  the  excepted  cases  are  of  parties  having  no  shadow 
of  interest,  as  guardians,  executors,  or  mere  trustees. 

jETopJb'it^,  in  reply.  The  questions  presented  are  of  peculiar  im- 
portance^ Wills  are  commonly  made  by  old  men,  and  their  asso* 
ciates,  who  are  usually  old  men,  are  the  witnesses,  and  if  their  testi- 
mony, is  not  perpetuated,  disastrous  consequences  result.  The  act 
of  assembly  has  therefore  wisely  provided  to  perpetuate  that  testi- 
mony. There  are  two  modes  of  proving  a  will  in  common  form, 
and  m  solemn  form.  In  common  form,  it  is  proved  by  the  oaths  of 
the  subscribing  witnesses,  which  is  the  most  ordinary  mode  in  Penn- 
sylvania. This  proof  is  ex  parte  snd  infbmml,  yet  to  pa'petuate 
acts  so  important,  the  depositions  taken  in  this  way,  are  permitted 
to  be  read.  This  is  the  principle  in  the  cases  already  referred  to 
in  1  Yeates,  87.  6  Serg.  ^  Rawle,  212.  10  Serg^  Rawle,  94,  and 
in  4  Yeates^  13,  and  the  case  otSholly  v.  DiUer.  The  officer  usually 
bas  no  practice  in  taking^  depositions,  and  commonly  generalizes, 
and  throws  into  the  lump  the  testimony  of  the  witnesses ;  and  yet 
these  depositions,  thus  informally  taken,  contrary  to  all  conmnm 
law  rules  in  reference  to  testimony,  are  made  evidence.  But  the 
Register's  Court  is  held  by  men  fully  competent  to  the  investiga- 
tkm,  and  proceeds  not  ex  partem  but  in  the  presence  of  the  parties 
litigant  Under  the  act  of  assembly,  all  the  proceedings  of  this 
court,  and  before  the  Register,  up  to  the  time  of  granting  the 
issue,  including  the  depositions  taken,  are  a  matter  of  record,  and 
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ma^bt  read,a]thou£b&e  witneaBes  are  actually  present  in  court 
This  court  is  solemnfy  constituted,  and  this  proof  is  formally  taken, 
and  in  solemn  form,  and  much  higher  testimony  than  th^exparU 
probate  which  has  been  decided  to  be  competent  evidence.  No 
evidence  therefore  was  necessary  to  introduce  the  depositions.  By 
the  act  of  assembly  they  are  made  part  of  the  proceedings,  and  in 
one  event  they  are  the  only  evidence  upon  which  the  high^  courts 
in  the  last  resort,  are  to  decideu  The  legislature  meant  that  the 
testimony  should  be  taken,  and  fixed ;  and  whether  in  common 
form,  or  in  solemn  form,  it  is  evidence.  Many  a  will  has  fallen  to 
destruction  for  want  of  this  care  to  preserve  the  testimony.  These 
depositions  are  not  only  taken  in  solemn  form,  but  when  the  recol- 
lection of  the  witnesses  is  fresh,  and  alive  to  the  transaction,  which 
has  then  but  recently  occurred.  In  the  lapse  of  time,  the  mind  of 
the  witness  is  agitated  by  the  events  of  life,  and  his  memory  of  the 
incidents  connected  with  the  execution  of  the  will  almost  efiaced 
If  the  party  were  required  again  to  take  his  deposition,  before  a 
justice,  an  old  man  would  be  liable  to  have  his  recollection  played 
with,  by  the  ingenuity  of  counsel,  and  his  testimony  perverted. 
Depositions  usually  partake  of  the  infirmity  of  the /ortim  before 
which  they  are  taken.  But  before  the  Register's  Court,  the  wit- 
ness is  protected  by  a  court  accustomed  to  manage  and  control  the 
taking  of  testimony. 

Knowing  the  imp<Mrtance  4)f  ihe  deposition  of  Gloningety  (who 
wrote  the  will,)  we  gave  the  preliminary  evidence  of  his  inability 
to  attend.  It  is  true  it  was  agreed  that  our  ofler  on  this  point 
in  the  second  bill  should  be  received,  but  at  the  same  time  the 
court  overruled  the  deposition;  showing,  that  the  court  considered 
that  no  testimony  could  be  given  which  would  warrant  the  intro- 
duction of  the  deposition,  but  it  is  denied  that  a  discretion  exists 
in  the  court  below  to  reiect  evidence,  which  is  not  controlled  here. 

The  court  below  is  called  to  make  a  hasty  decision,  and  it  would 
be  monstrous  to  say,  that  there  is  no  review  of  such  decision  re- 
jecting evidence  on  the  preliminary  inquiry. 

In  the  case  ofPipher  v.  Lodee,  16  Serg.  ^  Rcnde,  220-21,  the 
chief  justice  expressly  affirms  the  position  that  such  decision  is  the 
subject  of  review.  Every  question  is  for  the  discretion  of  the  court, 
but  it  does  not  follow  that  the  exercise  of  that  discretion  is  conclu- 
sive.    Harwood  v.  Ramsey^  15  Serg.  if  RawlCf  32. 

This  is  not  the  case  of  a  contract  in  which  all  the  parties  bind 
themselves,  so  that  the  act  of  one  is  the  act  of  all,  but  it  is  a  case 
in  which,  although  the  legatees  and  devisees  have  a  community  of 
interest  in  establishing  the  will,  diey,  as  respects  each  other,  are 
strangers. 

The  case  in  1  Mats.  R^.  71,  is  directly  to  tiiis  pomt,  and  has  not 
heen  impaired.  So  is  BoDord  v.  Wallace,  and  J>fus$ear  v.  Arnold. 
In  tbelast  case  tlie  ground  taken  here  was  considered    It  wai  al- 


Digitized  by 


Google 


31S  SUPREME  C30URT  lljmeaOer, 

(HcmTlDictrich  v,  Michael  Dietrich  and  Andrew  Yondt ) 
iegcd  that  Margaret  King,  whose  declarations  were  offer«i,  was 
not  only  the  principal  devisee,  whose  agent  the  nominal  party  on 
the  record  was,  but  deeply  implicated  in  a  conspiracy,  and  fraud 
in  obtaining  the  will. 

If  there  are  two  trustees,  and  both  sue,  the  declarations  of  one 
are  not  evidence.  There  is  no  privity  of  contract  between  them  ; 
where  this  privity  exists,  as  in  the  case  of  a  joint  contract,  'd  is  other- 
wise. This  distinction  explains  the  cases  referred  to  in  17  Johns. 
Rep.  335,  and  18  Jcfhns.  Rep.  330 ;  the  parties  were  united  in  inter- 
est,  and  the  declarations  of  one  were  received  to  effect  the  others. 

GiBSOic,  G  J.  delivered  the  opinion  of  Smith,  J.  and  himself^ 
;while  Hustow,  J.  delivered  the  opinion  of  Ross,  J.  and  himseUl 

GiBSoir,  C.  J. — 1  have  so  often  been  accused  of  an  attachment  to 
common  law  principles  and  forms  in  preference  to  local  practice, 
that  it  gives  me  pleasure  to  testify,  in  this  instance,  a  paramount 
respect  for  our  own  precedents.  This  court  had  flatterecf  itself  that 
the  law  was  settled  by  Bovard  v.  Wallace,  and  Nussear  v.  Arnold, 
(which  is  this  very  case,)  if  not  in  conformity  to  common  law 
analogies,  at  least  x^onsistently  with  justice  and  reason;  and  even 
were  my  opinion  of  the  fitness  of  those  decisions  changed,  I  would, 
to  avoid  the  mischiefs  which  are  inevitably  produced  by  overturn- 
ing the  solemn  decisions  of  the  court  of  the  last  resort,  for  theoretic 
reasons,  adhere  to  the  known  landmarks  of  the.  law  by  which  courts 
and  counsel  may  proceed  with  safety  and  certainty.  I  am  happy 
to  say  my  brother  Smith  concurs  with  me  in  opinion,  that  the  ad- 
missions of  Henry  Dietrich,  a  principal  devisee,  and  party  to  the 
feigned  issue,  were  erroneously  received;  and,  the  court  beine 
equally  divided  on  this  point,  the  authority  of  the  cases  to  which  I 
have  referred,  is,  as  yet,  untouched.  On  the  remaining  point,  I 
would,  for  the  sake  of  unanimity,  be  inclined  to  yield  the  opinion  I 
expressed  in  Pipher  v.  Lodge,  16  Serg.  Jjf  Rawle,2l4,  as  the  au- 
thorities are  nearly  balanced  on  the  question,  whether  the  suffi- 
ciency of  evidence  to  lay  a  ground  for  the  introduction  of  a  depot- 
«ition,  can  be  re-examined  on  a  writ  of  error;  but  as  Judge  Smith 
holds  out  on  this  point  also,  I  am  inclined  to  say  the  judgment 
^ught  to  be  reversed  on  both  points. 

Huston,  J. — ^The  two  first  bills  of  exception  were  in  this  court 
argued  together,  but  an  attempt  was  made  to  draw  a  distinction 
between  them,  by  reading  the  part  within  brackets,  without  the 
words  "  to  prcve,*^  and  considering  the  rest  of  the  sentence  as  a  state- 
ment of  facts  admitted,  and  by  using  the  words,  "but  at  the  same 
time  the  court  overruled  the  said  deposition,"  as  conveying  the  idea 
that  although  the  court  allowed  them  in  words  to  prove  the  alle- 

i ration  in  brackets,  yet  in  fact,  they  decided  without  hearing  such 
kcts  proved;  beyond  a  doubt  the  deposition  was  ofier^  the 
second  time  for  the  purpose  of  accompanying  it  with  the 
rec9rd  of  the  isBue  in  which  it  was  taken  :«->DeaiU8e  to  enable 
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one  to  read  a  deposition,  taken  in  a  former  cause,  or  in  ano- 
ther court,  between  the  same  parties,  you  must  show  that  there 
was  such  a  cause  in  such  court:  so  the  court  understood  it 
There  was  no  offer  to  give  further  evidence  of  inability  to  at- 
tend If  offered  and  refused  we  should  have  heard  of  it  To  con- 
sider a  bill  of  exceptions,  on  account  of  some  inaccuracy  of  expres- 
sion, as  presenting  a  case  so  different  from  the  real  facts,  as  that 
counsel  will  not  even  assert  events  to  have  happened  as  they  now 
allege  them,  would  be  to  pervert  a  bill  of  exceptions  to  the  worst 
purpose.  Was  this  deposition  evidence,  if  the  witness  was  standing 
m  court,  and  if  not,  was  the  proof  of  inability  to  attend  such  as  that 
it  was  error  in  the  court  below  to  reject  it? 

In  the  first  view,  the  principal  part  of  the  argument  was  found- 
ed on  reading  the  first  sentence  of  the  act  of  assembly  as  far  as  the 
words**  made  part  of  the  proceedings  in  the  case:"  and  to  be  sure, 
if  no  other  words  had  followed,  the  argument  was  strong.  The  act 
contemplates  two  classes  of  cases,  one  whereon  caveat^  the  whole 
matter  is  heard  and  decided  by  the  Register's  Court,  without  the 
intervention  of  a  jury,  and  here  all  the  testimony  must  be  reduced 
to  writing,  and  forms  part  of  the  proceedings,  and  if  an  appeal  be 
^ken,  goes  up  as  part  of  the  cause. 

The  other  class  is  where  the  weight  and  effect  of  the  evidence  is 
not  submitted  to  the  Register's  Court,  but  to  a  Jury;  and  as  there 
the  mode  of  proceeding  is  by  examination  of  witnesses,  in  presence 
of  the  jury,  and  their  finding  is  conclusive  on  the  facts  submitted, 
the  testimony  given  before  them,  does  not  go  up  on  appeal,  nor  is  it 
known  to  the  superior  court  Suppose  the  testimony  of  the  wit- 
nesses to  the  will  is  reduced  to  writing  in  the  Register's  Court,  and 
from  this  testimony  it  would  appear  to  be  a  valid  will,  yet  an  issue 
is  directed,  and  on  the  whole  evidence  the  jury  find  it  is  not  the 
will  of  the  testator;  those  depositions  are  not  within  the  words  of  the 
act  of  assembly,  and  if  sent  up  on  an  appeal,  must  be  considered 
as  no  part  of  the  record,  or  an  immaterial  part. 

In  ordinary  cases  the  witnesses  go  before  the  Register,  and 
make  oath,  that  they  saw  the  testator  execute  and  deliver  the 
paper  as  his  last  will  and  testament,  and  that  he  was  of  sound 
mind.  These  affidavits  are  endorsed  on  the  will,  and  letters  testa- 
mentary are  granted  to  the  executors.  In  giving  copies  of  the  will, 
it  was  usual,  and  at  one  time  was  thought  necessary,  to  give  copies 
of  these  affidavits.  It  was,  however,  long  ago  decided  that  a  copy 
of  the  vnll,  and  a  copy  of  the  record,  that  it  was  on  such  day 
proved  and  approved,  was  sufficient.  This  certificate  of  the  proof, 
and  that  it  was  approved,  is  the  real  and  true  probate,  and  what 
makes  it  evidence  in  any,  and  every  court  If  the  affidavits  of  the 
"witnesses  are  added,  along  with  this  certificate,  they  are  often  call- 
ed the  probate,  and  read  along  with  it,  though  the  witnesses  arc 
JtandiDg  in  the  court,  where  the  will  is  offered  in  evidence;  and  m 
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iJl  4he  cases  where  such  affidavits  have  been  read*  it  will  be  found 
that  tbe  Register  or  Register's  Court  have  acted  on  them,  and  ad- 
judged the  will  to  \>e  proved.  Where  these  depositions  have  not 
been  acted  on,  and  no  adjudication  on  the  validity  of  the  will,  they 
may  be  used  as  any  other  deposition  taken  before  a  court  havii^ 
jurisdiction  of  the  same  matter  afterwards  trying  in  another  court : 
that  is,  may  be  used,  if  the  deponent  is  dead,  out  of  the  junsdictioo 
ofthe  court,  or  unable  to  attend.  It  appears  Mr.  Glcmnger  had 
been  twice  examined  in  open  court,  on  trials  of  this  cause,  before 
the  same  judges  who  rejected  this  deposition*  In  most  cases  in  this 
state,  and  in  all  of  much  importance,  the  counsel  on  each  ^de,  and 
the  court,  write  what  the  witness  says,  and  all  that  he  says,  (for  he 
stops  at  the  end  of  each  sentence  untU  it  is  written,)  we  cannot 
suppose  these,  depositions  I  may  call  them,  were  lost  They  were 
not  offered  to  be  given  in  evidence.  The  president,  and  perhaps 
both  the  judges,  knew  Mr.  GUminger^  and  the  witnesses  who  swore 
to  his  state  of  health.  They  had  also  witnessed  his  former  exam- 
inations, and  cross  examinations  in  court,  and  th^  could,  although 
we  cannot  judge  of  the  importance  of  his  being  examined  in  the 
presence  of  the  jury.  I  cannot  allow  that  a  particular  tempera* 
ment  of  body  in  the  witness,  unless  very  pectdiar  indeed,  can  change 
ihe  law.  If  a  witness  intends  to  tell,  and  does  tell  the  truth  fairly, 
there  is  no  reason  why  he  should  become  much  excited,  or  why 
his  choler  should  rise  so  as  to  endanger  apoplexy;  and  if  he  will 
become  excited  in  a  particular  cause,  and  will  answer  so  as  to 
make  a  tedious  cross  examination  necessary,  it  is  right  the  jury 
should  see  and  hear  him.  There  are  two  cases,  and  I  recollect  but 
itwo,  where  this  court  have  reversed,  because  the  court  below  erred 
in  receiving  or  admitting  a  deposition,  on  account  of  a  defect  <^ 
proof  of  inability  to  attend;  one  was  a  very  early  case;  and  there 
are  seven  or  eight,  where  it  has  been  said  to  be  a  matter  pretty 
much  depending  on  the  discretion  of  the  court,  who  try  the  cause. 
The  question  whether  such  proof  has  been  given  of  inability  to 
procure  a  written  paper,  in  order  to  let  in  parol  evidence  of  iti 
contents,  is  like  this  in  principle ;  I  recollect  two  cases,  JUogii  v* 
Caufman^  and  another ^  both  reported,  in  which  this  court  refused 
to  reverse,  or  even  seriously  consider  the  matter,  saying  it  was  with- 
in the  jurisdiction,  and  depended  on  the  discretion  of  the  court  be- 
low. This  court  does  not  now  say,  that  there  can  be  no  case  in 
which  we  will  reverse  on  such  account,  but  we  say  it  must  be  a 
very  strong'and  gross  case,  in  which  we  will  interfere,  and  we  think 
this  not  such  a  case. 

The  next  two  bills  of  excepticms  were  ai^ued  together,  and  tiiey 
present  the  question,  whether,  in  such  an  issue,  the  declarations  or 
admissions  of  the  principal  devisee  in  the  alleged  will,  and  who  is 
sole  plcdntiffin  the  cause,  can  be  given  in  evidence  t  Perhaps  tbe 
decisions  of  tfau  court,  on  this  point,  have  been  peculiar  to  this  state* 
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except  one  early  case  in  Massachusetts,  "^ey  seem,  however,  care- 
fijdly»  either  to  keep  clear  of  this  case  or  admit  it  Bovard  v.  JVcd' 
laccy  4  Serg,  8f  Rawle^  499.  In  questions  on  the  validity  of  a  will, 
the  declarations  of  an  executor  or  devisee,  who  is  not  a  party  to 
the  suit,  are  not  evidence. 

The  case  of  Miissear  v.  Arnold,  13  Serg.  ^  Rawle,  323,  is  still 
stronger.  The  question  there  was,  whether  the  declarations  of  a 
devisee,  who  was  carrying  on  the  cause,  and  whose  agent  wa9  the 
plaintiff,  in  the  feigned  issue,  should  be  given  in  evidence.  And  in 
the  argument  and  decision  it  seems  to  be  taken  Ar  granted,  that  if 
the  devisee  had  been  a  party,  there  would  have  been  no  dispute. 
The  objection  that  these  admissions  may  effect  the  rights  of  other 
devisees,  has  not  been  of  so  much  avail  in  other  courts.  In  17  Johns. 
335,  and  18  Johns.  330,  the  recital  in  a  deed,  and  the  parol  decla- 
rations of  one  of  several  lessors  in  ejectment,  were  admitted,  stlthough 
they  might  effect  the  other  lessors. 

The  admission  of  sanity  or  insanity  by  a  devisee  is  one  thing, 
the  repeated  admission  that  a  man  of  ninety  years  of  age  was 
childish,  and  becoming  more  so  every  day,  is  another  and 
stronger  matter^  when  the  fact  trying  is  whether  the  very  per- 
son iwho  qnade  this  declaration  or  admission,  did  not  at  that  very 
time,  or  soon  after,  procure  the  '^l  to  be  made  by  misrepre- 
sentation and  imposition  on  this  weakness.  The  cases  cited 
prove  the  general  position,  that  the  declarations  of  a  party  on  ^e- 
cord,  and  who  has  an  interest  in  the  cause  trying,  are  in  all  cases 
evidence.  We  think  therefore,  that  as  well  the  cases  in  this  court,- 
(which  always  except  the  case  where  devisee  i&  not  a  party  to  the 
suit,)  as  the  uniform  current  of  authorities,  require  that  we  affirm 
the  deci^on  of  the  Common  Pleas  on  these  two  bills. 

The  last  bill  of  exceptions  was  not  insisted  on.  The  declarations 
of  a  nnarried  woman  in  the  presence  of  her  husband,  or  when  act' 
mg  as  his  agent,  are  evidence  against  him,  but  generally  they  are 
not 

RooBRs,  J*,  had  been  of  counsel  in  the  cause,  and  took  no  part 

Judgment  affirmed^ 
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>  Appeal  by  JOHN  FEATHERrattorney  in  fact  of  JOHN  OBLIN- 
GER,  ^d  of  GEORGE  f  BATHER  and  SUSANNA  his  wife, 
from  the  decree  of  the  Circuit  Court,  in  the  matter  of  the  money- 
paid  into  the  Orphans'  Cburt,  arising  from  the  saU  of  the  rea8 
estate  of  CHRISTIAN  OBLINGEK,  deceased! 

The  return  days  of  process  into  the  Circuit  Court  from  the  Comfnon  Pleas* 
Quarter  Sessions  or  Orphans'  Court,-  by  act  of  Assembly,  are  the  third 
Monday  in  March,  the  first  Monday  in  Sefitember,  and  the  second  Mon- 
day in  December  in  each  year. — A  certiorari  is  not  necessary  to  remove 
a  record  on  appeal  from  the  Orphans*  Court  to  the  Circuit  Court. 

Where  an  appeal  is  taken  from  the  Orphans*  Court  to  the  Circuit  Court, 
the  appeal  is  not  required  to  be  filed  before  the  next  return  day  after  it 
is  taken,  nor  can  any  rule  be  taken  in  the  case  until  then:  but  if  the 
record  be  filed  before  the  return  day,  and  the  cau^e  is  heard,  and  de- 
cided by  the  Circuit  Court  without  objection,  it  is  too  late  to  take  that 
objection  in  the  Supreme  Court,  after  the  cause  is  brought  there  upon  ap- 
peal, by  a  motion  to  quash. — Generally,  if  a  party  goes  to  trial  by  consent 
m  a  lower  court  at  an  earlier  term  than  he  was  compellable  to  do,  if  he 
make  no  objection  then,  his  objection  will  not  avail  him  afterwards. 

C.  O.  made  his  will  in  1798,  and  died  soon  after,  seized,  as  he  supposed,  of 
a  large  real  estate.  By  his  will,  after  disposing  of  his  personal  estate,  he 
directed  that  his  land  should  be  occupied  in  a  certain  manner  for  three 
years,  then  valued  by  twelve  men,  and  his  son  John  have  the  right  to 
take  it  at  the  appraisement;  if  he  tefused,  the  other  children  in  succes- 
sion to  have  the  right,  if  none  agreed  to  take  it,  it  was  to  be  sold  by  the 
executors,  and  in  either  event  the  money  divided  among  his  heirs. 
«•  But  the  sum  of  £400  is  to  be  charged  on  the  said  estate,  and  remain  io 
the  hands  of  the  purchaser:"  the  interest  oh  this  sum  he  directed  to  be 
paid  to  his  wife,  and  at  her  death  this  sum  to  be  divided  among  his  Ihree 
eldest  children  or  lYicivh^xT^',  ''and  as  touching  the  money  arising  from 
my  land  and  estate,  I  give  and  bequeath  to  my  son  J,  O.Jirst  and  fore^ 
moat,  £1000,  because  he  is  my  only  son,  along  with  his  share,  which  he 
shall  have  with  my  other  children.**  His  personal  estate  was  exhausted, 
and  his  real  estate  sold  on  execution  within  two  years  after  his  death ;  a 
balance  of  dg400  in  1801  was  decreed  to  be  put  to  interest,  and  the  interest 
paid  the  widow.  Widow  died  in  1803,  and  in  1814  a  scire  facias  was 
issued  upon  the  judgment  given  to  secure  the  d&400  in  which  a  verdict 
■was  rendered  in  1826,  and  the  proceeds  brought  into  the  Orphans'  Court 
for  distribution,  in  1828r  Held:  That  J,  O.  was  not  entitled  to  be  paid 
out  of  this  fund,  his  legacy  of  J8l000;  but  that  he  tDok,  as  to  this,  an 
equal  share,  as  one  of  the  "three  oldest  children"  of  the  testator,  that  his 
interest  in  the  fund  was  personal,  not  real  estate,  and  a  judgment  against 
bim  no  lien  on  it.-*-/.  O.  had  taken  the  benefit  of  the  insolvent  laws,  in 
1600,  the  assignees  then  appointed  had  not  qualified,  and  were  dead. 
Held:  That  the  Orphans'  Court  should  retain  his  funu  until  the  next 
term  ot  the  court  in  which  he  was  discharged,  to  have  assignees  appoint- 
ed to  receive  it,  but  if  none  were  then  appointed  it  should  be  paid  to  J.  0. 

By  the  express  provision  of  the  insolvent  law,  the  statute  of  limitations 
does  not  run  against  debts  due  by  an  insolvent  debtor. 

Lapse  of  time,  much  greater  than  that  allowed  by  the  statute,  may  raise 
the  presumption  of  the  payment  of  such  debts;  but  when  the  creditor 
returns  no  fimd  but  a  debt  to  become  due  on  a  future  contingency,  no 

W>rc8umption  of  payment  would  arise  before  the  fund  came  to  hand. ' 
hen  an  appeal  is  taken  from  a  decree  of  the  Orphans'  Court,  it  would 
be  wrong  in  that  court  to  order  the  money  to  be  paid  over  under  that 
decree,  while  the  recognizance  is  writing,  or  the  party  bringing  in  his  bail. 

A  motion  was  made  by  Hopldns^  to  quash  this  appeal,  on  the 
ground  that  the  cause  was  not  in  the  Circuit  Court  when  the 
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lecrefe  of  that  court  was  made-    0&  Ibe  19tlr  April,  1830;  the 
Orphans'  Court  made  then-  decree  in  the  case  from  which  this  ap- 

Gtal  was  taken,  and  a  certiorari  issued,  tested  the  l&th  day  of 
arch,  1830,  and  returnable  the  first  Monday  of  Septentber  then 
next?  and  on  the  3d  of  May,  1830,  the  Circuit  Court,  upon  argu- 
ment, arffirmed  the  decree  of  the  Orphans'  Court,  from  which  tti 
appeal  was  taken. 

He*  contended  that  the  cause  \vas  not  in  the  CSrcuit  Court  be- 
fore the  return  day  of  the  certiorari^  sxii  the  decree  of  that  coui't 
was  therefore  without  jurisdiction. 

Montgomery  and  JSTorris^  contra,  argued  llhat  the  writ  of  certiorari 
was  unnecessary:  by  the  appeal  the  record  was  removed  without 
it;  but  as  the  party  had  voluntarily  appeared  before  the  return 
day  of  the  writ,  and  the  cause  was  then  heard,  he  could  not  now 
all^e  want  of  jurisdiction  in  the  court. 

The  court  overruled  the  nwtion  to  quash,  for  reasond  assigned jh 
the  opinion  of  the  court,  and  ordered  the  appeal  to  be  argued.  ' 

The  case  was  this:  Christian  Oblinger^  seis^ed  of  a  large  estate, 
made  a  will,  dated  the  8th  of  Dec^fmber,  1798,  by  which,  after  pro* 
viding  that  his  burial  charges  and  debts  s&ould  be  paid,  he  direct- 
ed that  his  wife  should  keep  in  her  possession  his  other  estiate  for 
her  subsistence  and  use,  as  she  shall  find  it  necessary.    That  his 
son,  John  Oblingcr^  shoiild  live  ih  the  large  house,  vntH  bis  mother, 
and  work  thfe  plantation  for  her.   Of  what  he  sowed  aiid  gathered 
in,  two-thirds  were  to  be  his,  and  one-third  part  his  mother's; 
Then,  after  directing  as  to  cider,  fruit,  flax,  firewood,  Ac.  to  be 
furnished  her,  he  says,  such  fee  or  rent  shall  continue  three  years; 
after  that,  the  plantation  was  to  be  valued  by  a  jury  of  twelve 
men.   His  son  John  was  to  have  a  right  to  take  it  according  to  the 
valuation:  if  he  did  not,  another  of  bis  heirs  was  to  have  that  pri-* 
vilege.   Three  months  after  the  valuation  the  monej^  was  to  be 
paid  to  his  executors,  who  were  to  give  a  deed  to  the  purchaser. 
If  none  of  the  heirs  took  it,  it  was  to  be  sold  and  the  money  thence 
arising  to  be  divided  among  his  heirs.     But  the  sum  of  four  hun- 
dred pounds,  was  to  be  charged  on  the  said  estate,  and  remain  in 
the  hands  of  the  purchaser;  the  interest  of  which  he  gave  to  hiii 
wife,  "  along  with  the  lesser  house  for  her  to  dwell  in,  as  Idng  as 
she  lived,  and  all  the  household  and  kitchen  furniture,  to  be  used 
at  her  pleasure."    After  her  death,  the  four  hundred  pounds,  and 
what  was  left  of  the  household  aftd  kitchen  furniture,  were  to  be 
divided  among  his  three  eldest  children  or  their  heirs.   He  then  proj 
ceeds:  "  and  further  touching  the  money  arising  out  of  my  land 
and  estate,  I  give  and  bequeath  to  my  son,  John  Oblinger.  first  and 
foremost,  one  thousand  pounds,  because  he  is  my  only  «»»  Mong 
with  his  share,  which  he  shaU  have  with  my  seller  cftildrai. 
After  giving  to  his  son-in-law,  JVicAo/w  Zilhr,  one  shilling,  and  to 
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his  sons-in-law  George  Feather  and  Peter  Feather^  and  the  son  «f 
Peter  Feather^  the  sums  received  of  him,  he  directs  that  Peter 
Feather's  son,  born  of  his  daughter  Alary^  shall  have,  if  he  arrived 
"  at  the  age  of  twenty-one  years,  one  hundred  and  fifty  pounds, 
which  his  executors  should  retain  in  the  sum  of  his  plantation  till 
he  becomes  of  age."  But  if  he  died  before  the  age  of  twenty-one 
years,  the  money  should  be  given  to  his  other  three  children  as  a 
legacy,  by  his  executors,  to  each  fifty  pounds.  Further,  he  willed 
that  his  eldest  daughter,  after  she  had  received  her  share  for  her 
and  her  heirs  of  his  executors,  might  choose  and  appoint  guardians 
for  her  and  her  heirs;  and  she  should  have  a  right  to  make  use  of 
said  sums  as  need  and  her  circumstances  required,  and  demand  it 
of  her  guardian.  If  his  wife  died  before  the  expiration  of  the 
three  years  mentioned,  his  executors  were  to  have  what  there  was 
of  the  personal  property  appraised,  and  do  as  above  mentioned  with 
his  plantatioji:  "  but  always  that  my  son  John  Oblinger  may  keep 
my  plantation  at  the  appraisement,  if  he  fulfils  the  said  articles  and 

Eayment."  After  naming  his  executors,  and  revoking  and  annul- 
ng  other  wills,  and  dating  the  will,  he  added  two  other  items,  by 
which  he  bequeathed  to  his  grandchild,  Elizabeth  Feather,  one 
complete  bed  and  bedstead,  and  directed,  that  after  the  de- 
cease of  his  wife,  she  should  have  the  sum  of  fifty  pounds,  out  of 
his  estate;  and  then  willed  and  ordered  that  his  daughter  Bar- 
bara should  have  the  sum  of  fifty  pounds,  after  the  decease  of 
his  wife;  and  declared  it  to  be  his  full  meaning  and  will  that  she 
should  be  considered,  atid  be  an  heir  as  one  of  his  four  childen; 
but  to  Nicholas  Ziller  he  only  bequeathed  as  above. 

After  the  death  of  testator,  which  happened  before  the  27<h 
Deceniber,  1798,  his  personal  estate  was  exhausted,  and  his  real 
estate  in  two  years  after  his  death,  was  sold  on  executions,  and  the 
sum  of  seven  hundred  and  fifty  pounds  only  remained  after  the 
payment  of  his  debts.  This  being  brought  into  the  Orphans' 
Court,  that  Court  on  the  29th  September,  1801,  decreed 
the  sum  of  four  hundred  pounds,  bequeathed  by  the  testators 
will  to  his  widow,  to  be  put  out  on  real  security,  and  the  interest 
thereof  to  be  paid  to  her  during  her  life,  and  after  her  death,  that 
the  principal  be  paid,  and  distributed  to  and  among  the  legal 
rcpresentaUves  of  the  testator,  according  to  law,  and  the  order  of 
the  court 

This  sum  was  loaned  to  John  Bitzcr,  who  gave  his  judgment 
Vil.  r^M"?""?  ^^'''^  judgment  was  entered  to  November  term, 
180L  Uft  this  judgnnient  a  scire  facias  issued  in  1814,  which  was 
transferred  from  the  Common  Pleas  to  the  District  Court,  to  June 
term,  1820,  and  tried  on  the  9th  September,  1824;  and  the  money 
now  m  court  was  made  on  that  judgment. 

The  remaining  sum  of  three  hundred  and  fifty  pounds   was 
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divided  equally  among  the  children,  without  r^ard  to  the  l^acy 
of  one  thousand  pounds  to  John. 

The  widow  died  in  1803.  John  Oblinger,  Susanna  intermarried 
with  George  Feather^  and  Barbara  intermarried  with  Nicholai 
Ziller^vrere  the  "three  eldest  children"  of  the  testator,  between 
whom  he  directed  the  four  hundred  pounds,  after  the  death  of  his 
wife,  to  be  divided. 

Upon  the  trial  of  the  scire  facias^  the  defendants  established  the 
payment  of  one  third  of  the  four  hundred  pounds,  her  share,  to 
Barbara  Ziller,  also  of  fifty  pounds  to  John  Oblinger,  and  sixty 
pounds  to  Susanna  Feather,  and  the  verdict  was  rendered  for  the 
balance  of  two  shares.  The  defendants  claimed  a  credit  of  fifty- 
six  pounds  five  shillings,  paid  on  the  1st  of  June,  1806,  to  John 
Sheaffery  intermarried  with  Elizabeth  Feather,  on  account  of  the 
legacy  of  fifty  pounds  bequeathed  to  her,  but  the  receipt  for  this 
payment  was  overruled,  and  as  to  that  sum,  it  was  agreed  by  the 
counsel  of  the  parties,  to  leave  the  question  "  open  for  considera- 
tion on  the  final  settlement  of  Christian  Oblinger's  estate." 

Susanna's  share,  amounting  to  the  sum  of  two  hundred  and 
eighty-six  dollars  and  fifty-six  cents,  was  paid  over  to  her  by  Mr. 
Buchanan,  the  counsel  of  the  plaintiffin  the  scire  facias.  And  the 
amount  paid  into  the  Orphans*  Court  was  the  sum  of  two  hundred 
and  ninety-six  dollars  and  seventy-five  cents,  the  payment  to  SAea/^ 
/er,  with  its  interest,  and  the  amount  of  John's  share  being  three 
hundred  and  forty-five  dolJars  and  seventy-six  and  a  half  cents, 
gupposing  the  fifty-six  pounds  five  shillings  to  have  been  rightly  paid. 

The  executors  of  John  Bitzer  claimed  to  be  paid  the  said  sum  of 
two  hundred  and  ninety-six  dollars  and  seventy-five  cents,  on  ac- 
count  of  the  payment  to  Sheaffer. 

John  Oblinger,  by  his  attorney  John  Feather,  claimed  to  be  paid 
his  share,  three  hundred  and  forty-five  dollars  and  seventy-six  and 
an  half  cents;  also,  the  one  half  of  the  said  sum  of  two  hundred  and 
ninety-six  dollars,  and  seventy-five  cents,  and  George  Feather,  in 
right  of  his  wife,  claimed  the  other  half  of  that  sum, 

David  Rinehart  claimed  as  a  judgment  and  bond  creditor,  otJohn 
Oblinger,  "  who  took  the  benefit  of  the  insolvent  laws  in  the  court 
of  Common  Pleas  of  Lancaster  county,  at  August  term,  1801,"  to 
be  paid  the  whole  fund  in  court 

David  Rinehart's  judgment  against  John  Oblinger,  was  entered  on 
the  20th  January,  1800,  to  November  term,  1799.  On  the  24th 
Septeipber,  1800,  on  affidavit  of  the  defendant,  a  rule  to  show 
cause  why  this  judgment  should  not  be  opened,  was  taken,  and  on 
the  13th  February,  1801,  a  rule  to  take  depositions  entered.  This 
proceeding  there  rested,  nothing  further  having  been  done  upon  the 

Rinehart,  also  showed  a  bond  given  by  John  Oblinger  to  Charkt 
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Mmdutrt^  od  the  6tb  June,  1708,  for  fifty  pouDds,  asdgDed  on 
the  2d  August,  1800,  to  him.  Also,  a  judgment  in  favour  of  JM!^ 
chod  BerrMeisly  against  John  Oblineer  and  David  Rinehart^  to  May 
term,  1799,  on  a  bond,  dated  9th  Anarch,  1798,  ^hicb  was  paid  by 
the  said  David  Rinehart 

John  Obimgeriook  the  benefit  of  the  insolvent  laws,  to  August 
term,  1800,  in  the  court  of  Common  Pleas,  and  executed  an  assign- 
ment in  trust  for  his  creditors;  the  assignees  never  gave  b<»id,  and 
were  dead  at  the  time  the  decree  of  the  Orphans*  C6urt  was  enters 
ed  in  this  case.  Oblinger,  after  taking  the  benefit  of  the  insolvent 
laws,  removed  to  the  state  of  Ohia 

Motions,  corresponding  with  these  several  claims,  were  entered 
ia  the  Orphans'  Ck>urt 

That  court  denied  the  motion  made  on  behalf  of  Bitzer*s  execu- 
tors, (the  payment  to  John  Sheerer  being  a  mispayment,)  and  the 
motion  in  favour  of  David  Rinehart^  and  decreed  that  the  share  of 
John  OMtvigner  should  be  paid  to  his  assignees  legally  qualified  to 
receive  it,  and  that  the  fund  should  be  detained  until  the  court  of 
Common  Pleas  should  make  an  appointment  of  assignees,  and  that 
the  one  half  of  the  sum  of  two  hundred  and  ninety-six  dollars,  and 
seventy-five  jcents,  the  sum  reserved  to  await  the  question  as  to 
the  payment  t»Sheaffer  by  Bitzer^  should  be  paid  to  George  Feather^ 
in  r^ht  of  hi3  wife,  the  assignees  of  John  Oblinger  being  entitled  to 
the  other  half. 

From  these  decrees  of  the  Orphans*  Court  each  party  appealed 
to  the  Circuit  Court,  who  on  the  3d  of  May,  1830,  aflirmed  the 
decrees  of  the  Orphans'  Court;  and  from  th&  decree  of  the  Circuit 
Court,  John  Feather^  attorney  in  fact  of  John  Oblinger^  and  George 
Feather fZnd  Susanna  his  wife,  appealed  cm  7ih  May,  1830,  to  the 
Supreme  Court,  for  the  following  reasons,  viz : 

1.  Because  the  court  refused  to  order  to  be  paid  out  of  court 
to  John  Feather^  attorney  in  fact  of  John  (^linger,  the  sum  of  three 
hundred  and  forty-five  dollars  and  seventy-six  and  an  half  cents ;  - 
and  also  the  sum  of  one  hundred  and  forty-eight  dollars  and  thirty-: 
seven  and  an  half  cents;  and  also  because  the  court  refused  per- 
misrion  to  the  said  JohnFeather^  attorney  in  fact  of  George  Feather 
and  Susanna  his  wife,  to  take  out  of  court  the  sum  of  one  hundred 
and  forty-eight  dollars  and  thirty-seven  and  an  half  cents. 

2.  fiecause  the  court  decreed  that  the  sum  of  three  hundred 
and  forty-five  dollars  and  seventy-six  and  an  half  cents  should  be 
paid  out  of  court  to  the  assignees  of  John  Oblinger^  if  such  assignees 
existed,  and  if  such  assignees  did  not  exist,  then  to  be  paid  out  to 
such  asdgnees  as  the  court  of  Comax>n  Pleas  shoidd  or  might  ap- 
point 

'  3.  Because  John  Feather,  attorney  in  fact  of  John  Oblinger ,  and  of 
Qtorge  Feather  and  wife,  has  in  laiy  and  eqtiity  and  justice,  a  rigtit 
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to  tak^  out  of  court  the  said  sum  of  #ix  hundred  and  forty-five  dol- 
lars and  fifty-one  ajnd  an  half  cents,  in  favor  of  his  constituents,  the 
said  John  Oblinger^  and  George  Feather  and  wife^  the  legatees  of 
Christian  Oblinger^  deceased. 

Montgomery  for  the  appellants.— The  whole  fund  in  court  was 
claimed  as  belonging  to  John  under  the  bequest  to  him  ofonetly>u- 
sand  pounds,  by  David  Rineharty  on  his  judgment 

He  contended,  that  by  a  fair  construction  of  the  will,  John  was 
only  entitled  to  one-third  of  the  four  hundred  poynds,  after  the 
death  of  the  widow,  but  that  the  decree  of  the  Orphans'  Court  of 
1801,  fixed  the  persons  among  whom  the  money  was  ultimately  to 
be  divided,  and  recognized  the  right  of  the  three  eldest  children; 
and  that  this  decree  would,  if  any  difficulty  existed  in  the  qviestioA, 
control  the  present  distribution  of  the  fund  in  court,  as  to  this  jpoinL 

He  took  two  grounds  in  opposition  to  the  claim  otJtinehartf  on 
his  judgment 

1st.  That  the  interest  of  John  Ohlinger^  under  the  will  of  his 
father,  was  an  interest  in  a  legacy  only,  upon  which  a  judgment 
against  him  was  no  lien. 

2d.  That  the  judgment  of  Rinehart  was  satisfied,  in  presump- 
tion of  law,  by  lapse  of  time. 

1st  By  the  will  the  testator  directed  that  his  land  should  be 
sold  or  that  John  should  be  permitted  to  take  it  at  an  appraisment, 
but  that  his  executors  should  execute  a  deed;  oskA  John  was  only 
to  have  a  share  of  the  value  or  price.  This  although  a  charge 
upon  the  land,  was  no  interest  in  it,  which  could  be  subjected  to  the 
lien  of  a  judgment 

2d.  It  was  true  that  John  Ohlinger  had  taken  the  benefit  of 
the  insolvent  laws,  but  this  neither  arrested  the  operation  of  the 
statute  of  limitations,  nor  prevented  the  effect  of  lapse  of  time.  The 
operation  of  the  statute  of  limitations  was  not  suspended  while  the 
act  of  Idth  March,  1812, ''for  the  relief  of  insolvent  debtors  resid- 
mg  in  the  city  and  county  of  Philadelphia,  and  their  creditors,** 
was  held  by  the  courts  of  this  State  to  be  constitutional  and  valid 
Hudson  V.  Carey^  11  Serg.  6^  Rawle,  10.  Ingraham  on  In.  214-215, 
a  lapse  of  twenty  years  satisfies  a  judgment,  and  here  more  than 
twenty  years  elapsed  from  the  death  of  the  widow,  to  the  time  when 
the  claim  was  made  on  behalf  of  this  judgment  The  presumption 
too  was  fortified  by  the  rule  taken  to  show  cause  why  the  judg- 
ment should  not  be  opened. 

The  controversy  was  between  John  Ohlinger  and  David  Rinehart^ 
and  the  Orphans'  Court  had  no  right  to  interpose  the  assignees  of 
ObUngeTf  who  had  never  qualified,  who  did  not  claim,  and  who  in 
/Suet  were  dead,  to  arrest  the  fund  firom  Ohlinger. 

The  benefit  of  the  insdvent  laws  was  taken  by  him  in  1801 » the 
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assignees  never  qualified,  and  is  law  the  debts  then  due  were  pre* 
sumed  to  be  satbfied,  and  this  proceeding  abandoned. 

Again,  the  Orphans'  G>urt  has  no  jurisdiction  but  in  cases  of 
trust  under  the  act  of  1713,  and  cannot  decree  money  to  a  stranger 
to  that  trust,  and  therefore  cannot  order  the  money  of  the  heir  to 
^is  creditor,  either  with  or  without  an  application.  The  remedy 
oiRineharty  if  his  judgment  were  not  satiafied,  was  by  foreign  at- 
tachment He  also  referred  to  Read's  Dig.  177.  2 oiler  an  Ex.  235. 
Ross  V.  MJunkifh  14  Serg,  Sf  Rawlcy  3t>4.  Kane  v.  Bloodgood^  7 
Johns.  Ch.  Rep.  90-113. 

Hopkinsy  contra.  If  under  the  will  John  Oblinger  was  not  enti- 
tled to  the  whole  fund,  then  an  average  should  take  place  among 
the  legatees;  and  in  that  event  Bitzer's  executors  should  be  allowed 
to  come  in  on  account  of  the  money  paid  to  Sheaffer  in  right  of 
his  wife  Elizahdth. 

But  he  contended  that  the  legacy  of  one  thousand  pounds  ioJohn^ 
was  entitled  to  a  preference.  The  testator  had  thought  that  he 
was  wealthy,  and  his  will  was  made  under  this  impression ;  but  it 
turned  out  that  his  estate  was  nearly  insolvent,  and  the  will  can  on- 
ly be  carried  into  effect  ci  pres,  as  near  the  intention  of  the  testa- 
tor as  this  change  of  circumstances  will  admit.  It  was  not  the  in- 
tention of  the  testator  to  give  his  whole  estate  to  his  wife ;  as  there 
was  not  enough  to  pay  all,  her  legacy  should  abate  in  proportion: 
nor  will  any  fair  construction  of  the  will  authorise  the  distribution 
of  the  fund  to  the  three  eldest  children,  to  the  exclusion  of  the 
other  legatees.  Under  the  circumstances  of  the  fund,  the  true  con- 
struction of  the  will  would  be  to  distribute  the  fund  to  the  legatees 
pro  rata.  He  contended  that  as  it  appeared  by  the  will  that  the 
legatees,  except  John  and  Elizabeth^  had  been  advanced  in  the 
life  time  of  the  testator:  that  as  there  was  a  deficiency  of  assets^ 
these  advancements  should  be  taken  into  view,  in  regulating  the 
proportions  which  each  should  receive  out  of  the  fund. 

But  the  legacy  to  John  w-as  entitled  to  be  preferred.  The  will 
is  that  the  oldest  son  shall  ^r**  receive  one  thousand  pounds;  and 
the  testator  assigns  the  reason  for  this  preference,  **  because  he  is 
my  only  son.**  Every  expression  in  a  will  must,  if  possible,  have 
effect  given  to  it,  and  the  only  meaning  of  the  words  *^Jirst  and 
foremosty"  in  the  will  is  that  John's  legacy  is  to  be  preferred. 

He  contended  that  the  interest  which  John  took  under  the  will 
was  an  interest  in  the  realty,  and  subject  to  the  lien  of  judgments 
against  him.  If  John  had  taken  the  real  estate  at  the  appraise- 
ment under  the  will,  he  certainly  would  have  taken  it  as  land. 
The  fund  in  court  must  be  considered  as  if  the  intention  of  the  tes- 
tator had  been  carried  into  full  effect.  The  sale  by  the  sheriff 
prevented  this  being  done  literally,  but  where  the  act  of  the  law 
encroaches  upon  the  intention  of  the  testator,  the  encroachment 
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never  goes  beyond  the  necessity  gf  the  case.  The  four  hundred 
pounds  is  expressly  charged  upon  the  land,  and  as  it  respects  Johri's 
interest,  who  was  to  have  taken  the  land  at  the  appraisement,  it 
is  land.  That  interest  has  been  converted  into  money,  but  the 
nature  of  the  fund  remains  unchanged.  Diermond  v.  Robinson^  2 
Yeatesj  324. 

The  judgment  of  Rinehart  was  entered  before  the  sale  by  the 
sheriif;  it  was  then  a  lien,  and  this  sale  has  no  other  effect  than  to 
bring  home  the  fund  for  distribution.  Nichols  v.  Postlethwaite,  2 
DalL  131.  Gause  v.  fViley,  4  Serg.  &'  Rawle,  509,  Reese  v.  Adams^ 
16  Serg.  Sf  Rawle,  40.  Bamel  v.  Wdshahaughj  16  Serg,  £f  Rawle^ 
410..    Otty  v.Shuey's  Ex'rs,  1  Rawle,  294. 

The  circumstances  of  the  case  avoid  the  lapse  of  time,  which  is 
insisted  on  as  evidence  of  the  satisfaction  of  the  judgment  The 
rule  taken  by  the  defendant  to  show  cause  why  the  judgment 
^ould  not  be  opened  is  one  circumstance,  and  his  insolvency  and 
removal  from  the  State,  another  circumstance.  And  besides  this 
the  property  in  question  was  in  action,  and  its  reduction  into  posses- 
sion depended  upon  a  future  contingency.  But  by  'the  act  of  as- 
sembly of  1729-30,  RecuPs  Digest,  180,  in  case  of  insolvency  debts 
are  protected  from  the  lapse  of  time.  The  right  to  the  fund  depended 
on  the  death  of  the  widow,  and  the  fund  iteelf  was  not  recovered 
until  1824,  and  was  not  brought  into  court  for  distribution  until 
1B28.  The  suit  for  the  recovery  of  the  money,  (the  scire  facias,) 
was  prosecuted  for  the  interest  of  all  concerned.  That  was  issued 
in  1814;  from  the  death  of  the  widow  in  1803,  until  this  time,  the 
only  delay  occurred,  and  that  is  insufiicient  to  warrant  any  pre- 
sumption of  payment.  From  that  time  the  rights  of  all  were  ac- 
tively pursued.     Cope  \.  Humphrajs,  14  Serg,  £f  Razcle,  15. 

The  court  were  right  in  arresting  the  fund  until  trustees  were 
appointed  under  the  application  and  discharge  of  Oblinger,  A 
change  of  trustees  of  an  insolvent  has  been  allowed  after  the  lapse 
of  sixteen  years,  where  the  first  trustees  had  never  qualified.  Gray 
V.  Hill,  10  Serg.  4*  Rawle,  436.  Until  the  trustees  do  qualify,  the 
estate  of  the  insolvent  is  in  gramio  legis. 

The  decree  of  1801,  in  no  way  concludes  the  inquiry  now  before 
the  court,  as  by  the  terms  of  that  decree  the  fund  was  to  be  brought 
into  court  for  future  distribution. 

JSforris,  for  the  appellants  in  reply.  The  Orphans'  Court  have 
no  jurisdiction  as  to  the  judgment  creditors  of  legatees,  when  the 
fund  on  which  the  legacies  are  a  charge  is  brought  into  court  for 
distribution.  The  Orphans'  Court,  although  it  is  a  court  of  chan- 
cery, has  its  power  limited  by  statutory  provision,  and  cannot  go  be- 
yond the  statute. 

By  the  statutes  its  jurisdiction  is  confined  to  the  estates  of  dead 
men*  and  it  can  make  no  decree  in  favour  of  a  creditor  of  a  cestui 
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mie  trustj  who  has  a  fund  wkhiD  its  jurisdiction.  It  has  the  inci- 
aental  power  <^  appropriating  money  to  liens  on  real  estate  of  re- 
cord,  but  it  cannot  go  further.  Where  the  debtor  denies  the  debt, 
it  has  no  power  by  an  adversary  sqit,  to  determine  the  question. 
It  has  no  power  to  direct  an  issue,  but  in  a  question  incidental  to 
the  estate  of  a  decedent  To  suffer  this  court  to  direct  issues  in 
any  other  controrefsy  would  be  to  make  it  a  court  of  chancery 
with  general  jurisdiction. 

The  judge  of  the  Orphans'  Court  had  no  right  to  go  out  of  his 
proper  yonrm  to  award  the  funds  to  assignees  who  had  no  ex- 
istence, and  to  decide  that  the  Common  Pleas  would  create  them. 
The  creditors  of  Oblinger^  whom  the  court  undertook  thus  to  pro- 
tect, had  no  subsbting  claim.  Direct  trusts,  created  by  deed  or 
will,  as  between  cestui  que  trust  and  trustee,  subsist  unaffected  by 
lapse  of  time.  Th^  are  created  by  contract,  and  not  by  opera- 
tion of  law.  All  other  trusts  are  affected  by  the  statute  of  limitar 
tions,  and  lapse  of  time.  And  a  stranger  to  the  trust,  who  ac- 
quires an  incidental  right,  as  against  tiie  cestui  que  trust,  wiU  be 
barred  by  the  statute,  and  his  right  effaced  by  time.  Where  the 
assignee  does  not  act  for  a  long  time,  the  assignment  is  presumed 
to  have  been  abandoned.     Adlum  v.  Yard,  1  Rawle,  163. 

The  interest  ofOhlinger  under  the  will,  is  an  interest  in  personalty 
and  not  in  the  land.  If  he  had  taken  it  at  the  appraisement,  he 
would  have  acquired  an  interest  in  the  real  estate;  but  until  be 
did  this,  his  only  right  was  to  a  share  of  the  proceeds  of  the  sale 
of  the  land,  which  was  never  yet  adjudged  to  be  real  estate. 

The  legacy  to  the  wife  of  the  testator  was  specific,  and  for  that 
reason  is  not  to  abate*  She  was  the  chief  object  of  the  testator's 
bounty,  and  her  legacy  was  to  be  first  invested.  And  by  the  plain 
terms  of  the  will,  upon  hef  death,  the  legacy  thus  invested  was  to 
be  divided  among  the  three  oldest  children  of  the  testator.  The 
construction  of  the  will  is  derived  from  itself,  and  cannot  be  made 
to  vary  by  circumstances  occurring  after  the  death  of  the  testa- 
tor, and  which  could  not  have  been  contemplated  by  him  when  he 
made  the  will. 

The  opinion  of  the  court  was  delivered  by 

Huston,  J.,  (who  stated  the  facts.) — ^The  return  days  of  orocess, 
dLc,  brought  into  the  Circuit  Court  from  the  Common  Pleas,  Quarter 
Sessions  or  Orphans'  Court,  are  fixed  by  act  of  assembly,  and  are  the 
third  Monday  in  March,  first  Monday  in  SeptembeV,  and  second 
Monday  in  December,  in  each  year.  It  was  objected  here  that  as 
the  certiorari  removing  the  cause  from  the  Orphans'  Court  to  the 
Circuit  Court,  is  not  returnable  for  some  months,  we  cannot  pro- 
ceed with  the  hearing.  Whatever  may  have  been  the  case,  when 
the  appeal  from  the  Orphans'  Court  was  direct  to  the  Supreme 


Digitized  by 


Google 


JKiyr.lSTO.]  O**  PENNSYLVANIA.  331 

(Appeal  by  John  Feather,  in  the  matter  of  the  maaty  arising  from  the 
sale  of  the  real  estate  of  Christian  Ohlinger,  deceased.) 

Court,  certainly  a  certiorari  is  not  necesary  to  remove  an  appeal 
from  the  Orphans'  Court  to  th^  Circuit  Court  This  woukl  seem  to 
be  a  writ  not  issuable  by  the  Circuit  Court  after  judgment  by  any- 
lower  court  The  cerHorcuti  and  its  return  day  are  then  laid  out  of  the 
case.  Is  the  appeal  from  the  Orphans'  Court  to  be  filed  before  the 
next  sitting  of  the  Circuit  Court,  in  the  county,  or  before  the  next 
return  day  s  I  think  not  before  the  latter.  There  could  be  no  rule 
for  filing  exceptions,  or  non  zros  for  not  doing  so  until  the  return  day 
next  succeeding  the  appeaL  It  would  expedite  .business  were  it 
considered  as  retumaole  to  the  next  sitting  of  the  Circuit  Court  io 
that  county;  but  under  the  existine  laws,  we  cannot  compel  a  re- 
turn before  the  next  return  day.  l3ut  here  the  appeal  was  filed, 
and  decided  by  the  Circuit  Couvt,  and  no  objection  on  this  ac- 
count made,  and  an  appeal  taken  to  this  court,  where  the  objec- 
tion is  first  heard*  We  think  it  cannot  avail  at  this  time,  it  is 
too  late;  and,  generally,  if  a  party  goes  to  tifal  by  consenti  in  a 
I(fWer  court,  at  an  earlier  term  than  he  was  compellable  to  do,  if 
he  makes  no  objection  then,  his  objection  wiU  not  avail  him  after- 
wards— I  am  glad  that  in  this  case  no  injury  is  done  to  the  party 
who  alleged  surprise. 

The  Orphans'  Court,  in  1801,  in  accordance  with  tlie  will»  di- 
rected four  hundred  pounds  to  be  put  out  at  interest,  on  bond  and 
judgment,  binding  lands,  for  the  purposes  mentioned  in  the  will,  the 
principal  payable  at  the  death  of  the  widow.  Instead  of  noticing  the 
bequest  of  one  thousand  pounds  to  John,  first  and  foremost^  the  re- 
maining three  hundred  and  fifty  pounds,  were  divided  equally 
among  the  children;  a  judgment  creditor  o(  Jokn^s  got  his  share. 
We  think  this  was  wrong,  but  it  is  not  before  us,  and  we  could  not 
now  remedy  it  if  it  were.  The  widow  died  in  November,  1803, 
but  the  executors  of  Oblinger,  to  whom  the  bond  was  given,  did  not 
collect  the  money,  nor  even  bring  suit  till  1814,  and  the  cause  was 
not  tried  and  money  raised  till  1828.  The  executors  then  brought 
it  into  the  Orphans'  Court,  and  several  questions  were  made  as  to 
the  distribution.  A  person  who  had  obtained  a  judgment  against 
John  claimed  it,  and  the  court  decided  against  him:  he  then  brought 
the  record  into  court  and  showed  that  John  had  applied  for  the  bene- 
fit of  the  insolvent  acts;  had  ass^ned  to  trustees  for  the  use  of 
his  creditors,  and  been  discharged.  The  court  decided  the  judg- 
ment was  no  lien,  and  rightly.  Whatever /<)Aw's  interest  originally 
wa^,  under  the  will  of  his  father,  in  the  lands  of  his  father,  yet 
when  those  lands  hadlbeen  sold,  and  the  money  brought  into  court, 
and  was  again  put  out  to  interest,  it  became  personalty;  &e  bond 
was  a  mere  chose  in  action;  and  although  judgment  was  after- 
wards entered  on  it,  yet  whoever  heard  of  a  jud^ent  being  a 
lien  on  another  judgment?  The  court  next  decided  that  they 
could  not  award  the  money  to  John^  as  his  interest  was  vested  in 
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his  aangneeSy  and  it  made  no  difierencq  that  the  original  asagnees 
were  dead,  and  no  successors  had  been  appointed.     They  woold 
give  time  to  apply  to  the  GDmmon  Pleas  to  appoint  others.     This 
opinbn  wa«  clearly  right  If  the  debtor  of  an  insolvent  who  has 
assign^,  pays  the  insolvent,  the  assignees  can  compel  him  to  pay 
again  to  them.     If  it  were  not  so,  our  insolvent  acts  would  be  a 
fraud  on  the  creditors.     And  it  would  be  strange  if  our  courts 
were  not  bound  to  take  notice  of  a  general  law.    It  does  not 
alter  the  case  that  the  application  was  not  made  by  an  assignee. 
Chancery  when  informed  of  a  party  in  interest,  not  before  it, 
always  brings  Mm  in.  But  it  has  been  said  the  statute  of  limitations 
has  barred  all  claims  against  John^  or  that  from  lapse  of  time  his 
debts  are  presumed  to  be  paid.     Our  insolvent  act  of  1729-30,  and 
every  act  since  provides,  that  notwithstanding  the  discharge  of  the 
insolvent  under  the  act,  all  debts  due  and  owing  from  such  debtor, 
and  all  and  eveiy  judgment  had  and  taken  against  him,  sh^ 
stand  and  be  good  and  efiectual  in  law,  to  all  intents  and  purposes, 
against  the  lands,  tenements  and  hereditaments,  goods  and  chat- 
tels of  such  debtor,  which  he  or  any  other  person  or  persons  in 
trust  for  him  at  the  time  of  his  dischai^e,  snail  have  bad,  or  at 
any   time   thereafter  shall  or  may  be  in  any  way   seized  or 
possessed  of,  interested  in,  or  entitled  to  in  law  or  equity.     This 
would  seem  to  put  the  statute  of  limitations  out  of  the  way 
in  such  case:  but  further,  the  court  may,  on  consent  of  a  majority 
in  number  and  value  of  the  creditors,  make  an  order  that  the  in- 
solvent shall  not  be  sued  for  seven  years.     If  the  statute  of  limita- 
tions runs  against  a  person  dischai^ed  under  the  insolvent  laws, 
this  order  would  put  an  end  to  all  claims  barred  by  a  lapse  of  six 
years.    I  do  not  say  that  lapse  of  time,  much  greater  than  that 
allowed  by  the  statute,  will  in  no  case  raise  a  presumption  of  j)ay- 
ment    This  will  often  be  the  case,  when  assignees  act  and  have 
property  in  their  hands.     This  however  was  not  such  a  case  as 
would  justify  the  Orphans'  Court  in,  at  once,  considering  these 
debts  paid.    Where  a  creditor  returns  no  funds,  but  some  debts 
not  to  be  collected  till  after  a  certain  event,  (as  here  the  death  of 
his  mother,)  it  would  be  strange  to  say  the  debts  were  to  be  pre- 
sumed paid  before  the  fund  came  to  hand.    This  is  however  a  mat- 
ter to  be  decided  in  the  Common  Pleas.     The  Orphans'  Court 
4    were  right  in  detaining   the  money  until  assignees  should   ap- 
peal.   Those  assignees  will  be  trustees  for  the  creditors,  and  K)r 
John^  if  there  are  no  creditors,  or  there  be  a  surplus  after  pay- 
ment of  his  debts.     We  think,  however,  that  a  time  should  have 
been  limited  within  which  the  creditors  should  apply  and  get 
.asBimees;  John  is  not  to  wait  forever  in  suspense;  we  therefore 
confirm  this  part  of  the  decree,  with  this  adcfitwn,  that  if  the  ere- 
diton  do  not  apply,  and  get  assignees  who  will  give  security  at 
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next  term  of  the   Common  Pleas,  in  August,  1830,  that  the 
money  be  paid  to  John  Oblingmr  or  hk  lawiul  attorney. 

There  was  another  matter  mentioned  which  admits  of  no  doubt. , 
One  of  the  sisters  prayed  the  money  awarded  by  the  decree  of  the 
court,  to  be  paid  to  hep.  There  was  an  appeal  to  the  Circuit  Court, 
and  a  few  minutes  or  a  few  hours  elapsed  before  the  recognizance 
of  bail  could  be  drawn  up,  and  bail  brought  before  the  court,  but 
it  was  done  the  same  day,  and  before  the  court  rose.  And  the 
court  refused  to  order  the  money  instantly  to  her;  most  clearly  the 
court  were  right  To  have  given  it  to  her,  under  such  circum- 
stances, while  the  recognizance  was  writing,  and  bail  coming  in, 
would  have  been  grossly  wrong.  The  decree,  with  the  addition 
above  mentioned,  is  in  all  respects  confirmed. 

Decree  affirmed. 


gJMON  GRATZ,  JOSEPH  GRATZ  and  JACOB  GRATZ,  Ad- 
ministrators of  MICHAEL  GRATZ,  deceased,  against  LEVI 
PHILIPS,  LEAH  PHILIPS  and  BELIAH  COHEN. 

An  agent  thus  proved  his  own  authority,  "I  never  executed  any  other  deed 
of  defeasance  than  the  one  in  question.  I  frequently  wrote  letters,  signed 
receipts,  and  other  papers  of  consequence  for  him,  (the  principal)  by 
which  he  at  all  times  considered  himself  bound.  I  kept  all  his  books  of 
accounts  for  upwards  of  thirty  years ;  never  had  a  witten  power  of  attor- 
ney.'* Held:  That  a  deed  of  defeasance,  executed  by  such  an  attorney 
in  the  name  of  his  principal,  is  not  evidence  to  convert  an  absolute  deed 
to  the  principNd  mto  a  mortgage. 

A  wife  executrix,  whether  so  constituted  before  or  after  her  marriage, 
may  be  sued  with  the  other  executors;  or  if  sole  executrix,  with  her 
husband;  and  in  either  case,  after  judgment  against  her  as  executrix, 
may  have  k  devastavit  fixed  on  her  and  her  estate,  and  her  personal  or 
real  estate  sold  for  it. 

Wherever  a  husband  and  wife  can  sue  or  be  sued  by  adversary  process, 
an  amicable  action  can  be  entered,  and  she  and  her  rights  are  as  much 
bound  as  if  the  proceeding  had  been  adversary. 

Appeal. from  the  Circuit  Court  of  Lancaster  county,   held  by 
GiBSOK,  Chief  Justice. 
The  suit  was  instituted  by  the  following  agreement. 

&mon  GrrcUZf  Joseph  GratZy   and^ 

Ja^A  Gratz  Administrators  of        Amicable  action  in  the  Com- 
Michad  Gratz,  deceased.  I  p,^^  of  Lancaster  county, 

Levi  Philips,  Lh  Philips  and     ^^  ^^^^^^f  term,  1822.    Case. 
Bdiah  Cohen.  J 

We  agree  that  the  above  action  on  the  case,  be  entered  in  the 

Common  Pleas  of  Lancaster  county,  of  the  term  of  January,  1822 : 

And  we  do  hereby  refer  aU  matters  unsettled  and  in  variance  be- 
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tween  the  parties,  to  Casper  Shc^ner^  JunicHT,  John  Reynolds  a&d 
Joseph  O^ldfy,  or  to  a  majority  ot  them,  to  meet  at  the  bouse  of 
Col.  JocgS  l^loughf  in  the  city  of  Lancaster,  at  any  time  the  parties 
shall  agree  4ipon,  upon  thirty  days'  notice,  and  to  make  their  award 
into  thp  Prothonotary's  office,  with  power  to  adjourn  from  time  to 
•time,  until  the  cause  shall  he  decided ;  and  it  is  agreed  that  the  ar- 
bitrators shall  have  no  power  in  relation  to  any  lands  unsold  at 
the  time  of  instituting  this  suit,  and  that  no  advantage  be  taken 
by  either  party  as  to  the  form  of  suit,  or  the  liability  of  the  parties 
in  it,  and  that  the  award  and  judgment  thereon  be  finaL  Witness 
,our  bands,  this  29th  January,  A.  D.  IS22. 

SiMOif  Gratz,  one  of  the  AdnCrs  of  Michael  Graiz, 
XiEvi  Philips,  Executor  of  Joseph  Simon, 
MoLTOif  C.  Rogers,  Attorney  for  Defendants 
J.  SiMoif  CoHiiif ,  Attorney  for  Defendants. 
Wm.  NoRRia,  Attorney  far  Plaintiffs. 
The  award  made  under  the  above  agreement  was  set  aside. 
JSTarr.  was  then  filed  in  assumpsit  for  money  had^nd  received  by 
defendants.    Defendants  plead  rum  assumpserunt^  actio  non  accrevit 
infra  sex  annosy  payment  with  leave,  &c.  and  set-off;  replication, 
non  solvit,  that  the  action  did  accrue  within  six  years,  and  issues. 
Replication  afterwards  added,  that  moneys  were  received  by  de- 
fendants, as  trustees,  to  which  there  was  no  rejoinder. 

The  origin  of  this  cause  was  a  partnership  in  trade  entered  into 
in  1760,  between  Joseph  Simon,  William  Trent,  David  FVanks,  and 
Levy  Andrew  Levv.  Upon  the  settlement  of  their  accounts,  28th 
February,  1769,  Trent  was  found  indebted  to  Simon  and  Franks^  on 
the  general  partnership  account,  four  thousand  and  dghty-two 
pounds,  and  io  Simon  on  his  separate  account  for  which  he  held 
his  bonds.  To  secure  the  payment  of  the  debt  to  Simon  and  Franks^ 
Trent  then  executed  a  mortgage  to  them  of  "seven  thousand  five 
hundred  acres  in  Cumberland  county,"  and  conveyed  other  lands 
to  Simon,  either  in  satisfaction  or  as  security  fiwr  his  separate  debt 
On  the  18th  May,  1790,  Franks  assigned  his  half  of  this  mortgage 
to  Bernard  and  Michael  Gratz ;  and  on  the  28tii  of  the  same  month, 
ten  tracts,  supposed  to  be  part  of  the  mortgaged  lands,  were  sold 
on  the  mortgage,  and  bought  in  by  Simon,  who,  on  the  2d  August 
following,  executed  a  deed  declaring  that  he  held  these  ten  tracts 
^r  himself  and  Michael  Gratz;  "  provided,  that  if  hereafter  the  said 
assignment,  from  said  Franks  to  8aid  Gratz  should  prove  invalid, 
that  then  this  present  acknowledgment  shall  be  null  and  void."  On 
the  9th  and  24th  of  same  August,  Simon  bought  in,  the  two  other 
tracts  sold  on  the  mortgage.  It  appeared  that  prior  to  the  assign- 
ment of  the  half  of  the  mortgage  by  Franks,  to  Bernard  and  M- 
chad  Gratz,  Franks  had  by  a  general  assignment  of  all  his  property 
transferred  his  interest  or  half  of  th^  mortgage  to  a  certain  TencA 
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Coxe  and  J.  Hazdhurst^  in  trust  to  pay  a  debt  to  Amos  Hayton ;  and 
that  ab&ut  the  year  1802,  Thomas  Dillinston  set  up  a  claim  on  this 
transfer.  Mr.  Simon  Gratz  then  gave  satisfactory  security  to  Mr. 
Simon^  against  BUlingtofCs  claim ;  and  Simon  on  the  2d  July,  1802, 
executed  a  new  declaration  of  trust  in  favour  of  Simon  Gratz,  for  the 
benefit  of  Mchad  <jrraiz,  and  without  any  condition  whatever. 
After  this  a  certain  John  F.  Mifflin  set  up  a  claim  under  Trent,  to 
a  numker  of  tracts  which  he  alleged  were  not  included  in  the 
mortgage  from  JVent  to  Simon  and  Pranks :  a  compromise  was  made 
by  which  Simon  held  eight  of  the  twelve  tracts  purchased  at 
sheriflPs  sale,  and  Simon  and  Mifflin  held  the  remaining  four,  and 
seventeen  others,  as  tenants  in  common.  Simon^s  interest  in  the 
lands  being  thus  changed,  on  the  12th  January,  1804,  he  executed 
another  declaration  of  trust,  in  favour  of  AKchael  Gratz,  and  with- 
out any  condition  annexed,  but  with  a  clause  contained  therein, 
that  Simon  and  his  representatives  shall  conduct  the  sales.  The 
assignment  of /VanA:^,  under  which  Billington  claimed,  on  the  16th 
May,  1793,  was  transferred  to  George  Davis,  who  transferred  the 
«ame  to  Gratz,  for  six  hundred  dollars,  after  the  death  of  Simxm. 
Joseph  Simon  died  24th  January,  1804,  having  by  his  last  will  and 
testament  appointed  the  defendants  his  son-in-law  Levi  Philips,  and 
his  two  daughters  Leah  and  Beliah  to  be  his  executors,  and  vested 
in  them  power  to  sell  his  lands :  by  this  authority  the  lands  were 
sold  at  different  periods  from  1804,  until  1818,  inclusive,  and  the 
money  received  by  Levi  Philips.  The  plaintiffs  claim  a  moiety  of 
the  proceeds  of  sale  of  the  lands  held  by  deeds  to  Simon  alone,  and 
one-fourth  of  the  lands  held  by  Simon  and  MMim 

The  defendants  set  up  various  matters  ordefence.  First.  That 
they  are  not  liable  to  account,  because  the  assignment  of  the  18th 
May,  1790,  of  Franks  to  Bernard  dSiA  Mchael  Gratz,  has  proved 
invalid,  and  that  consequently  the  several  declarations  of  trust  un- 
der it  fail,  and  are  not  binding  on  Joseph  Simon  or  his  representa- 
tives. Second.  That  they  are  not  jointly  liable,  there  being  no 
evidence  of  the  receipt  of  any  money  by  any  of  the  defendants, 
except  Led  Philips.  And,  third.  That  on  account  of  the  coverture 
of  Leah  Philips,  this  suit  cannot  be  sustained  at  all.  An  additional 
defence  as  to  part  of  the  plaintifis  claim,  and  the  right  to  a  set-off 
arose  from  the  following  circumstances.  Two  of  the  tracts  of  land 
which  had  been  sold  by  the  defendants,  were  designated  as  being  in 
the  names  of  William  Cox,  and  Christian  Dunegan,  and  which  the 
defendants  say  were  the  private  [Mroperty  of  Joseph  Simon.  Another 
tract  of  land  in  the  name  of  William  Trent,  which  had  been  sold 
and  accounted  for  by  the  defendants  by  mistake,  was  also  the  pri- 
vate property  of  Joseph  SiTnon,  and  that  for  the  amount  for  which 
:4hey  had  accounted,  they  were  entitled  to  a  set-off. 

The  claim  to  these  lands  arose  in  the  following  manner  :  on  the 
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12th  January,  1764,  Andrew^  WiUimm  and  John  Foster,  ccmveyed  by 
three  separate  deeds,  eighteen  hundred  acres,  including  the  tracts 
in  question,  to  JbAn  Proctor,  who  on  the  same  day  conveyed  to  WU- 
Uam  Trent  and  Josoph  Spear.  It  seemed  that  Ckaoe  and  Peters  were 
in  partnerdiip  witn  Trent,  as  to  his  part  22d  June,  1764,  Spear 
conveyed  his  half  to  Trent,  and  on  the  28th  February,  1769,  Trent 
conveyed  his  interest  under  Spear's  deed  to  Joseph  Simon.  After- 
wards on  the  8th  April,  1769,  a  partition  of  these  lands  wat  made, 
when  the  WUliam  Coooe  and  Cknstian  Dunegan  tracts  were  allotted 
to  TrenL  These  lands  were  what  are  called  the  **  Proctor  lands  ;*' 
and  much  evidence  was  given  by  the  defendants  to  prove  that 
Simon  during  his  life,  and  up  to  the  time  of  his  death,  supposed  they 
were  his  "  George's  Valley  lands,"  and  his  own  private  property ; 
and  some  evidence  that  Mr.  Crratz  treated  those  lands  (Greorge's 
Valley)  as  the  private  property  of  Mr.  Simon,  contrary  to  hjs  knowl- 
edge of  the  fact 

Defendants  ofiered  in  evidence  the  record  of  an  action  of  account 
render,  Mchad  Gratz  v.  The  present  defendants,  executors  of  Joseph 
Simon,  in  Philadelphia,  to  July  term,  1807,  to  show  that  if  the  mis- 
takes about  what  were  the  **  Proctor  lands,"  and  "  Geoff's  Val- 
ley lands,"  were  mutual,  the  plaintiffi  have  not  abided  by  it,  but 
have  recovered  a  large  portion  of  the  proceeds  of  the  *^  George's 
Valley  lands,"  and  therefore  Joseph  Simon  is  not  bound  by  acts 
done  in  pursuance  of  it ;  this  evidence,  together  with  part  of  the 
deposition  of  Zalegman  Philips  to  prove  the  same  thing,  were  object- 
ed to  by  the  plaintiffi,  and  rejected  by  the  court 

The  plaintiffi  for  the  purpose  of  showing  that  the  deed  of  28th 
February,  1769,  TVent  to  Simon,  was  not  an  absolute  conveyance, 
offered  a  defeasance  of  the  same  date,  executed  by  Levy  Andrem 
Levy,  attorney  o(  Joseph  Simon  to  William  Trent,  together  with  the 
deposition  ottevy  Andrew  Levy,  taken  on  a  commission  to  Baltimore 
in  the  action  of  account  render  of  Gratz  v.  Simofi^s  executors,  by 
which  some  evidence  is  given  of  his  own  authority,  to  execute  the 
defeasance  as  the  attorney  of  Joseph  Simon. 

This  evidence  was  all  objected  to,  and  the  objections  overruled 
by  the  court 

Much  other  evidence,  having  some  relation  to  the  difierent  fea- 
tures 6f  the  case,  was  given  on  one  side  and  the  otiier,  but  which 
it  is  not  material  to  state  here. 

The  counsel  for  the  plaintiffi  requested  the  court  to  charge  the 
jury  upon  the  following  points. 

1.  That  as  it  is  expressly  stipulated  by  the  agreement  under 
which  this  suit  was  entered  in  the  Common  Pleas  of  Lancaster 
county,  to  January  term,  1822,  No.  162,  that  "no  advantage  be 
taken  as  to  the  form  of  suit,  or  the  UabiUty  of  parties  in  it;"  it  is 
not  competent  for  the  dejfendants  now  to  resist  a  recovery  on 
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behalf  of  the  plaintiffi,  on  the  ground  that  the  action  is-  miscon- 
ceived in  point  of  form,  or  that  the  defendants  are  not  jointly  liable 
as  trustees  of  plaintiffi,  under  the  evidence  given  in  the  cause. 

2.  That  purchasers  for  a  valuable  consideration,  bonajide,  and 
without  notice  of  anv  claim  upon  the  estate,  are  entitled  to  the 
peculiar  favour  and  protection  of  courts  of  justice;  and  as  Mchad 
GratZy  the  plaintiffi'  intestate,  purchased  from  Joseph  Simon^  for  a 
full  an<f 'valuable  consideration,  a  moiety  of  the  lands  sold  to  Jo- 
8eph  Simony  by  the  sheriff  of  Northumberland,  without  notice  at 
the  time  of.  the  purchase,  of  any  title  or  claim  to  the  lands  by 
Joseph  Simony  or  any  other  person  adverse  to  the  title  acquired  by 
Joseph  Simon  under  the  sheriff's  sale,  and  constituted  him,  Joseph 
Simony  his  trustee  to  sell  the  lands  thus  purchased;  it  is  not  com- 
petent for  the  representatives  of  Joseph  Simony  now  to  resist  the 
recovery  of  the  plain tiffi  for  their  half  part  of  the  proceeds  of  the 
lands  sold,  on  the  ground  of  an  outstanding  title  in  favour  of  third 
persons. 

3.  That  a  trustee  cannot  dispute  the  title  of  his  cestue  que  trusty 
and  therefore  the  defendants^  the  representatives  of  Joseph  Simony 
cannot  resist  the  title  and  right  of  the  plaintiffi  to  recover  in  this 
suit.  They  are  estopped  by  the  several  deeds  given  in  evidence 
on  part  of  the  plaintiffi,  from  allying  that  no  title  was  acquired 
under  the  deeds  by  Michael  GratZy  for  all  the  lands  mentioned  in 
them. 

4.  That  from  the  lapse  of  time,  and  the  non  action  and  ac- 
quiescence of  the  trustees,  the  jury  are  bound  to  presume  the  trust 
created  by  the  deed  of  the  20th  March,  1786,  from  David  Franks 
to  Am^os  Hayton^s  assignees,  satisfied  and  extinguished,  and  that 
thb  stale  and  abandoned  claim  can  form  no  bar  to  the  plaintiffi' 
right  to  recover  in  this  suit. 

5.  That  if  the  jury^  believe,  that  in  August  1790,  when  Josenh 
Simon  purchased  at  the  sheriff^s  sale,  and  sold  a  moiety  of  tne 
lands  purchased  to  Michael  GratZy  he,  Joseph  Simon,  had  and  pos- 
sessed the  title  papers  to  the  tracts  o£  Robert  Samplcy  Thomas  Came- 
Ivncy  Francis  Suvery  Joseph  Silver  and  Samuel  Sample,  called  now 
tne  George's  Valley  lands;  he  did  know  or  was  i>ound  to  know, 
that  these  lands  were  acquired  under  the  deed  of  26th  April,  1779, 
from  William  Trenty  in  favour  of  the  bond  and  mortgage  given  to 
Franks  and  Simon,  and  were  company  property,  and  were  not  his 
own  private  estate;  and  that  the  impression  of  Joseph  Simony  when- 
soever derived,  that  the  George's  Valley  lands  were  his  private 
estate,  cannot  affect  Michael  Gratz,  who  was  a  bona  fide  purchaser, 
on  the  2d  August,  1790,  of  the  tracts  of  land  now  claimed  by  the 
representatives  of  Joseph  Simon. 

6.  That  if  the  jury  believe  that  Joseph  Simon  made  the  decla- 
rations of  trust  of  2d  August,  1790„  of  20th  July,  1802,  the  compro- 
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mae  with  John  F.  Miffluh  of  30th  December,  1802,  and  the  decla- 
rations of  trust,  of  12th  January,  1804,  with  the  circumv^tion  or 
fraui  of  Mchad  Gfra/z,or  of  any  person  acting  as  his  agent,  prac- 
tised upon  him,  in  order  to  procure  these  papers,  then  Joseph  Simon 
and  his  representatives  are  estopped,  in  conscience,  justice,  and 
law,  from  denying  the  right  of  Mchael  Gratz  and  his  representa- 
tives, to  recover  the  half  of  tie  net  proceeds  of.  the  sale  of  the 
tracts  of  land,  in  the  name  of  Coxe^  Dunegan  and  Tren^^^ven  if 
Joseph  Sinwn  himself  entertained  a  mistaken  impression  as  to  what 
were  his  George's  Valley  lands,  from  1790  till  his  death,  in  1804. 

The  defendants  requested  the  court  to  charge  the  jury  as 
follows: 

1.  That  the  asdgnment  of  David  Franks  to  Bernard  and  Mchad 
Gratz^  and  to  Mchael  Gratz,  of  18th  May,  1790,  under  which 
plaintifis'  claim,  is  invalid,  the  said  David  Franks  having  by  a 
previous  a^^ignment,  dated  20th  March,  1786,  transferred  all  his 
property  real  and  personal;  and  that  the  acceptance  of  the  order 
and  the  several  declarations  of  trust,  made  uekhi  the  faith  of  the 
validity  of  the  assignment  of  1790,  are  not  binding. 

2.  If  the  jury  believe  that  the  acceptance  of  the  order,  and  the 
declarations  of  trust  were  made  by  Joseph  Simon^  under  the  belief 
that  the  tracts  called  the  George's  Valley  lands,  were  his  private 
property,  and  if  it  were  well  known  to  Simon  GraXz,  the  agent  of 
Michael  Gratz,  that  such  were  Mr.  Simon^s  impressions,  the  con- 
cealment of  the  claim  upon  the  part  of  Michael  Graiz  and  hb 
agent,  is  a  fraud  which  will  vitiate  the  whole  transaction. 

3.  The  plain tifis  cannot  recover  in  this  action,  unless  they  prove 
a  receipt  of  money  by  the  defendants  jointly;  and  the  coverture 
oiLeah  PhiUps,  one  of  the  defendants,  is 'a  fatal  objection  to  plain- 
tifls'  recovery. 

4.  This  suit  should  have  heen  instituted  against  the  defendants 
as  executors  of  Joseph  Simon,  deceased. 

5.  If  the  jury  believe  that  the  tract  in  the  name  of  WiUiam 
Coxe  sold  to  John  Wicks,  and  the  one  in  the  name  of  Christian 
Dtmegan  sold  to  George  Knep,  called  the  Proctor  lands,  were  the 
private  property  oi  Joseph  Simon,  the  defendants  are  not  liable  to 
account  for  them:  defendants 'for  the  same  reason,  would  be  enti- 
tled to  a  credit  or  set-off  for  the  amount  of  the  tract  in  the  name 
of  William  Trent,  heretofore  accounted  for  by  mistake. 

A  verdict  was  rendered  for  the  whole  amount  of  the  plaintiffi 
claim,  except  the  allowance  of  a  set-ofi^  that  was  admitted,  and  a 
small  deduction  for  commissions.  A  motion  was  made  for  a  new 
trial  for  the  following  reasons. 

1 .  The  court  erred  in  not  admitting  in  evidence,  the  exemplifi- 
cation of  the  record  of  the  action  of  account  render  between  the 
administrators  of  Mchael  Gratz,  and  the  executors  of /osepA  iSmwwt, 


Digitized  by 


Google 


May  r.  1830.]  OF  PENNSYLVANIA.  889 

{S^moa  Gratz»  Joseph  Gratz  and  Jacob  Gratz,  admii^trators  of  Michael 
GratZy  deceaaedy  v,  Levi  Philips,  Leah  Philips  and  Beliah  Cohen.) 

brought  in  the  Supreme  Court  of  the  Eastern  District  of  Penney  Iva^ 
nia,  to  July  term,  1807. 

2.  The  court  erred  in  rejecting  part  of  the  deposition  oiZaleg" 
man  Philips f  a  witness  on  behalf  of  the  defendants. 

3.  The  court  erred  in  admitting  the  deposition  of  Lsvy  Andrew 
Levy,  taken  under  a  commission  in  the  action  of  account  render  in 
the  Supreme  Court  of  the  eastern  district  of  Pennsylvania,  to  July 
term,  1807,  Na  0,  the  record  of  which  suit  had  been  rejected  as 
above  stated. 

4»  The  court  should  have  charged  the  junr  that  the  agreement 
in  relation  to  the  liability  of  the  parties  extended  only  to  the  award 
and  proceedings  of  the  arbitrators,  and  that  it  Imd  no  connexioM 
with  the  agreement  to  enter  the  amicable  action— the  agreement 
to  enter  the  action  and  that  to  refep  being  entu?ely  distinct 

6..  Because  the  court  ought  to  have  chained  the  jury,  that  as 
there  was  no  evidence  of  the  receipt  of  any  money  arising  from  the. 
sales  o£  lands  by  any  of  the  defendants  except  Levi  PtdUps^oT  that 
the  others  were  jointly  responsible,  the  issue  was  not  supported^ 
and  the  verdict  should  be  for  the  defendants. 

6.  Because  the  court  ought  to  have  directed  the  juryv  that  as 
it  was  ki  evidence  that  LeaJi  Philips  was  a  feme  covert^  the  action 
against  the  defendants  jointly,  for  sums  received  by  Levi  PhUipsj 
could  not  be  l^ally  sustained.. 

7.  Because  the  court  should  have  charged  the  junr,  that  the 
assignment  of  18th  May,  1790,  from  David  Franks  to  Bernard  and 
Michael  Gratz,  and  Michael  Gratz  was  invalid,  and  that  consequent- 
ly the  declaration  of  trust  of  2d  August,  1790,  w^s  without  consid- 
eration  and  of  na  validity  ;  and  that  the  declaration  of  26th  July, 
1802>  and  of  12th  January,  1804,  though  absolute  on  the  face  of 
them,  were  of  no  validity,  if  the  asagnmentof  18th  May,  1790, 

was  invalid.  .        x,    ^ ./.  xi. 

8.  Because  the  court  should  have  charged  the  lury,  that  it  they 
believed,  that  at  the  time  Mr.  Simon  accepted  the  order  on  the 
22d  May,  1790,  he  was  ignorant  of  the  previous  assignment  of  Da- 
vid Franks  of  20lh  March,  1786,  and  that  Michael  Gratz,  or  th<we 
who  acted  for  him,  knew  it,.and  concealed  the  fact  from  Jos^h  St- 
man,  that  then  the  said  acceptance  of  22d  May,  1790,  and  the  sub- 
sequent declarations,  were  of  no  validity  ta  entitle- the  plamtiffs  to 

i*6(^o  ve  r  • 

9.  The  court  should  have  instructed  the  jury,  that  if  they  be- 
lieved from  the  evidence,  that  Joseph  Simon^ was  induced  ^  accept 
the  indemnity,  and  make  his  declarations  of  trust  of  26th  July, 
1802,  or  of  12th  January,  1804,  by  any  representations  ot  bimon 
Gratz,  contained  m  therletter  of  23d  May,  1802.  which  «"d  repre- 
sentations  have  not  been  proved  nor  attempted  to  be  pfoved,  taen 
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mad  declarations  are  to  be  considered  as  not  binding  or  afiecting  the 
said  Joseph  Simon. 

10*  That  the  conrt  oueht  to  have  left  it  to  the  jury  to  decide 
whether  the  acceptance  of  22d  May,  1790,  or  any  of  the  declara- 
tioDB  of  trust  subsequently  made  by  Joseph  Simon,  were,  under  the 
circumstances,  obtained  from  him  fraudulently  or  otherwise. 

11.  '  The  verdict  is  manifestly  wrong,  because  it  is  in  evidence, 
that  at  the  time  of  the  execution  of  the  several  declarations  of  trust, 
Mr,  Simon,  who  could  neither  read  nor  write,  "  except  his  name,** 
was  under  the  mistaken  impression  that  the  George's  Valley  lands 
were  his  private  property,  and  was  not  aware  that  the  Proctor 
lands  were  included  in  the  sheriff '«  sale;  that,  therefore,  the  said 
declarations  were  void  in  relation  to  the  Proctor  lands,  viz :  the 
lands  in  the  name  of  Coxe,  Dunegan  and  Trent 

12.  Because  the  verdict  is  manifestly  wrong,  as  it  charges  the 
defendants  with  the  proceeds  of  the  tracts,  in  the  name  of  nilliam 
Coxe,  and  Christian  Dunegan,  which  tracts  were  the  private  pro- 
perty of  Joseph  Simon. 

13.  The  verdict  is  manifestly  wrong,  because  no  credit  is  givea 
for  the  proceeds  of  the  tracts  in  the  name  of  William  Trent,  paid  by 
Joseph  Simon,  in  his  lifetime,  to  the  plaintifls'  intestate  by  mistake, 
and  to  which  the  said  plaintifis  and  their  intestate  had  no  claim. 

14.  Because  the  court  erred  in  charging  the  jury,  that  the  deed 
of  28th  February,  1769,  from  William  Trent  to  Joseph  Simon,  for  a 
moiety  of  the  ten  tracts  derived  from  Proctor,  was  a  mortgage. 

15.  Because  the  court  erred  in  charging  the  jury,  that  if  the 
said  deed  was  a  mortgage,  the  private  debt  of  Joseph  Simon  was, 
from  the  length  of  time,  to  be  conadered  as  satisfied,  and  that 
Joseph  Simon  had  no  title. 

16.  Because  the  court  ought  to  have  chained  the  jury,  that  if 
the  deed  of  28th  February,  1769,  was  originally  a  mortgage,  the 
possession  of  the  title  papers  by  Joseph  Simon,  the  possession  and 
claim  of  ownership  over  the  George's  Valley  lands,  which  he  be- 
lieved to  be  the  Proctor  lands,  and  the  lapse  of  time,  were  circum- 
stances for  their  consideration,  from  which  they  might  infer  that 
the  paper  called  a  defeasance,  executed  by  Levy  Andrew  Levy,  on 
the  28th  February,  1769,  had  been  surrendered  by  William  Trent 
U)  Joseph  Simon,  if  it  ever  had  been  in  possession  of,  or  delivered  to 
said  Trent,  of  which  there  was  no  evidence. 

17.  The  verdict  is  manifestly  wrong,  because  the  jury  have 
found  the  full  amount  of  interest,  from  the  time  of  the  several  re- 
ceipts of  money  claimed  by  plaintiffs,  although  there  was  no  evi- 
dence of  any  demand  for  any  sums  received  since  1806. 

18.  Because  the  court  did  not  answer  the  second  point  of  the 
'defendants. 

19.  The  court  should  have  submitted  to  the  jury,  as  being  their 
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peculiar  province,  the  question  of  fraud  or  mistake,  raised  in  thd 
points  submitted  to  the  court  by  defendants. 

The  motion  being  overruled,  and  judgment  entered  on  the  ver- 
dict, the  defendants  appealed  to  this  court. 
Champneysy  for  appellants. 

By  the  agreement  of  the  29th  January,  1822,  the  parties  had 
in  view  a  reference  of  tbeir  matters  in  variance  to  an  amicable 
tribunal,  and  not  to  a  court  and  jury.  It  is  admitted  that  neither 
Leah  Philips  nor  Beliah  Cohen^  ever  received  a  dollar  of  the  mo;iey 
claimed  to  be  recovered  from  them  in  this  suit;  and  there  was  no 
ether  consideration  for  their  entering  into  the  agreement  When 
this  cause  was  formerly  before  this  court,  a  construction  was 
given  to  this  agreement,  Gratz  v.  Philips,  14  Ser^.  Sf  Rawle,  144, 
where  it.  is  argued  by  the  plain tiff^s  counsel,  that  if  the  case  should 
be  remitted  to  the  Common  Pleas,  the  plaintiffs  would  lose  the 
^vantage  of  one  part  of  the  agreement,  the  joint  liability  of  the 
defendants.  As  to  the  construction  of  the  agreement,  were  cited, 
Massey  v.  Thomas,  6  Bin.  333.  Pow,  on  Con.  147.  Messina  v.  Hurt- 
zall,  5  Bin.  388.  A  court  should  examine  with  astuteness,  an 
agreement  which  creates  a  liability,  which  equity  would  not 
enforce. 

Leah  Philips  was  a  feme  covert  when  she  signed  the  agreement, 
iind  therefore  no  judgment  against  her,  predicated  upon  it,  can  be 
sustained.  2  Suund,  101,  note  a.  Sliver  v.  Shelbaughr  1  Ball.  165. 
Brown  V-  CaldweUy  10 Serg.  Sf  Rawle,  114.  Stultzfoose  v.  Jenkinses 
Serg.  4"  RavHe,  177.  Grosser  v.  Eckert^  1  Bin.  586.  2  Stark.  Ev. 
702,  note  L 

K  Joseph  Simon  was  induced  to  make  the  declaration  of  trust  of 
the  2d  Augu^,  1790,  bv  the  representations  of  Mr.  Gratz,  that  the 
assignment  to  Coxe  and  Hjzelhurst  was  invalid ;  such  declaration 
of  trust  would  not  be  binding.  Perkins  v.  Gay,  3  Setg-.  Sf  Rawle, 
331.  Levi  v.  The  Bank  of  the  U.  S.  1  Bin.  27.  1  Font.  106.  2 
Paw.  on  Con.  125.  But  at  all  events  the  court  should  have  sub- 
mitted it  to  the  jury,  as  requested.  2  Stark.  Ev  508.  Domick  v. 
Richenbaughy  10  Serg.  ^  Rawle,  84.  Work  v.  MClay,  2  Scrg.  ^ 
Rawle,  415,     Jones  y.  Wiles,  8  Serg,  Sf  RawU,  150. 

The  second  point  the  court  did  not  answer,  which  was  error. 
Powers  V.  M'Plierrin,  2  Serg.  Sf  Rawle,  44-  Bdin  v.  Hopkins,  13 
Serg.  if  Rawle,  45.. 

The  deed  of  28th  February,  1769,  of  WUiiam  Trent  to  Josejph 
Simon,  for  the  moiety  of  ten  tracts  of  land,  was  absolute  upon  its 
face,  and  the  alleged  defeasance  of  Levy  Andrew  Leroy,  attorney  for 
Joseph  Simon,  should  not  have  been  received  in  evidence,  for  the 
attorney  had  no  power  to  make  it;  nor  did  his  deposition  establish 
the  fact  that  he  bad  power;  and  if  it  had,  it  should  not  have  been 
admitted;  for  an  attorney  in  fact  is  not  competent  to  establish  his 
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own  authority.  Gordon  v.  Btdkley,  14  Serg.S^Raale,Z8l.  Nkhci- 
son  V.  Mfflin,  2  DaU.  «46.  James  v.  Gordon,  1  Wash.  C.  C.  335i 
Bellas  V.  Rayesy  6  Sefg.  *  RaTde,  427.  Foley  on  Agency,  133. 
Wentz  V.  Dehaven,  1  Scrgr-  T  ^^^rwfe,  312. 

Joseph  Simon' alvTB^ys  considered  the  "George's  Valley*'  lands 
as  his  private  property,  until  the  date  of  the  letter  of  Simon  Gratz 
to  Bdiah  Cohen/ 6th  March,  1804;  and  Ae  court  should  have 
received  in  evidence  the  deposition  of  Zalegman  PhUips  to  prove 
this  fact;  and  also  the  action  of  account  render,  to  show  the  time 
of  the  discovery  of  the  mistake,  and  that  the  plaintiflfe  received  the 
benefits  of  it 

The  court  erred  in  instructing  the  jury  to  allow  interest  upon 
the  money  from  the  time  it  was  received.  A  trustee  is  not  charge- 
able with  interest  from  the  receipt  of  the  money,  nor  until  demand 
made.  Knight  v.  Reese,  2  DalL  182.  Brozm  v.  Campbell,  I  Serg.  j^ 
Rawie,  176.  These  moneys  were  not  demanded  before  suit 
brought,  for  the  letter  of  Simon  Gratz,  of  27th  October,  1805,  de- 
mands an  account  of  the  <* George's  Valley"  lands  only.  A  demand 
before  the  money  is  received  is  an  illegal  demand,  and  will  not 
alter  the  rule  of  law  in  this  particular. 

Montgomery,  for  appellees. 

Vl^hen  the  judge  who  tries  a  cause  in  the  CSrcuit  Court  is  satisfied 
with  the  verdict,  it  must  be  a  strong  case  of  injustice  if  this  court 
vrill  grant  a  new  trial.  Cain  v.  Henderson,  2  Join.  108.  Ludlow  v. 
The  Un.  Ins.  Co.  2  Serg.  if  Rawle,  119.  Commomcealth  v.  JSberly^ 
S  Serg.  ^  Rawle,  9.  Com.  of  Berks  Co.  v.  Ross,  ^  Bin.  620.  Smith 
et  al.  V.  Odlin,  4  Yeates,  468.  Jordan  et  oL  v.  ^kredith,  3  Yeates, 
318.     CamjAell  v.  Sproat  cf  a/,  1  Yeates,  827-363. 

As  to  the  defence  predicated  upon  the  assignment  to  Coxe  and 
Hazdhurst,  the  answers  are  abundant  and  easy.  There  was  a 
resulting  trust  to  Franks;  and  it  behooved  the  defendants  to  shew 
that  the  fund  was  insufficient  without  these  lands,  which  they  did 
not  da  The  lapse  of  time  would  preclude  any  claim  upon  it. 
But  in  1793,  Coxe,  Hazdhurst  and  Franks  assigned  to  Dams;  and  in 
1806,Daw  assigned  to  Gra/r,  by  Which  the  subject  matter  of  this 
defence  was  absolutely  ve^ed  in  the  plaintiffi  before  this  suit 
brought:  and  for  another  reason,  that  after  Simon  knew  all 
about  this  assignment,  he  made  two  other  unconditional  declara- 
tions of  trust.  As  to  there  being  fraud  in  Gratz  procuring  these 
declarations,  the  idea  is  negatived  by  the  fact,  that  he  afterwards 
jauthorizes  Simofi  to  sell  the  lands  and  account  to  him. 

The  deed  of  Trent  to  Simon  was  not  an  absolute  deed,  but  a 
mortgage:  this  is  manifest  from  the  ccmsideration  being  five  shil- 
lings, and  from  the  defeasance  bearing  the  same  date,  and  which 
is  sufficiently  proved  by  the  oath  of  Leoy  Andrew  Levy  that  he  bad 
power  to  execute  it,  and  that  Simm  declared  it  was  a  mortgage: 
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and  by  the  testimony  of  S.  Etting,  that  Levy  Andrew  Levy  was  con- 
stantly in  the  habit  of  writing  and  executing  pa^rs  lor  Simotty 
who  could  not  write  himself  more  than  his^  name  :  and  by  a  paper 
in  the  hand  writing  of  William  Trent^  these  lands  are  enumerated 
as  his  unsold  lands. 

But  suppose  they  were  Kis  private  property,  diev  w«re  certain- 
fy  sold  by  the  sheriff*  and  purchased  by  Stnwn  tor  himself  and 
Gratz.  Simon  is  estopped  by  his  declaration^  of  trust,  from 
ailing  a  defect  of  title  to  these  lands. 

The  action  of  account  render,  the  record  of  which  was  q^fered, 
was  brought  for  an  account  of  the  sale  of  the  five  tracts  of 
"  George's  Valley  lands;"  it  was  therefore  irrelevant,  as  was  also 
the  parol  evidence  of  the  same  thing  as  contained  in  the  deposition 
of  Zaleeman  Phifips. 

By  we  declaration  of  trust,  Sinum  reserved  to  himself  the  right 
to  sell  the  lands,  and  by  the  same  instrument  bound  himself  to 
account  for  the  proceeds  \rf  -such  sales  when  received.  He  is 
therefore,  by  his  contract,  bound  to  pay  interest  for  the  money 
from  the  time  it  came  to  his  hands,  or  those  of  his  personal  repre- 
sentatives. 

Leah  Philips^  although  a  feme  covert^  is  bound  to  account  Mr. 
Simon  could  not,  by  the  appointment  of  a^eme  carers  to  execute  his 
will,  sell  the  lands,  and  receive  the  money,  and  thereby  defeat  the 
claim  of  (he  plaintiffi  against  his  estate,  or  against  his  representa- 
tives. A  feme  covert  may  be  an  executrix  with  the  consent  of  her 
husband,  TdL  Zozoo/*  JSxV.9, 31-241;  and  if  she  takes  letters,  she 
18  liable  to  all  the  incidents  of  an  executor,  lb.  357.  Wentworthj 
207.  The  appointment  of  husband  and  wife  to  execute  a  will, 
makes  them  one  executor.  All  executors  must  be  sued.  Gordon^ 
290.  Wentworthy  95.  Levans,20l.  A  married  woman  cannot  ad- 
minister without  the  assent  of  her  husband,  and  the  administration 
then  devolves  on  the  husband.  Gordon  154.  Ld.  Raym.  369.  Com. 
Dig.  title  Adm'n,  letter  D.  1  Salk.  300.  WentTDorth,  199.  4  Term 
Rep.  616.  Wm.  Black.  Rep.  801,  A  devastavit  will  bind  both  hus- 
band and  wife.  2  Swinbum^  750.  If  the  husband  submits  to 
award  the  right  of  the  wife,  after  his  death  she  is  bound  ISdd 
on  Awards^  46. 

Norrisy  on  the  same  side. 

The  defendants  do  not  predicate  their  defence  upon  merits  of 
their  own.  They  do  not  contend  that  they  are  entitW  to  the  whole 
proceeds  of  the  sales  of  the  land;  but  they  lay  bold  of  every  possible 
claim,  of  every  one,  even  remotely  connected  with  the  transactiim, 
not  to  protect  themselves,  but  to  injure  the  plaintiffi. 

Coxe  and  Hazdhuri  have  not  been  heard  of  since  1793;  they  can- 
not defend  for  them.  A  trust  untouched  for  twenty-four  years,  is 
extinguished  in  England  and  every  state  of  this  Union.  As  between 
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the  trustor  and  trustee,  lapse  of  tune  may  not  operate ;  but  between 
the  trustee  and  eeHue  que  trusty  or  the  creditors,  twenty  years  is  a 
flat  bar,  if  nothing  is  doilb  between  that  period.  As  to  the  eighteen 
hundred  pounds,  to  secure  the  payment  of  which  the  trust  was 
create,  the  law  jA-esumes  it  was  paid. 

Not  unti4 the  trial  of  this  cause  in  1822,  before  the  arbitrators, 
did  the  plaintifls  ever  hear  of  the  claim  o(  Joseph  Simon;  nor  that  the 
tracts  In  the  name  of  Cooce  and  Dunegan  were  his  private  property. 

The  antiquity  of  the  transaction,  by  which  iciy  Andrew  Levy^ 
declared  that  the  deed  of  the  28th  February,  1769,  was  in  the  na- 
ture Ota  mortgage,  is  decisive,  when  taken  in'connexicm  with  the 
settled  law,  that  a  mortgage  may  be  discharged  by  parol,  because 
it  is  a  mere  security  for  a  debt  Why  take  a  mortgage  of  the  same 
date  on  the  Vandalia  estate,  to  secure  the  partnersUp  debt,  and 
take  an  absolute  deed  in  consideration  of  five  shillings,  for  a  private 
debt? 

Mkhad  Gratz  was  entitled  to  the  on^  half  of  the  proceeds  of  the 
sale  by  the  sheriff,  which  was  the  consideration  for  the  nooiety  of 
the  ten  tracts  of  land. 

The  claim  oiBilUngton  gave  rise  to  the  repeated  declaration  of 
trust  of  1802 ;  and  that  of  Mifflin  to  the  again  repeated  declaratbn 
of  trust  of  1804. 

Trustees  are  liable  for  interest  in  some  cases  without  a  demand, 
and  in  others  not  until  a  demand  is  made.  Wherever  the  contract 
does  not  upon  the  face  of  it  require  a  demand,  interest  will  run 
from  the  receipt  of  the  money.  We  are  entitled  to  recover  it  in 
this  case,  because.  First  The  contract  demands  it  Second.  All 
our  letters  and  correspondence  in  1805,  contain  a  demand  of  it 
Third.    The  conduct  of  the  trustees  has  been  vexatious. 

Can  this  suit  be  supported  t  Joseph  Simon  by  his  will  in  1799, 
appoints  the  defendants  to  be  his  executors,  and  vests  in  them  pow- 
er to  dispose  of  his  real  estate ;  they  thereby  become,  nolens  volens, 
as  to  Michael  Gratz,  his  trustees.  We  having  had  the  right  and 
remedy  ^aimt  Joseph  Simon  in  his  lifetime,  must  therefore  after 
his  death,  have  the  same  right  and  remedy  against  his  executors, 
who  voluntarily  take  upon  themselves  the  trust. 

A  feme  covert  may  take  an  estate  and  hold  it  even  in  trust,  \diea 
her  husband  does  not  dissent  Com.  Dig.  98-110,  It/fe,  Baron 
and  Feme.  Coke  Lit  3  a.afid  356,  b.  Doug.  452.  1  RolL  Ab.  660. 
Upon  a  lease  to  husband  and  wife,  debt  for  rent  may  be  maintained 
against  both.  1  RoU.  M.  1 10.  2  Leoins,  63.  The  wife  cannot  be 
^  called  on  to  eive  baiL  She  cannot  plead  separately.  The  bail  of  Uie 
husband  is  the  bail  of  his  wife ;  so  of  his  plea.  Although  a  wife 
cannot  contract  for  herself,  yet  she  ooiay  contract  in  trust  for  aiK>ther, 
vnth  the  consent  of  her  husband.  In  fViUy.  PrankUn,  1  Bin.  502,  the 
assent  of  trustees  is  prefumed  Mrs.  PWt)»  could  not  iatbeiexeon* 
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tion  of  this  trust,  make  a  contract,  by  which  het  husband's  rights 
could  be  affected ;  if  she  did  her  duty,  he  could  not  be  affected  in 
any  way.  -She  b  not  here  sued  for  a  violation  of  a  contract  made 
by  her ;  but  for  a  violation  of  her  duty  under  a  trust,  accepted  by 
the  consent  of  her  husband. 

Coken  in  reply. 

It  is  one  of  the  first  principles  of  the  law  on  this  subject,  that  a 
contract  entered  into  by  Rjeme  covert  during  coverture  is  void ;  as 
to  the  feme  she  is  under  the  influence  of  her  husband,  and,  in  the 
language  of  the  Chief  Justice,  in  Lancaster  v.  Doland^  1  Rawley  231, 
•*  the  law  will  not  permit  her  to  be  coaxed  or  bullied  out  of  her 
rights."  If  the  wiU  of  the  husband  can  make  his  wife  a  party  de- 
fendant to  an  action,  or  if  the  wife  can  agree  to  become  a  party 
thereto,  and  be  hwxoA  by  its  consequences,  every  protection  which 
the  principles  of  the  law  throw  around  a  feme  covert  are  swept  away; 
for  she  can  in  every  case  do  indirectly,  what  it  is  admitted  she  can- 
not do  directly.    Cited,  Gross  v.  Eckert,  1  Bin.  575. 

It  is  said  that  this  court  in  the  exercise  of  its  equitable  powers, 
may  grant  relief.  But  what  grounds  are  there  for  equitable  relief 
here  against  Mrs.  Philips^  wno  it  is  not  pretended  ever  received 
one  dollar  of  the  money  tor  which  this  suit  is  brought?  In  the  case 
ofZjangy.Keppekt  1  Bin.  123,  referred  to  by  the  appellees,  there 
was  a  distinct  ground  of  relief,  which  does  not  exist  here.  It  would 
be  monstrous  to  chaise  the  separate  estate  of  Mrs.  Philips,  for  no 
other  reason,  than  that  she,  while  a  feme  covert,  entered  into  an 
agreement,  which  if  she  had  been  a  feme  sole,  would  have  bound  her. 
It  is  always  for  the  protection  of  the  wife,  that  the  law  permits  her 
to  be  joined  with  her  husband  as  a  defendant,  and  then  only  when  in 
a  fiduciary  character.  It  is  said  her  separate  estate  is  liable  for  a 
devastavit  committed  by  her.  This  is  only  true  in  the  case  where 
she  was  executrix  or  administratrix  before  marriage.  Gord.  Law  of 
Dec.  266.  2  Brarm  Chan.  323.  Tolf.  Law  of  Ex.  358-9, 430.  1  Salk. 
306.  This  distinction  is  reasonable :  for  a,  feme  sole  executrix  ac- 
cepts the  trust  voluntarily,  and  receives  the  advantages  of  her  <fe- 
vastavit.  But  when  the  trust  is  cast  upon  her  during  coverture,  she 
can  only  accept  with,  and  cannot  refuse  to  accept  without  theccm- 
sent  of  her  husband ;  and  whether  she  accepts  or  refuses  the  trust 
^  is  for  his  benefit  or  advantage,  and  his  estate  alone  should  be  lia- 
%}e  for  a  devastavit. 

But  it  is  said  it  is  no  protection  to  one  sui  juris,  that  he  is  joined 
with  one  incompetent  to  contract  Thb  is  true  as  regard&  con- 
tracts, but  not  true  as  to  proceedings  at  law. 

The  tracts  of  land  in  the  name  otCoxe  and  Dunegan,  were  de- 
rived from  Proctor,  and  Simon  always  claimed  them  as  his  own 
private  property,  Supposing  hoWerer  that  they  were  the  ^KSeorge'fej 
valley  lands;''  this  mistake  he  might  Readily  have  made,  for  he 
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(Simon  GraU*  Joseph  Grat^  and  Jacob  Gratz,  adminittniton  of  Michael 
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could  neither  reiFid  nor  write.  That  he  did  thus  mistake,  is  fullj 
established  by  the  &ctSy  that  he  exercised  acts  of  ownership  as  to 
them;  he  leased  them;  he  mortgaged  them;  and,  in  1802^  sold 
them  to  Potter^  Murris  and  Craig,  in  his  books,  the  expenses  of 
the  "George's  Valley  lands"  are  charged  to  his  private  account 

Gratz  knew  he  was  under  this  mistake;  for  in  a  letter  of  27th 
October,  1805,  to  Levi  Philipsy  he  says, "  I  always  did  consider  the 
*  George's  Valley  lands'  as  belonging  to  the  holders  of  TrenCs  bond 
and  mortgage."  Hq  always  had  access  to  Simon^s  papers,  and 
had  the  deed  for  these  lands  in  his  possession.  It  i&  not  until  after 
the  death  of  Simon  that  he  claimed  an  account  of  the  ^  George's 
Valley  lands,"  which  he  knew  Simon  had  always  claimed  as  his 
own  property.  On  this  part  of  the  case,  the  court  took  the  jfacts 
from  the  jury,  by  saying  "  that  as  to  the  three  tracts,  the  defence 
failed." 

If  the  deed  of  Trent  to  Simon  of  the  28th  February,  1760,  was 
originally  intended  as  a  noortgage,  it  subsequently  became  an  abso- 
lute deed  by  the  acts  and  consent  of  the  parties^  This  is  infer- 
able from  the  fact,  that  it  was  not  proceeded  upon  to  judg- 
ment; that  it  was  not  put  upon  record  until  1789;  and  the  defea- 
sance neyer  was  recorded,  which  is  inconsistent  with  the  character 
of  ScfTton,  as  an  honest  man,  unless  the  parties  had  previously 
aereed  to  consider  it  an  absolute  deed.  Simon  took  possession 
of  the  "George's  Valley  lands,"  supposing  he  was  taking  the  "Proc- 
ter lands,"  under  this  deed  to  TVent:  the  mortgage  was  therefore 
accompanied  by  possession  for  more  than  twenty  years,  which  of 
itself  makes  the  ^ed  absolute.  The  other  points  in  the  case  arc 
fully  stated  in  the  opening. 

The  opinion  of  the  court  was  delivered  by 

HusToif,  J. — I  shall  attempt  to  give  a  statement  of  this  case;  the 
facts  of  which,  in  the  order  in  which  they  were  submitted  in  the 
Qrcuit  Court,  and  here,  it  was  not  easy  to  comprehend  at  first 
view. 

On  16th  May,  1760,  a  partnership  as  merchants,  or  Indian 
traders,  was  entered  into  by  Joseph  Simon^  Levy  Andrew  Lew, 
David  Franks  and  William  Trent. 

About  1762-3,  the  Indians  plundered  their  storehouses,  and 
they  became  involved  in  debts  and  difficulties;  and  then,  or  sooa 
after,  the  partners  ceased  to  do  business  as  a  firm* 

On  the  4th  January,  1769,  WiUiam  Trent  gave  a  bond  to  Dai^d 
Franks  and  Joseph  Simon,  for  eight  thousand  one  hundred  and 
sixty-four  pounds,  conditioned  to  pay  four  thousand  and  eighty-two 
pounds,  the  sum  due  them  on  settling  the  accounts.  Etow  Leim 
Andrew  Levy  got  out  of  the  firm,  or  settled,  does  not  appear. 

On  the  28th  February,  1769,  mUiam  Trent  gave  to  Franks  and 
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SimWrO,  mortgage  on  seven  thousand  five  hundred  acres  of  land 
in  Cumberland  county,  (this  is  the  only  description,)  and  Bome 
other  imagmeury  property,  to  secure  the  above  bonds,  and  the 
debt  due  on  them. 

WiUiam  Trent,  besides  the  above  debt  to  the  creditor  partneps  <rf 
the  cofloipany,  owed  a  private  account  to  Joseph  Simon,  to  feecure 
which,  he,  on  the  same  4th  January,  1769,  gave  to  Smwn  hb  bond 
for  eight  hundred  and  eighty-five  pounds  fourteen  shillings,  c&Ph 
ditioned  to  pay  four  hundred  and  forty-two  pounds  seventeen  shil- 
lings, on  4th  January,  1770, 

Before  the  date  of  this  bond,  viz:  12th  January,  1764,  Andrew 
Foster  had  conveyed  to  Captain  John  Proctor,  five  hundrM  acres  <rf 
femd  on  Mahony  creek,  John  Foster  had  conveyed  to  the  same, 
three  hundred  acres,  and  William  Foster,  one  thousand  acres. 

On  the  same  day,  Proctor  conveyed  to  Trent  said  Joseph  Spe€tt^, 
the  same   lands.     On  the  22d  June,  1764,  Spear  conveyed  his 
moiety   to    Trent.     On    the   same    day    on  which    Trent  gave 
the  abovjB  mentioned  mortgage  to  Franks  and  Simon,  viz,  28th 
February,  1769,  they  con\'€yed  their  moiety  of  these  lands  got 
from   Spear,  to  Joseph  Simon.     The  conveyance  is  endorsed  on 
the  back  of  Spear'5  deed.     The  lands  are  here  called  ten  tracte, 
said  to  contain  three  thousand  eight  hundred  and  fifty  acres;  the 
confflderation  in  the  deed,  five  shillings.    The  other  moiety  be- 
longed to  Coxe  and  Peters.     But  another  paper  was  given  m  evi- 
dence, dated  4th  January,  1769,   and  signed  by  Joseph  Stmofi,  m 
which  he  recites  a  debt  of  eight  hundred  and  eighty-five  pounds 
fourteen  shillings,  conditioned  to  pay  four  hundred  and  forty-tw> 
pounds  and  seventeen  shillings,  which  would  be  due  in  two  weeks.. 
That  indentui-e  witnessed,  that  on  the  said  IVilliam  Trent  or  George 
Croirhan,  for  him,  makmg  over  to  said /o«g>^  Simon,  as  ^eci/rUy 
for  his  debt,  the  full  quantity  of  five  thousand  acres  of  land,  out  of 
a  tract  of  land  which  said  Trewi  holds  in  company  with  George  Lro- 
^han,  on  the  head  of  the  river  Delaware,  in  the  cownty  Albany, 
Ind  province  of  New  York,  and  the  said  Croghan  engaging  to  have 
it  eflectually  transferred  to  said  Simon,  as  security  for  the  debt 
aforesaid,  and  the  said  William  TVent,  making  over  W^wise,  a 
quantity  of  land  purchased  of  John  Proctor,  (the  half  of  which 
belong^   to   WUliam   Coxe  and  Richitrd  Peters,)   then    the    said 
Joseph  Simon  doth  agree,  that  the  payment  of  the  said  debt  be  de- 
ferred  for  one  year,  and  a  new  bond  taken  for  the  same,  payable 
in  one  year  from  that  date.     And  ftirtber,  there  w«s  offered  and 
receive^d  in  evidence,  a  ddeasance  to  the  deed  of  28tti  Febt^. 
1769,  dated  the  some  day,  and  signed  I^  Andrew  L^  *^^^2 
Simon;  this  made  the  deed  of  the  same  date  a  ^^^,^^^''^'' 
the  debt  of  four  hundred  forty-two  pounds  seventeen  shMhngs. 

45   ' 
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This  made  it  proper  to  introduce  evidence  as  to  payment  of  the 
bond,  and  that  was  as  follows:  On  the  back  of  the  bond  was  endon- 
ed  a  receipt,  dated  28th  I>ecember,  1781,  for  a  bond  for  three 
hundred  forty-five  pounds  nine  shillings  and  six  pence,  on  account 
ofiotereBt 

A  bond,  dated  28th  December,  1782,  from  Trent  to  Simon,  for 
seven  himdred  ninety  pounds  and  seventeen  shillings,  conditioned 
for  the  payment  of  three  hundred  forty-five  pounds  nine  shiliiugs 
and  six  pence;  and  another  bond  dated  20th  March,1784,  same  to 
same,  for  one  hundred  ninety  pounds  fifteen  shillings  and  eleven 
pence,  conditioned  for  the  payment  of  ninety-five  pounds  seven 
■hillings  and  eleven  pence,  in  one  year. 

Among  the  lands  which  came  through  Proctor,  were  three  traete 
on  Middle  creek,  in  the  names  of  WUHam  Coxe,  WiUiam  Trent  and 
Chrutian  Dua^an. 

This  part  of  the  case  must  be  kept  in  mind;  for  the  greatest 
part  of  the  difficulty  and  dispute  in  this  cause,  arose  from  a  real  or 
supposed  confusicm  of  the  tracts  conveved  to  Simon  alone  for  his 
own  debt,  with  other  lands  hereafter  to  be  mentbned,  which  were 
conveyed  to  him  by  Trent,  in  payment  of  the  debt  to  him  and 
/Voniw.  The  validity  of  the  defeasance,  and  the  authority  of 
Levy  Andrew  I^mi,  tosign  it  for  Jo»eph  Simon,  was  also  contested. 

,„J?*,5?»*  ^h.^  **:!'"  ^  *™«  *'»*»  *at  on  **>«  4th  of  Januarr, 
1779,  tVMtam  Trent,  for  the  purpose  of  dischareing  the  mortgage 
to  Iran/a  and  Stmon,  conveyed  to  Simon  one  thousand  nine  hun- 
dred and  twelve  acres  of  land,,  at  twenty  shillings  per  acre,  and 
a  receipt  for  one  thousand  nine  hundred  and  twelve  pounds,  was 
that  day  endorsed  on  the  bond. 

And  on  the  26th  April,  1779,  he  also  conveyed  three  thousand 
fivepiundred  and  sixteen  acres,  at  the  same  price  of  twenty  shillings 
per  acre,  to  Jostph  Simon,  for  the  same  purpose.  Among  the 
^acte,  (and  the  respective  quantity  of  each  was  specified,)  were 
five  traete  m  George^s  Valley.  It  may  be  noted  here,  that  on  the 
face  of  the  deed,  these  whole  three  thousand  five  hundred  and 
sttteen  acres  were  conveyed  expressly  on  account  of  the  partner- 
!^Lf  f  !k  '^^  ^payments  deducted  from  the  principaJand  in- 

^  1 ««  *i^^J  T'^f  'f  ^^*  '^"*  *^^  thousand  doUaVs  still  due. 
«„rfi  f:  !^^"?**i**l"S  "» Lon«lon»  an^  indebted  toone  j1«« 
//ay  o«,  executed  a  deed  of  trust  to  Tench  Cosoe  and  Isaac  Hazd- 

«riHV«*;?11'luP^*''^*'*  '?"**''  (n<»^«f  those  herein  before  men- 
w  North  America,  and  also,  all  debts  and  sums  of  money  due 
toirtKl!^**  /Va«fo,from  any  persons  in  America,  in  trust, 
^Vh  ,  a?K  t  ^"*V  ^'^^'  '"<*  '••^  f««i<>"e  to  Frank,. 
Jri-^!  f  *•*  ^*y'  ^^^^  ^'"'^  ^'^*«*''  recites  the  bond  and 
"wrtgage  from  Trent,  to  himself  and  Simm,  and  in  consideratioa 
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(Sirooii  Gratz,  Jo8q>h  Gratz  and  Jacob  Gratz,  administraton  of  Michael 
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of  a  debt  due  to  Bernard  and  Michael  Crratz,  of  one  tboosand  nine 
hundred  sixlhr-eight  pounds  two  shillings  and  two  pence,  and  a  debt 
to  Michael  Uratz  of  six  hundred  and  twenty-four  pounds,  he  assigns 
to  them  all  his  interest  in  said  bond  and  mortgage,  reserving  to 
Joseph  Simon  his  expenses  respecting  the  premises,  ofver  and  cAaoe 
his  {Simon^s,)  one  half  of  said  bond  and  mortgage.  And  in  case  the 
proceeds  of  the  said  mortgage  should  exceed  his  debt  to  GraXzj  the 
overplus  for  David  Franks, 

Along  with  this  assignment  and  of  the  same  date,  FVanks  drew 
an  order  on  Joseph  Simon^  to  pay  to  Bernard  and  Michael  Ctratz,  one 
half  part  of  what  should  be  received  on  the  bond  and  mortgage. 
This  was  presented  to  Joseph  Simon,  and  by  him  accepted  on  22d 
May,  1790.  Joseph  Simon  had  at  this  time  sued  out  a  levari  facias 
on  the  nK>rtgage,  and  levied  it  on  fifteen  tracts  of  land  in  Nor- 
thumberland county;  of  which  three  were  purchased  by  strangers, 
ten  by  Joseph  Simon,  and  two  in  the  name  of  Levi  PfUlipSy  but 
treated  by  Simon  as  his  own  ever  after. 

On  tJd  August,  1790,  there  is  a  declaration  of  trust  by  Joseph 
Sim&n,  in  favour  of  Bernard  and  Michael  Oratz,  which  recites  the 
assignment  of  Franks  to  Gratz,  and  adds,  "  provided  nevertheless^ 
that  if  hereafter  the  said  assignment  should  prove  invalid,  then 
this  present  acknowledgment  shall  be  null  and  voiA**  This  de- 
clares Michael  Gra/«  joint  owner  with  Simon  in  the  lands  purchased, 
and  in  the  money  received  from  those  who  had  purchased  the  three 
tracts :  and  promised,  as  the  lands  should  be  sold,  to  pay  to  M- 
cKdel  Ch'atz  one  half  of  the  proceeds.     It  mentions  ten  tracts. 

20th  May,  1802,  Leoi  Philips,  who  was  the  son-in-law  and  clerk 
of  Simon,  informs  Simon  Gratz,  then  acting  for  his  father  Michael 
Gratz,  that  Thomas  BUlington  was  claimmg  under  the  assignment 
to  Hay  ion, 

23d  May,  Simon  Gratz  replies,  he  had  lone  known  of  that  claim, 
and  that  the  assignment  was  not  available,  &c.  On  the  26th  July, 
1802,  Simon  Gratz,  as  attorney  for  Michael  Gra/«r^ves  to  Josq[)h 
Simon  a  bond  of  indemnity  against  the  pretended  assignment  of 
David  Franks,  so  far  as  it  may  be  used  to  affect  the  rights  of  Simon 
to  the  mortgaged  lands.  Same  day  Levi  Philips,  for  Joseph  Simon, 
and  in  his  presence,  gives  a  new  declaration  of  trust  to  Michael 
Grat»9  for  the  lands  purchased ;  and  promises  to  pay  over  half  of 
the  money,  as  soon  as  it  is  received  from  the  sale  of  the  lands. 

On  the  12th  January,  1804,  another  deed  of  trust  was  execute<f 
by  Joseph  Simon,  like  the  last. 

John  F.  Mifflin,  claimed  the  lands  bought  in  under  the  mortgage 
and  brought  an  ejectment  for  them ;  and  on  30th  December,  1802, 
Mifflin,  Simon  and  Gratz  made  an  agreement,  by  which  Mifflin  got 
three  of  the  tracts  bought  by  Simon,  and  ode  bought  by  Philips. 
Simon  and  Gratz  got  the  remaining  eight  tracts,  and  one  halfol 
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f Simim  Gfato.  loseph  Grata  aad  Jacob  Gratz,  admimstratori  of  Mkhad 
^    G^t^lT^^^eCv.  LeTi  PhiUps.  LeahPhUip*  and  Beliah  Colien.) 

aeventeep  tracts,  which  MffUn  claimed,  and  which  they  clauned 
under  the  mortgage  foraeven  thousand  five  hundred  acres. 

a4th  January,  1804,  Joseph  Simon  died,  having  first  naade  Us 
lastwillandtf5stament,  by  which  he  appointed  the  defendants  to 
he  his  executors.  r^    ^  i^ 

I  now  go  hack  to  Franks'  assignment  to  Hayton.  On  the  16th 
May,  17^3,  Tench  Coxe  and  Isaac  Hazelhwst  and  David  Franks 
made  an  assignment  to  George  Davis. 

Chi  the  24th  July,  1806,  George  Davis,  asagned  to  Simon  Gratz. 
This  suit  was  brought  to  recover  one  half  of  the  money  actually 
received  since  the  death  of  Joseph  Simon,  from  the  sales  of  the  e^ht 
tracts  contained  in  the  sheriff's  deed  to  Simon,  and  the  declarations 
of  trust,  and  not  ceded  to  Mifflin,  and  one-fourth  of  the  ptirchasc 
money  received  by  defendants  from  the  sale  of  the  seventeen  traxiis^ 
of  which  Mifflin  was  half  owner,  and  Simon  and  Gratz,  were  joint 
4>wner8  of  the  other  half. 

Of  the  preceding,  the  defendcmts  gave  in  evidence  all  that  rela* 
ted  to  the  private  debt  from  Trent  to  Franks.  All  the  deeds  from 
the  Fosters  to  Proelor,  from  Proctor  to  Spear  and  Trent,  and  Trent 
toSimofh 

A  partition  wa$  made  between  Trent,  Coooe  and  Peters,  on  ttie  8tb 
-of  ADri),  176.9,  by  which  tho  tracts  in  the  names  of  William  Trent, 
Wilham  Coxe,  and  Christian  Dunegan,  fell  to  Trent;  and  as  defen^ 
dants  alleged,  thus  became  the  exclusive  property  ot  Joseph  Simon. 
They  showed,  that  in  the  adjustment  with  M^in,  the  tract  in  the 
name  of  William  Trent,  was  allotted  to  Mfflm^  and  thq  other  two, 
Coxe^s  and  Du7iegan\  had  been  sold  by  defendants ;  and  although 
these  three  tracts  had  been  levied  on  as  TVent's  by  the  sheriff"  of  Nor* 
thumberland,  and  sold  as  forming  part  of  the  seven  thousand  five 
hundred  acres,  and  bought  by  Simon,  and  a  trust  as  to  half  of  them 
declared  for  Gratz,  yet  they  alleged  all  this  was  mistake.  They  prov- 
ed that  Joseph  Simon  could  not  read  or  write,  except  his  name. 
They  also  gave  evidence  to  show  that  Joseph  Sim^m,  through  his 
whole  life,  (under  a  mistake  to  be  sure,)  considered  the  Grwwge's 
Valley  lands,  as  those  called  the  Proctor  lands.  That  the  expenses, 
taxes,  &c.  of  the  other  lands  were  charged  in  his  books,  one  half  to 
David  Franks,  while  he  was  owner,  and  after  the  assignment  by 
Franks  to  Grat%,  were  charged  to  Grat% ;  while  in  his  books,  all 
charges  arising  on  the  George's  Valley  lands,  were  made  as  ari^ng 
from  his  awn  lemd,  and  that  many  of  these  entries  were  made  by 
Simon  Grai%,  who  lived  with  Joseph  Simon,  his  grand  father.  They 
showed  that  he  leased  them,  mortgaged  them  as  his  own  on  the 
28th  June,  1790,  and  afterwards  dScharged  the  mortgage ;  that 
Simon  Gratz,  witnessed  an  agreement,  for  the  sale  of  one  of  then, 
and  knew  the  whole  transaction,  and  the  mistake,  as  appeared  by 
his  letter  to  one  of  the  defendants,  soon  after  the  death  of  Jos^hSi^ 
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The  def!^dants  alao  gave  in  evidence  ihe  assignment  of  Franks 
to  Coxe  and  Hazelhuni^  in  1785;  the  subsequent  assignment  of 
FVcrnkSf  CoxesLsad  HazeUmrst  to  Davis  in  1793,  and  that  of  Davis  to 
Simon  Gratz  in  1606. 

The  defendants  thea  offered  in  evidence  an  action  of  account 
render,  No.  6^  of  July  term,  1807,  Michael  Grots  against  the  present 
defendants^  as  executors  o{  Joseph  Simon,  deceased,  which  as  amend- 
ed stands, — Michael  Gratz,  surviving  partner,  and  who  had  been 
jointly  interested  with  Bernard  Gratz,  deceased,  to  show  that  if  the 
mistakes  were  mutual,  and  both  parties  acted  on  the  supposition, 
that  the  "George's  Valley  lands"  were  the  "  Proctor  lands,"  that 
the  plaintiffi  have  not  acted  as  partners  under  the  deeds  of  trust  of 
1700-1802  and  1804,  by  Simon  to  Michael  Gratz,  but  had  recover- 
ed the  eleven-twelfths  of  the  price  for  which  Simon  sold  them*; 
and,  that  so  &r,  he  had  rendered  Franks^  assigmnent  to  Gratz  inva- 
lid, and  therefore  the  deed  of  trust  became  null  and  void.  And  they 
Airther  ofiered  the  deposition  of  Zalegman  Philips,  counsel  in  that 
cause,  to  prove  what  was  then  claimed  by  the  plaintiffs,  and 
other  matters.  The  court  rejected  the  record,  and  that  part  of  the 
deposition  which  related  to  what  was  claimed  and  proved  in  that 
cause. 

To  understand  this,  it  is  necessary  to  examine,  for  what  the  for- 
mer siiit  was  brought,  and  by  whom,  and  against  whom.  When 
Joseph  Simon,  in  January,  1779,  took  nineteen  hundred  and  twelve 
acres  of  land,  for  nineteen  hundred  and  twelve  pounds;  and  in 
April,  three  thousand  five  hundred  and  sixteen  acres,  for  three 
thousand  five  hundred  and  sixteen  pounds,  in  payment  of  the  mort- 
gage, he  held  those  lands  by  previous  or  subsequent  agreement,  in 
trust  tor  himself  and  David  Franks,  and  after  the  assignment  by 
Franks  to  Bernard  and  Michael  Gratz,  in  trust  for  himself  and  the 
Messrs.  Gratzh,  as  is  alleged,  and  shown  by  both  parties.  He  sold 
certain  of  those  lands,  particularly  the  five  tracts  in  George's  Valley 
and  two  others,  in  his  lifetime,  and  received  the  purchase  money. 

In  the  account  render  suit  ofiered  in  evidence,  Michael  Gratz, 
in  his  own  right,  (for  he  had  a  separate  bond  of  his  own  secured 
by  the  assignment,)  and  as  surviving  partner  of  Bernard  Gratz,  sued 
for  an  account  of  those  specified  lands,  stating  and  describing  them ; 
and  that  they  were  held  in  partnership  by  Joseph  Simon,  and  Ber- 
nard and  Mchael  Gratz.  The  account  made  out  by  the  auditors, 
states  each  tract,  and  the  price  at  which  it  sold ;  but  strange  as  it 
may  seem,  they  give  to  Joseph  Stmon  one-twelfth  part  only,  and  the 
other  eleven  parts  to  the  piaintiffi  The  exceptions  to  the  report 
not  being  filed  in  time,  it  was  confirmed.  3  Bin.  474.  It  appears 
by  the  admissions  and  proof  in  this  oaise,  that  there  the  pkuntiffi 
declared  on  one  contract  and  recovered  on  a  difierent,  and  even  an 
inconsistent  one.  Bernard  Gratz  never  had  any  interest  in  the  Haytm 
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deed:  it  was  purchased  by  Michael  GrcUZy  after  Bernard's  death, 
which  appears  in  that  record  to  have  been  in  1804.  Besides,  under 
the  evidence  given  in  this  cause,  that  Joseph  Simon  applied  to 
Gratz  respecting  this  claim,  and  was  told  it  was  worthless,  it  could 
not  be  that  the  partner  who  thus  informed  him,  should  afterwards 
purchase  it  for  a  mere  trifle,  and  use  it  to  its  full  amount  against  his 
partner,  at  least  not  as  to  partnership  property.  5  Jofms.  Chan. 
407.  Add  to  this  the  bond  of  indemnity  given  by  Gratz  to  Simon^ 
that  it  should  not  afiect  the  partnership  claim  under  the  mortgage ; 
which  I  would  consider  a  covenant  that  it  should  not  It  presents 
a  case  to  my  mind,  without  the  least  shadow  of  doubt,  but  we  can- 
not reverse  or  affect  that  judgment;  nor  can  we,  as  is  asked,  give 
credit  in  this  suit,  although  it  is  an  equitable  action,  for  what  .Afi- 
chad  Gratx  recovered,  there  beyond  his  share;  because  that  would 
in  effect  be  reversing  that  judgment;  and  because  this  suit  is  be- 
tween different  parties,  and  to  settle  the  accounts  of  a  difierent 
partnership.  When  in  1790,  Joseph  Simon  and  Michad  Gratz  pur- 
chased the  lands  at  sheriff's  sale,  the  purchase  money  belonged  to 
Joseph  Simon,  Bernard  and  J^Kchael  Gratz.  The  lands  purchased 
belonging  to  Joseph  Simon  and  Michad  GraiZy  and  they  held  them, 
not  under  the  mortgage,  and  old  partnership,  which  were  ended  by 
the  sale,  but  under  the  sheriff^s  deed  and  the  contract,  of  which  the 
several  deeds  of  trust  of  1790,  1802  and  1804,  are  the  evidence. 
This  suit  is  not  against  the  estate  of  Joseph  Simon,  but  against  the 
defendants  as  trustees  of  moneys  received  by  them  in  that  capacity; 
and  not  for  any  thing  received  by  Joseph  Simon,  in  his  lifetime. 
Whatever  remedy  then  (if  there  is  any)  the  estate  o(  Joseph  Simon 
may  have  against  the  plaintiffs,  on  account  of  the  former  agree- 
ments and  proceedings  on  them,  it  must  be  in  some  other  action; 
for  this  purpose,  that  record,  was  not  evidence  in  this  case.  But  it 
was  offered  in  another  view,  to  show  that  there  was  a  former  suit, 
and  that  in  that  suit,  the  plaintifls  in  this  cause  alleged  and  showed, 
that  Joseph  Simon,  during  all  the  latter  part  of  his  life,  was  impress- 
ed with  the  belief,  that  the  "  George's  Valley  lands,"  were  the 
"Proctor  lands,"  and  his  individual  property;  that  the  plaintiff  then 
proved  this  to  be  a  mistake,  and  that  the  tracts  in  the  names  of 
William  Coxe,  WiUiam  Trent,  and  Christian  Dunegath  were  really 
the  "  Proctor  lands,"  and  that  the  plaintiff  then  recovered  on  this 
proof  And  they  contended  that  if  the  plaintiffs  then  recovered  the 
price  of  the  "  George's  Valley  lands,"  on  proving  the  mistake,  de- 
fendants here  ought  to  be  discharged  from  accounting  for  the  price 
of  the  William  Coxe  and  Christian  Dunegan  tracts.  The  plaintiffi 
reply,  that  by  levying  on,  and  selling  those  tracts,  as  included  in  the 
mortgage,  and  executing  the  several  deeds  of  trust,  the  defendants 
are  estopp^  from  setting  up  any  other  title.  I  do  not  think  the 
last  deeds  of  trust  make  the  matter  any  stronger  than  if  it  had  been 
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left  on  the  first,  under  the  drcumsUmces  of  this  case.  And  as  the 
plaintiffi  themselves  proved  the  mistake,  and  recovered,  I  think  the 
defendants  ought  to  he  permitted  to  show  this,  and  to  show  also,  the 
real  state  of  facts :  and  unless  some  cause  is  shown  why  it  should 
be  so,  I  do  not  see  why  the  same  party  shall  correct  the  mistake 
when  he  gains  by  it,  and  hold  the  other  party  to  it,  when  he  would 
gain  by  holding  him  to  it  I  am  not  to  be  understood  as  giving  an 
opinion  of  what  ought  to  be  the  final  decision  on  this  point;  that 
must  depend  on  all  the  evidence :  I  only  say  the  evidence  ought  to 
be  admitted,  as  imp<H'tant  in  the  decision* 

But  it  is  said  next,  that  the  deed  from  Trent  to  Simon  for  the 
''Proctor  kmds"  was  only  a  mortgage,  and  that  the  mortgage  is  to  be 
presumed  paid  from  lapse  of  time.  Of  this  last  I  doubt,  under  the 
circumstances  of  the  poverty  of  Tren/,  till  his  death,  and  other  mat- 
ters in  this  cause.  Presumption  met  by  presumption  is  for  the  jury. 
In  deciding  whetlier  this  was  a  mortgage,  the  deed  or  writing 
of  defeasance,  signed  Levy  Andrew  Levy  for  Joseph  Simon,  is  of 
primary  importance:  although  not  under  seal,  yet  it  operates,  to 
destroy  a  deed  under  seal,  and  to  take  away  the  title  to  lands. 
It  affects  not  the  property  of  the  firm  of  which  Levy  Andrew  Levy 
was  a  partner,  but  the  private  estate  of  Joseph  Simon.  I  think  it 
much  stronger  than  the  case  of  Shaub  and  Withers,  decided  this 
term.  I  did  not  agree  to  that  caie,  but  am  bound  by  it.  But  by 
the  evidence  he  had  no  authority:  he  says,  ''I  never  executed  any 
other  deed  of  defeasance  than  the  one  in  question.  I  frequently 
wrote  letters,  signed  receipts,  and  other  papers  of  consequence  for 
him,  by  which  he  at  all  times  considered  himself  bound.  I  kept 
all  his  books  of  accounts,  for  upwards  of  thirty  years;  never  had 
a  written  power  of  attorney."  Now  to  me  this  presents  the  idea  of 
a  clerk  in  a  store,  or  acting  partner,  and  not  an  attorney  in  law  or 
biCi  as  to  lands.  He  does  not  say  any  of  those  important  papers 
related  to  lands,  or  that  he  had  authority  to  execute  this,  or  that 
Joseph  Simon  knew  of  it.  And  the  testinK>ny  of  <S.  Etting  goes  no 
farther.  We  think  this  paper  ought  not  to  have  been  received. 
But  what  difierence  can  it  make  in  this  cause,  if  it  is  once  found 
by  a  jury,  thai  the  whole  proceeding  as  to  the  tracts  Coxe  and  Dune- 
gan,  is  a  mistake  and  error,  whether  they  belonged  to  Joseph 
Simon,  exclusively,  or  to  WHliam  Trends  heirs,  and  Simon  was 
only  n[K>rtgagee?  In  either  case  the  plaintifis  have  no  claim  to 
them.     And  if  the  plaintifis'  right  to  them  fails,  it  would  be  impro- 

S^  in  us  to  decide  between  Simon^s  heirs  and  Trends  heirs;  the 
tter  are  not  before  us* 

I  am  of  opinion  then,  that  the  record  of  the  action  of  account 
render  was  admissable,  not  for  the  purpose  of  revising,  correcting, 
or  in  any  way  affecting  that  Judgment,  but  to  show  there  was  a 
former  suit,  and  to  let  in  proof,  if  such  there  be,  that  m  that  cause 
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the  plaintiffs  proved  the  Coxe  and  Jhmegan  tracts  to  be  the  "  Proc- 
ter landB,"  and  that  Joseph  Simon  was  mistaken  as  to  ihem  and 
'<  George's  Valley  lands,"  as  being  material,  evidence  in  d^ding 
whether  the  pbintiHs  are  entitled  to  the  proceeds  of  tfaoee  two 
tracts.  By  the  bye,  it  seems  as  if  this  record  was  never  pre8^[ited 
to  the  chief  justice  who  tried  the  cauae,  in  that  point  of  view. 

And,  I  am  also  of  opinioa,  that  the  defeasance  s^ed  bjr  Levy 
Andrea)  Levy,  jfbr  Joseph  Simon^  was  not  evidence. 

Mr.  Crraiz  has  been  called  an  ionocent  purchaser,  and  this  in- 
sisted on;  it  is  true  he  was  a  joint  purchaser  of  lands  sold  by  tbe 
sheriff*  on  a  mortgage,  the  jcnnt  property  of  Simon  and  Gratz^ 
though  the  name  of  ixratz  was  not  in  the  mortgage.  Who  directed 
the  levy  does  not  appear;  each  bad  an  equal  right  to  do  it.  The 
purchs^  was  a  mere  arrangement;  bemg  owners  of  the  mortgage, 
neither  paid  any  thing;  it  extinguished  so  much  of  a  jdnt  debt. 
Neither  of  them  purchased  from  the  other,  or  paid  any  thing  to 
the  other.  There  is  nothing  in  the  case  to  show  that  Grai%  would 
have  agreed  to  receive  half  the  price  at  which  the  lands  sold,  and 
let  Simon  keep  the  lands.  The  price  bid  for  the  whole  ten 
tracts,  was  only  one  thousand  and  thirty-two  pounds  eight  shil- 
lings. At  all  events,  the  0K)rtgage,  >  (though  I  by  no  means  say  it 
was  not  an  absolute  deed,)  vtras  not  extinguished  by  lapse  of  time, 
in  1790.  Trent  had  been  paying  or  renewing  the  securities  in 
1785;  and  Simon  having  purchased  and  taken  possession  <^  these  Coxe 
and  Dunegan  tracts,  and  no  claim  by  Trent  or  bis  heirs,  it  will  be 
for  the  court  and  jury  to  say,  whether  his  claims  can  now  be 
opposed  to  that  of  Joseph  Simon;  and  if  not,  the  right  to  the  price 
of  these  two  tracts,  must  depend  on  the  fact  of  complete  mistake 
in  Joseph  Simon,  or  not. 

I  now  come  to  the  objections  to  the  action. 
There  had  been  a  prior  suit  between  the  parties,  but  in  which  the 
defendants  were  siied  as  executors  of  Joseph  Simon.  Wearied  with 
the  contest,  they  agreed  to  discontinue  that  suit,  and  entered  tbe 
present  amicable  suit  It  contains  the  following  clause,  "  it  is 
agreed  that  the  arbitrators  shall  have  no  power  in  relation  to  aay 
lands,  unsold  at  the  time  of  instituting  this  suit ;  and  that  no  ad  van- 
tcige  be  taken  by  either  party  as  to  the  form  of  the  suit,  or  the  lia- 
bility of  the  parties  in  it."  It  is  now  contended,  that  the  parties 
defendants,  being  trustees,  each  was  alone  liable  for  what  each  re- 
ceived; and  that  Leah  Philipsy  being  the  wife  of  Levi  Philips,  codd 
not  be  sued,  nor  could  any  judgment  be  rendered  against  her.  These 
objections,  or  at  least  one  of  them,  was  before  the  court,  and  deci- 
ded. 14  Serg.  4*  Ro.wle,  144.  There  never  could^be  any  doubt 
about  it.  There  are  often  difficulties  in  proving  which  of  two  trus- 
tees actually  receives  the  money;  and  the  circumstances  which  will 
excuse  or  make  liable  all  of  them.    Tbey  may  waive  all  testinjony 
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on  this  point,  and  agree  to  be  liable :  and  it  is  greatly  unreasonable, 
after*tbus  putting  the  plaintiffi  at  ease  on  this  point,  to  move  for 
a  new  trial,  because  they  did  not  prove  what  was  expressly  ad- 
mitted. Defendants  were  all  executors  of  Joseph  Simon,  and  trus- 
tees of  these  lands;  they  knew  their  own  sitaation,  and  how  the 
money  received,  had  been  divided  among  them;  they  have  put  it 
out  of  their  power  to  object  on  this  account,  in  this  suit. 

But  another  objection  is  made,  that  Leah  Philips  is  the  wife  of 
Levi  Philips,  and  a  married  woman,  and  cannot  be  sued,  or  cannot 
enter  into  an  amicable  action.  A  number  of  cases  on  this  point 
were  cited,  and  positions  laid  down,  which  were  contrary  to  common 
impressions  and  constant  practice. 

A  wife  may  be  sued  together  with  a  husband,  for  a  debt  of  the 
wife  before  marriage,  and  judgment  rendered  against  both.  A  wife 
executrix,  whether  so  constituted  before  or  after  her  marriage, 
may  be  sued  with  the  other  executors,  nay  must  be;  or  if  sole 
executrix,  sued  with  her  husband:  and  in  either  case,  after  judg- 
ment against  her  as  executrix,  may  have  a  deoasiavit  fixed  on  her 
and  her  estate,  and  her  personal  or  real  estate  sold  on  it 

Her  husband  and  she  may  bring  an  ejectment  for  her  lands,  and 
two  verdicts  and  judgments  will  bind  and  bar  her  right  forever — so 
if  she  is  defendant.  Her  husband  and  she  may,  nay  her  husband 
alone,  may  have  partition  or  valuation,  under  our  intestate  acts; 
and  her  husband  and  she  may  be  plaintifis  or  defendants,  in  a  writ 
of  partition  at  common  law,  which  under  our  acts  of  assembly  may 
eventuate  in  a  sale  of  the  lands,  and  division  of  the  money,  hi  all 
these  cases  the  husband  can  appoint  an  attorney  at  law  for  himself 
and  wife,  and  she  is  bound,  both  during  his  life,  and  after ;  except 
perhaps,  on  proving  actual  fraud.  A  husband  may  submit  to  arbi- 
tration out  of  court,  the  rights  of  his  wife,  either  as  an  individual, 
or  as  executrix  or  administratrix,  and  she  is  bound. 

And  I  take  it  now,  in  this  State,  wherever  a  husband  and  wife 
can  sue  or  be  sued,  by  adversary  process,  an  amicable  action  can 
be  entered,  and  she  and  her  rights  are  as  much  bound  as  if  the  pro- 
ceeding had  been  adversary.  It  is  only  in  pais  that  her  rights  to 
land  are  not  afiected,  except  by  a  separate  examination.  In  court 
no  such  thing  is  required.  The  affairs  of  this  world  require  that 
disputesshould  be  ended.  The  married  women  are  interested.  It  is 
not  true  in  fact  that  busbands  wish  to  destroy  the  property  or  rights 
of  their  wives;  and  we  cannot  acton  that  principle. 

In  chancery,  if  a  married  woman  is  a  trustee  alone,  or  jointly 
with  her  husband,  or  with  others,  she  must  be  brought  in;  and  as 
the  chancellor  decrees  against  each,  according  to  their  several  faults, 
the  decree  efiects  her  and  her  estate,  or  not^  according  as  the  juf« 
tice  of  the  case  requires. , 
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Cases  have  been  cited  makiDg  a  difference  between  the  decisioiB 
at  law  and  in  chancery,  as  to  a  husbaqd's  liability;  and  between  \m 
liability  where  he  marries  an  executrix,  and  where  she  becomes 
80  after  marriage. 

A  husband  who  marries  a  woman,  is  liable  in  all  actions,  and  to 
all  demands  during  coverture,  which  could  have  been  brought 
against  her  if  sole;  whether  they  are  against  her  as  an  individual, 
or  executrix,  or  trustee.  If  she  was  executrix  before  marriage,  and 
she  is  not  sued  in  his  life  time,  the  common  law  gave  no  remedy 
against  his  representatives;  for  there  must  be  first  a  suit  against  the 
executrix  and  judgment  de  bonis  testatoris,  before  she  would 
be  fixed  for  a  devastavit  and  his  representatives  could  not  be 
sued  as  representatives  of  the  testator.  In  such  case,  on  a  bill 
in  equity,  they  did  not  hold  his  representatives  liable  in  every  case. 
If  the  goods  were  wasted  before  he  married  the  executrix,  his 
estate  was  not  liable.  If  the  devastavii  was  after  marriage,  (as  it 
must  be  if  she  was  made  executrix  after,  or  might  be  if  she  had  the 
goods  when  he  married  her,)  his  estate  was  Uable.  For  the  law 
in  such  case  gave  him  the  control  and  management  of  them.  And 
this  is  the  real  and  substantial  distinction,  and  the  dicta  in  3  BroKtCs 
Chan.  323,  are  mistakes  of  the  reporter. 

The  law  was  thus- perfectly  settled  before  1776,  and  so  settled 
since  the  case  in  3d  nrcmm^  and  as  Brown  is  cited  by  every  modem 
writer  who  turns  compiler,  and  so  is  read;  I  refer  to  1  Shoals  and 
Le  Froy.  248,  Adair  v.  Shawy  where  all  the  old  cases  are  collect- 
ed, and  the  above  conclusion  drawn. 

If  the  goods  were  left  in  specie  at  the  death  of  the  husband, 
his  representatives  were  not  liable;  if  laid  oat  in  landsor  goods  and 
left  to  the  wife,  she  must  answer  for  them,  and  if  she  was  executrix, 
and  the  goods  were  given  away,  or  released,  and' no  benefit  to  him 
or  her,  his  estate  was  liable  in  the  first  instance,  and  then  hers,  if 
she  had  any. 

The  fiction  of  law  that  a  wife  has  no  understanding,  and  can  do 
no  wrong,  has  but  a  limited  existence  in  chancery,  where  the  mat- 
ter is  considered,  more  according  to  the  fact  and  the  reality  of  the 
case.  In  this  country  a  married  woman  cannot  be  imprisoned: 
^  If  she  has  no  estate  of  her  own,  a  judgment  against  her  and  her  hus- 
band cannot  affect  her  more  than  a  judgment  against  him.  If  she 
has  an  estate,  and  has  acted  in  such  a  way  as  to  make  that  estate 
liable  by  adversary  suit,  in  which  her  husband  must  and  could  em- 
ploy counsel  for  her,  the  same  result  may  be  produced  by  an  amica- 
ble suit  This  ij  not  an  application  by  her,  to  be  relieved  from  a 
suit  fraudulently  entered  by  her  husband  in  her  name:  The  same 
counsel  who  signed  the  agreement  far  an  amicable  suit,  make  the 
motion. 

Where  one  objection  has  been  made  as  to  form  of  action,  it  must 
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'  be  a  very  uncommon  case,  in  which  I  would  listen  to  another,  on  a 
ground  which  existed  before  the  time  of  the  former. 

GiBSoir,  d  J. — I  join  in  granting  a  new  trial,  but  for  a  reason 
common  only  to  my  brother  Smith  and  myself;  so  that  the  judg- 
ment on  this  point,  although  conclusive  between  the  parties,  will 
not  be  a  precedent  for  future  cases.  The  action  is  against  the  de- 
fendents  in  their  own  right;  and  being  for  what  was  not  a  debt  of 
the  decedent,  it  could  be  brought  against  them  in  no  other  way. 
.  But  a  ^eme  covert  who,  as  such,  can  do  no  act  nor  incur  any  re- 
sponsibility, can  make  no  contract  whatever.  In  actions  to  which 
she  was  liable  at  her  marriage,  and  for  torts  and  tresspasses  during 
the  coverture,  she  must  be  impleaded  jointly  with  her  husband,  but 
that  she  cannot  be  impleaded  on  a  contract  made  during  the 
coverture,  is  as  well  established  as  any  other  fundamental  princi- 
ple of  the  common  law.  Palm.  313.  16  Johns.  281,  Edwards  v. 
Davis.  Mr.  Philips  would  be  exclusively  chargeable  for  the 
receipts  of  his  wife,  which  arc  in  point  of  law  his  receipts,  even 
though  the  money  were^paid  into  her  hands  as  a  trustee.  It  is  on 
this  principle  alone,  that  a  husband  is  chargeable  for  goods  which 
have  been  received  through  the  hands  of  his  wife  to  his  use.  But 
the  vecy*case  occurred  in  Grosser  v.  Eckert^  1  Birij  575,  where  the 
wife  was  not  allowed  to  be  charged  with  her  husband  for  money 
jointly  had  and  received.  If  that  case  is  to  go  for  any  thing,  it 
negatives  the  notion  of  a  special  usage  in  analogy  to  the  practice 
of  courts  of  chancery,  and  asserts  the  broad  principle  of  the  com- 
mon law.  What  is  there,  then,  to  distinguish  it  from  the  case  at 
bar?  Without  her  assent,  neither  her  husband  nor  her  attorney 
could  subject  Mrs.  Philips  to  an  action  for  what  is  not  her  proper 
debt.  But  what  capacity  had  she  to  assent,  or  to  become  a  willing 
party  to  the  action,  if  she  had  no  capacity  to  assent  and  become  a 
party  to  the  cause  of  action?  A  joint  promissory  note  would  not 
have  bound  her.  But  if  she  may  become  a  party  to  the  action, 
she  may  doubtless  still  set  up  her  original  irresponsibility.  By  po 
means.  -She  is  again  to  be  met  by  her  agreement  to  waive  ob- 
.  jections  on  that  and  every  other  ground.  The  matter  then  comes 
to  this,  that  although  she  is  disabl(!d  by  the  common  law  from 
binding  herself  by  contract,  she  is  nevertheless  able  to  subject  her- 
self to  all  the  consequences  of  a  contract,  by  volunteering  as  a 
defendant,  and  estopping  herself  by  an  agreement  frpm  asserting 
the  original  disabilty  which  the  law  interposed  for  her  protection; 
and  this,  notwithstanding  that  such  an  agreement  whether  made 
by  herself  or  some  one  on  her  behalf,  is  as  much  a  contract  as  any 
which  constitutes  an  original  cause  of  action. 

As  regards  other  important  parts  of  the  case,  I  have  the  misfor- 
tune to  stand  alone.    Our  difierence  of  opinion  in  respect  to  these, 
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is  attrfbutable,  it  seems  to  me,  to  that  comparative  disadvantage 

in  obtaining  a  precise  knowledge  of  the  circumstances,  which  ii 

always  felt  in  a  greater  or  less  degree  by  the  judges  who  have  not 

\         tried  the  cause,  and  particularly  a  cause  like  the  present,  the  trans- 

\         act©p^  of  which  are  spread  over  a  period  of  more  than  half  a 

^'  \        century.     The  paper  book  is  made  up  of  condensed  memoranda  of 

v^     ^        l-he  evidence,  and  without  a  laborious  investigation  of  a  mass  of 

documents  which  have  not  been  furnished,  it  is  unintelligible.     It 

will  therefore  be  necessary  for  me  to  develope  the  particular 

points,  by  separating  and  putting  aside  the  facts  and  circumstances 

that  do  not  immediately  belong  to  them. 

It  seems  to  be  agreed  that  the  record  of  the  action  of  account 
render,  was  incompetent  evidence,  in  the  aspect  in  which  it  was 
presented.  But  as  it  is  intimated  that  it  may  be  competent  in 
some  other  aspect,  it  is  necessary  to  consider  the  recovery  in  that 
action  in  ail  its  bearings.  It  is  conceded  that  it  cannot  be  unra- 
velled here;  but  an  intimation  is  given  that  it*  may  have  been  a 
breach  of  the  covenant  of  indemnity,  the  fallacy  of  which  b  made 
apparent,  simply  by  an  exposition  of  the  Jtets. 

Before  his  assignment  to  the  Messrs.  Gratxes,  Franks  had  assign- 
ed his  whole  estate  to  trustees  for  payment  of  a  particular  debt; 
and  when  Mr.  Simon  executed  the  first  declaration  of  trust  in  favor 
of  Michael  Gratz,  it  was  on  condition  that  the  assignment  under 
which  the  latter  claimed,  should  not  prove  invalid.  Most  clearly 
the  purpose  of  this  condition  was  to  secure  Mr.  Simon  from  being 
compelled  to  pay  the  proceeds  of  the  lands  twice — to  Grata  after 
having  paid  them  to  the  trustees.  The  aim  of  Mr.  Simon,  who  was 
a  stakeholder,  was  to  be  secure  in  paying  to  the  person  entitled,  all 
the  monies  in  his  bands  as  the  estate  of  Franks — ^not  protection 
from  payment  of  a  farthing  which  was  not  his  own.  Such  was  the 
nature  of  this  condition,  which  however,  is  no  further  important  than 
as  it  serves  to  explain  the  covenant  of  indemnity  which  supercedes 
it  After  a  recital  of  the  premises  of  that  covenant,  that  Gratz 
is  entitled  to  the  effects  in  the  hands  of  Mr.  Simon,  but  that  these 
were  claimed  under  the  previous  assignment  to  the  trustees,  and 
that  Mr.  Simon  was  unwilling»to  decide,  follows  a  declaration  that 
Mr.  Simon  "  is  willing  to  pay  all  the  monies  and  to  assim  and  set 
'  over  ALL  the  effects  which  are,  or  were  in  the  hands  of  the  said 

David  Franks,  in  his  lifetime,  or  at  the  present  time,  to  the  said 
Simon  Gratz  on  being  indemnified  or  kept  harmless  by  reason 
thereof."  Accordingly  Gratz  covenants  to  indemnify  him  against 
the  demand  of  the  trustees  *'  for  any  part  of  anx  money  or  effects, 
or  other  property  belonging  to  the  estate  of  Vaoid  Franks  in  hw 
(Simon^s)  hands,  wmcH  shall  be  paid,  SEcuRia>  to  be  paid, 
ASSIGNED  OR  SET  OVER  TO  THE  SAID  Simon  GroXz^^  "so  that  the 
•aid  Joseph  Simon  shaU  not  now,  nor  at  any  time  hereafter,  come 
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to,  or  suffer  any  loss,  damage,  expense,  or  trouble,  in,  or  by  reason 
of  the  premises,  or  touching  the  monies,  effects,  or  property  ^opaid, 
assigned,  or  set  over,  to  the  said  Simon  CtratzJ'  Thus  the  c<Tve- 
nant  is  not  that  the  trustees,  or  any  one  in  their  stead,  may  not  re- 
cover any  part  of  the  estate  of  Franks,  but  only  such  part  as  shall 
have  been  paid,  or  secured  to  be  paid  to  Simon  Grat%  as  the 
agent  of  his  father  under  the  subsequent  assignment.  If  then 
Simon  Grat%  has  not  recovered  on  the  title  of  the  trustees,  any 
thing  which  had  been  previously  paid,  or  secured  to  be  paid  to 
himself  or  his  father  as  the  representative  of  Bernard  and  Mchael 
GratZy  he  has  broken  neither  the  letter  nor  the  covenant,  which 
forbids  no  assertion  of  the  right  of  the  trustees  that  might  not  in- 
volve Mr.  Simon  in  the  consequences  of  a  mispayment.  Mow  the 
proceeds  of  the  George's  Valley  lands,  which  had  not  been 
included  in  any  of  the  deeds  of  trust,  had  neither  been  paid,  nor 
secured  to  be  paid,  to  Michael  or  Simon  Gratz;  and  j0Mr.  Simon^s 
estate  has  been  c6mpelled  to  pay  no  where,  any  thing  that  was 
not  due  somewhere,  ^and  we  are  to  suppose  the  recovery  on 
account  render  to  ha\B4rI)een  just,)  what  is  the  difference  whether 
the  recovery  was  under  the  one  assignment  or  the  other?  Or  how 
can  it  btsaid  that  the  recovery  was  not,  in  fact,  on  the  assignment  to 
Bemmrd und  Michael  Gratz?  Either  assignment  would  pass  the  whole 
interest  of  Franks;  and  though  in  the  order  which  accompanied  the 
assignment  to  the  Messrs.  Gratzes,  (which  by  the  bye,  is  not  necessa- 
rily a  part  of  the  title,)  his  interest  in  the  mortgage  is  estimated  at 
a  moiety,  yet  if  the  estimate  were  erroneous,  it  would  not  restrain 
the  operation  of  the  assignment,  or  bind  the  rights  of  the  parties 
under  it  The  same  estimate  is  in  Mr.  Simon^s  declaration  of 
trust  of  the  ten  tracts,  and  the  same  remark  is  applicable  to  it, 
that  it  was  no  part  of  the  title  in  the  action  of  account  render, 
which  was  brought  for  the  proceeds,  not  of  those  ten  tracts,  but  of 
the  George's  Valley  lands,  which  had  been  conveyed  in  part  pay- 
ment of  the  mortgage  long  previously.  The^e  is  nothing,  then,  in 
the  way  of  an  intendment  that  the  recovery  was  under  the  assign- 
ment to  Bernard  and  Michael  Gratx;  and  it  is  certainly  no  breach 
of  the  covenant  that  they  have  recovered,  on  that  or  any  other 
title,  if  such  be  the  fact,  more  than  the  sum  to  which  they  were 
in  justice  entitled;  especialjy  as  the  excess  is  chargeable  to  the 
supineness  of  Mr.  Simon^s  executors  in  omitting  to  file  exceptions 
to  the  report  of  the  auditors  in  due  season.  Indeed,  if  we  take  for 
granted  what  is  assumed  in  the  opinion  of  the  court,  that  the  reco- 
very was  actually  as  surviving  partner  of  Michael  Gratz,  it  would 
follow  demonstrably,  that  it  must  have  been  on  the  assignment  to 
the  Messrs.  Gratzes;  for  the  title  of  the  trustees  never  vested  in  Ber- 
nard, who  was  dead  when  it  was  got  in  by  Simon  Grai».  But  the  fact 
is,  that  Mchael  brought  the  action  in  bis  own  name,  and  counted 
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ftmply  in  his  own  right  But  whether  the  recovery  were  on  the 
one  title  or  the  other,  it  is  sufficient  that  nothing  is  to  be  paid 
imce  by  the  estate  of  Mr.  Simon  in  consequence  of  it;  the  contin- 
g^icy,  against  which  the  covenant  was  intended  to  guard,  not  hav« 
ing  happened  nor  being  about  to  happen. 

On  what  ground,  then,  can  the  irccord  possibly  be  evidence? 
It  is  said  to  be  admissible  to  shew  that  there  was  a  former  suit; 
that  the  plaintiffin  that  cause  proved  the  tracts  in  the  names  of 
Coxe  and  Dunegan  to  be  part  of  the  Proctor  lands;  and  that  Mr. 
Simon  was  mistaken  as  to  these  and  the  GeOTge's  Valley  lands.  I 
believe  these  are  nearly  the  words.  It  is  admitted,  then,  that  the 
record  is  not  evidebce  as  any  independent  fact;  but  as  inducement, 
and  l»  what?  To  the  fa^t  that  the  plaintiff  proved  on  the  trial  of 
the  action  of  account  render,  what  no  one  has  disputed  here. 
That  these  two  tracts  are  part  of  the  Proctor  lands,  was  taken  for 
granted  by  aU  parties  throughout  the  course  of  the  trial,  the  only 
question  having  been,  whether  they  had  passed  to  Mr.  Simon  by 
the  transfer  of  Spear*8  deed.  The  question  of  their  identity  with 
theProcUu*  landb,  was  altogether  foreign  tp.the  action  of  account 
render,  which  had  for  its  object  the  proceeds  of  the  George's  Valley 
lands,  which  had,  at  a  different  time,  been  conveyed  to  Ma  Simon 
in  part  satisfaction  of  the  partnership  debt;  and  whether  -these 
two  tracts  were  part  of  any  body  of  lands  owned  by  Mf .  Simon  on 
bis  separate  account,  was  no  part  of  the  inquiry.  It  was  sufficient 
for  Mr.  GreUz  not  to  claim  the  price  of  them,  that  they  were  not  sold. 
Neither  do  I  perceive  how  the  record  tended,  either  directly  or  as 
an  inducement,  to  show  that  Mr.  Simon  had  confounded  the  Proc- 
tor and  the  Gecurge's  Valley  lands.  The  action  wa^  brought  after 
his  death,  and  neither  depended  on,  nor  contributed  to  illustrate 
the  state  of  his  belief;  and  as  inducement  to  evidence  of  mis- 
take, it  was  superfluous,  the  defendants  having  been  let  into  all 
their  proofs  of  the  fact  without  it  But  the  tru£  is,  their  aim  was 
an  indirect  one — not  io  make  way  for  evidence  of  mistake,  but  to 
make  the  alleged  mistake  tell  if  proved,  by  evidence,  aliunde*  It 
was  to  persuade  the  jury  that  Simoti  Gratz  had  sufiered  Ins  grand- 
father to  die  in  ignorance  of  .a  fact  material  to  his  interest,  and 
taken  advantage  of  his  own  superior  knowledge  the  moment  he 
was  gone.  But  the  record  was  not  offered  in  the  aspect  in  which 
it  is  declared  to  have  been  competent;  and,  I  therefore  presume  the 
new  trial  is  granted  exclusively  for  the  admission  of  the  de- 
feasance executed  by  Mr.  Levy. 

I  must  here  take  occaision  to  repeat  what  I  said  more  than  once 
at  the  argument,  that  this  paper  was  admitted  on  other  grounds 
than  a  supposed  valid  execution  of  it  under  a  parol  authority.  It 
bears  even  date  with  the  conveyance  to  Mr.  Simcn^  to  which  it  has 
reference,  and  was  probably  executed  at  the  same  time  and  place. 
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Add  to  this,  that  Mr.  Simon  was  not  only  unlettered  and  dependent 
in  these  noatters  on  the  services  of  his  friends,  but  it  had  appeared, 
in  the  evidence,  that  this  form  of  execution,  had  been  used  by  him 
in  another  instance,  in  which  Mr.  PkiUps,  one  of  the  defendants, 
executed  a  deed  for  him,  in  his  presence,  and  as  his  attorney.  On 
these  proofs,  I  thought  the  instrument  might  go  to  the  jury,  leaving 
them  to  judge,  from  the  circumstances,  whether  it  had  been  execu- 
ted in  Mr.  Simon^s  presence  and  with  his  assent;  and  if  so  found,  it 
would  ^ccordin^  to  Shaub  v.  Withers,  (ante,)  285,  be  his  immediate 
deed.  But  not  to  insist  upon  this,  there  is  another,  and  it  seems  to  me 
an  impregnable  ground  of  competency,  which  I  suggested  on  the 
trial  and  at  the  argument,  without  having  since  heard  it  contested. 
It  is  this.  In  addition  to  the  circumstances  just  noted,  the  convey- 
ance to  Mr.  Simon,  was  for  the  nominal  consideraticm  of  five  shil- 
Kngs,  being  accompanied  vdth  the  grantors  bond  for  the  payment  of  a 
debt;  and  this  bond  and  conveyance  had  been  precede  by  another 
deed,  in  which  an  acknowledgment  of  the  debt  is  coupled  with  it 
declaration  that  these  very  lands  among  others  were  to  be  conveyed 
to  Mr.  Simon  to  secure  k.  Mr.  Leroy  who  executed  the  defeasaqpie 
as  Mr.  Simon^s  attorney,  was  his  confidential  agent  in  transaaling 
his  current  business,  signing  in  that  capacity  receipts  and  other 
important  papers  in  Mr.  Simon*s  name,  who  never  testified  dissatis- 
faction at  any  of  his  acts,  but  always  on  the  contrary  ratified  them. 
Mr.  Levy,  had  however,  executed  no  other  deed  than  the  one  in 
cpiestion.  All  this  was  proved  by  the  testimony  of  Mr.  Etting  and 
Mr.  Levy,  in  a  way  to  ensure  belief.  Now  then,  if  a  mortgage  w^ 
iirTBNDED,  of  which  there  cannot  be  a  rational  doubt ;  and  if  a  valid 
execution  of  the  instrument  was  prevented  by  ignorance  or  mistake^ 
WHAT  WOULD  A  CHANCELLOR  DO  ?  Where  au  agre^nent  for  a  morU 
gage  was  drawn  by  the  mortgagee,  who  omitted  to  insert  a  cove- 
nant for  redemption,  the  mortgagor  who  was  only  a  markman,  was 
permitted  to  give  evidence  of  the  mistake,  Joynes  v.  Slatham,  3 
Atk.  389.  Is  not  that  the  case  at  bar  ?  So  %here  the  mortage 
was  in  two  deeds,  and  the  mortgagee  omitted  to  execute  the  de- 
feasance. Maxwell  v.  M$fitacute,  Free.  Chan.  626,  S.  C.  1  Eq.  ca:. 
Mr.  19,  pi.  4. 5,  The  very  case  again.  So  also  where  an  absolute 
deed  was  made,  and  the  grantee,  instead  of  taking  the  profits,  took 
the  interest  of  his  mibney,  this  was  given  in  evidence  as  explicative 
of  the  transaction,  {id.)  If  then  a  chancellor  would  not  shut  his 
eyes  on  any  of  the  attendant  circumstances,  he  most  surely  would 
not  shut  them  on  the  defectively  executed  defeatonce,  of  ail  others 
the  most  powerful  to  show  not  only  ignorance  and  mistake,  but  the 
precise  nature  of  the  meditated  terms  of  the  forbearance.  What 
has  our  own  court  done?  In  Wharf  v.  Hotcd,  5  Bin.  409,  where 
the  question  of  mortgage  or  not,  depended  partly  on  parol  evidence, 
the  whole  was  left  to  the  jury  as  matter  of  feet,  particularly  the 
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testimony  oCthe  scriviner  who  had  told  the  parties  that  the  defeas- 
ance in  connexion  with  the  absolute  deed  constituted  a  mortgage. 
If  then  the  junr  should  be  of  opinion  that  the  parties  proceeded  on 
an  impression  that  the  defeasance  executed  by  Mr.  LeDy^  constitu- 
ted ft  mortgage  at  law,  it  shall  be  taken  for  such  in  equity.  But 
how  shall  the  jury  judge  of  their  impression,  or  the  terms  they  had 
in  view,  without  seeing  the  paper  which  contains  those  terms.  Of 
their  actual  intent  as  deducible  from  the  contemplated  defeasance 
in  connexion  with  the  other  circumstances,  it  is  impossible  to  doubt 
At  a  time  when  there  v%s,  as  I  have  been  told  by  the  late  Mr. 
Justice  Yeatesy  who  came  to  the  bar  in  1766,  but  seven  country 
lawyers  in  the  Province,  and  consequently  when  every  man  was 
his  own  lawyer,  it  is  by  no  means  strange  that  these  parties  should 
have  thought  that  a  deed  might  be  executed  under  a  parol  authori- 
ty. My  brother  Hdstoic  himself,  has  just  said,  he  would  even  now 
have  thought  so  too,  had  it  not  been  for  our  recent  decision  in  Shaub 
V.  Withers. 

From  another  position  in  the  opinion  of  the  court,  I  am  constrain- 
e4  to  dissent  in  explicit  terms.  Among  the  lands  supposed  to  be 
bouiid  by  the  mortgage,  and  by  consequ^ice  actually  bought  in  by 
Mr.  Simony  are  the  two  tracts  in  the  names  of  Cooce  and  Dunegan. 
To  rebut  the  claim  of  the  plaintiffs  to  the  price  of  these,  the  defen- 
dants attempted  to  show  that  they  were  bought  in  and  included  in 
the  deed  of  trust  by  mistake,  being  in  &ct  Mr.  Simon^s  own  proper- 
ty under  Trent's  conveyance  for  Mr.  Simon's  separate  debt.  In  re- 
ference to  this,  it  is  said  in  the  opinion  of  the  court,  that  if  it  be  once 
proved  to  a  jury  that  the  whole  proceeding  as  to  these  tracts  voas  by  miS' 
takcy  then  whether  they  belonged  to  Simon  exdusivdyy  or  to  Trends 
heirsy  Simon  BEiif  o  but  a  mortgagee, — in  either  case  the  pimndffs 
Iiave  no  claim  to  them.  I  admit  here,  and  I  so  directed  the  jury  at 
the  trial,  that  if  Mr.^  Simon  ignorantly  declared  a  trust  of  his  own 
land,  it  would  not  bind  him,  and  this  whether  the  cestui  que  trust  had 
shown  the  truth  of  tile  case  on  another  occa^on  or  not  And  by 
the  bye,  nothing  of  the  kind  ispretended  to  have  been  shown  in 
the  action  of  account  render.  Take  it,  l^wever,  according  to  the 
other  alternative,  that  Mr.  Simon  was  but  a  mortgagee;  and  the 
facts  connected  with  the  presumption  of  payment  from  lapse  of  time, 
will  stand  thus.  On  the  bond  which  accompanied  the  conveyance 
in  1769,  there  is  endorsed  a  receipt  for  interest  paid  by  a  fresh 
bond  in  1781.  Again,  in  1784,  (not  1786,  as  assumed  in  the  opinion 
of  the  court,)  Trent  gave  Mr.  Simon  another  bond,  but  whether  fi)r 
principal,  or  for  interest  due  on  the  preceding,  or  (or  any  other 
consideration,  as  there  is  no  other  receipt  endorsed  on  either  of 
them,  c^jinot  be  conjectured.  Then  from  1781  to  the  inception  of 
this  suit  in  1822^is  a  period  of  forty-one  years;  or  even  from  1784 
to  1822,  is  a  period  of  thirty-eight  years,  duAng  which  no  act  was 
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done  or  step  takett  by  Mr.  Simon,  to  obtain  satisfaction  of  this  debt 
It  is  said  he  took  possession  of  these  lands,  and  treated  them  as  bis 
own.  It  must  be  within  the  recollection  of  every  one  who  beard 
the  trial,  that  not  a  spark  of  evidence  was  given  to  that  effect,  and 
that  nothing  of  the  sort  was  pretended.  He,  nor  any  of  his  repre- 
sentatives, has  ever  to  this  day,  asserted  a  claim  to  these  lands  under 
the  deed  for  his  separate Tiebt,  either  as  a  mortgage  or  as  an  uncon^ 
ditionaJ  conveyance;  On  the  contrary,  the  purchase  of  them  un- 
der the  partnership  mortgage,  was  in  direct  disaffirmance  of  his 
supposed  title  to  them  on  his  separate  account.  What  act  has  he 
done,  then,  in  assertion  of  this  particular  claim,  or  what  is  there  ta 
account  for  his  having  done  nothing  ?  It  is  idle  to  assign  Trent^9 
poverty  as  a  reason  for  the  delay,  when  these  very  lands  might 
have  been  got  if  the  debt  had  not  been  paid.  If,  then,  this  convey- 
ance was  originally  a  mortgage,  of  which  there  is  no  room  to  doubt, 
the  presumption  of  payment  from  lapse  of  time  is  overwhelming;' 
and  if,  as  is  neither  impossible  nor  improbable,  these  tracts  were 
included  in  the  partnership  mortgage  also,  then  there  is  nothing  in 
the  case  to  distinguish  them  from  the  others.  Take,  it  however, 
that  they  were  not  so  included,  and  we  have  the  case  of  lands  pur-^ 
chased  on  joint  account,  by  one  of  two  joint  mortgagees,  and  sold 
by  him,  after  having  executed  a  deed  of  trust  to  his  companion^ 
from  whom  he  detains  his  share  of  the  price  on  the  pretext  that  as 
the  land  was,  in  fact,  not  included  in  the  mor%age,  neither  has  a  ti- 
tle. This  would  be  a  strange  defence.  Having  purchased  at  their 
jmnt  risk,  they  are  jointly  entitled  to  the  profit,  and  that  too,  m- 
dependently  of  any  declaration  of  trust  What  if  the  sheriff  had  sold 
to  a  stranger?  He  could  not  have  set  up  want  of  consideration  as  a 
defence;  and  either  mortgagee  could  have  ruled  the  money  inta 
court,  and  taken  his  share  of  it.  But  the  land  itself,  being  taken  ia 
lieu  of  the  price  of  it,  is  to  be  treated  as  money  and  subjected  to 
the  same  rights.  Had  the  defendants  sold  w4th  general  warranty, 
they  would  have  been  entitled  to  retain  till  they  should  be  secured 
to  the  amount  of  their  share  of  the  risk  from  eviction,  but  no 
warranty  is  pretended:  moreover,  the  title  of  TrenCshQm  is  barred 
by  the  statute  of  limitations. 

There  are,  beside  these,  some  other  shades  of  difierence  between 
my  view  of  the  cause  and  that  taken  by  the  court;  but  what  I 
have  said,  sufficiently  indicates  my  reasons  for  thinking  the  verdict 
right  on  the  merits. 

Smith,  J.  concurred  with  the  chief  justice  in  regard  to  the  lia- 
bility of  Mrs.  Philips;  and  with  Huston  J.  as  to  the  merits. 

Ross,  J.  cdncurred  with  Huston,  J.  i     . ,. 

Rogers,  J.  did  not  sit  in  the  cause,  having  been  of  counsel  with 
the  defendants.  Judgment  set  aside  and  a  new  trial  ordered. 
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RICHARD  JOHNSTON  against  HENRY  QRACKBEJ^ 

Iir  ERROR. 

Where  the  issue  jonied  was  on  the  plea  of  a  submission  and  an  award,  and 
the  submission  was  general  *'  of  and  concei;ping  the  differences  depend- 
ing between"  the  parties;  an  award  setting  forth  that  the  arbitrators 
had  examined  their  several  books  of  account ,  and  taken  into  considera- 
tion a  judgment  bond  to  the  plaintiff  from  the  defendant,  and  finding  a 
E articular  sum  due  to  the  former  on  that  bond;  without  determining 
ow  much,  or  whether  any  thing  was  due  on  the  other  subjects  of  dif- 
ference submitted  to,  or  examined  by  them,  is  not  final,  and  therefore  it 
is  bad. 

Where  issue  is  joined  on  this  /ilea,  evidence  of  mistake  and  inadvertance 
in  the  arbitrators  in  making  the  award  is  inadmissible.  But  where  such 
evidence  is  received  under  this  plea,  and  the  award  is  a  nullity,  the 
court  will  not  reverse  for  the  admission  of  such  evidence. 

Where  it  appears,  by  a  calculation,  that  the  jury  did  not  allow  credits,  of 
which  incompetent  evidence  was  given;  the  judgment  will  not  be  re- 
versed on  a  bill  of  exception  to  such  evidence. 

Upon  a  writ  of  error  to  the  Common  Pleas  of  Lancaster  covntj, 
the  case  was  thus: 

Henry  Brackbill,  to  April  term,  1817,  issued  a  scire  facias  to 
revive  a  ludgment  which  he  had  obtained  against  Richard  Johns- 
ton, the  plaintiff  in  error,  to  January  term,  1812. 

On  the  24th  December,  1824,  the  defendant  Johnston,  put  in  this 
plea;  "payment,  under  which  he  intends  to  give  in  evidence  the 
award  of  referees,  mutually  chosen  by  the  parties,  by  which  all 
mattersin  this  suit  were  settled;"  the  plaintiff  replied,  **  non  solvit,^' 
and  issue  was  joined  thereon. 

And  now,  August  23d,  1825,  the  cause  beinc  reached,  and  be- 
fore the  jiu-y  were  called,  the  defendant  offered  to  add  the  plea  of 
a  submission  of  the  cause  of  action,  in  this  case,  to  arbitrators,  and 
an  award  made  in  pursuance  thereof;  which  the  plaintiff  objected 
to,  and  prayed  the  court  to  direct  the  plea  so  offered  to  be  drawn 
up  in  form,  which  is  accordingly  done,  and  the  counsel  for  the  defen- 
dant moves  that  the  same  be  added,  which  motion  was  objected  to, 
and  on  argument  allowed. 

The  defendant  then  pleaded  that  the  plaintiff  and  defendant  on 
the  22d  day  of  March,  1821,  submitted   themselves,  under  the 

Jenalty  of  two  thousand  dollars  each,  to  stand  to  the  award  of 
)avid  JVitmer,  John  Hamilton,  and  George  Hoffman,  "  of  and  con- 
cerning the  differences  then  in  controvert  between  them,"  and 
that  the  said  arbitrators,  on  the  30th  April,  1821,  wvarded,  "of 
and  concerning  the  premises,"  a  balance  of  one  thousand  three 
hundred  and  eighteen  dollars  and  four  cents,  from  the  said  Ricfunrd 
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to  the  said  Hemjf,  "  to  be  due  upon  the  judgment  bond  which  i\m 
said  Richard  had  givei;  to  the  said  flbiry;"  and  the  defendant 
averred  that  the  bond  on  which  the  original  judgment  was  entered 
was  the  same  bond,  and  that  he  had  been,  and  still  is,  willing  to 
stand  to  and  abide  the  said  award.  To  this  plea  the  plaintiff  re- 
plied  that  said  arbitrators  *•  did  not  make  any  such  award  of  and 
concerning  the  said  premises,  in  manner  and  form  as  the  said 
Richard  had  in  his  plea  alleged."  These  pleadings  were  for- 
mally drawn  out  and  entered. 

The  cause  being  at  issue,  and  the  jury  sworn,  the  plaintiffs  hav- 
ing shown  the  original  judgment  rested;  the  defendant  then  gave 
in  evidence  the  submission  and  award  set  forth  in  his  plea. 
The  submission  was  in  these  words: 

*'  Whereas,  differences  have  arisen  between  Henry  Brackhill  and 
Richard  Johfiston,  which  are  this  day  referred  amicably  by  us 
unto  David  Witmer^  John  Hamilton^  and  George  Hoffman,  we  the 
said  parties  do  hereby  bind  ourselves,  our  heirs,  executors  and  ad- 
ministrators, each  unto  the  other,  his  heirs,  executors  and  adminis- 
trators or  assigns,  in  the  penal  sum  of  two  thousand  dollars,  lawful 
money  of  the  United  States,  that  we  will  stand  to  the  award,  or 
settlennent  that  the  said  arbitrators  shall  make  out  under  their 
bands." 

The  award  was  as  follows: 

"  We  the  undersigned  arbitrators  amicably  appointed  by  Henry 
Brackhill  and  Richard  Johnston,  to  settle  all  matters  in  variance 
between  the  said  parties  do  report,  that  after  hearing  the  parties, 
examining  their  several  book  accounts,  and  also  taking  a  judgment 
bond  from  said  Johnston  to  Brackhill  into  consideration,  we  find  a 
balance  of  thirteen  hundred  and  eighteen  dollars  and  four  cents 
due  from  Johnston  to  BrackhiUy  on  said  bond." 

The  defendant  having  given  this  submission  and  award  in  evi- 
dence, the  plaintiff  offered  to  prove,  that  on  the  1st  June,  1815,  he 
entered  as  surety  of  Richard  Johnston  the  defendant,  into  a  cer- 
tain bond  with  him,  to  John  Neff,  for  the  payment  of  one  hundred 
and  twenty  dollars  with  interest  And  also,  on  the  same  day  that 
be  entered  into  another  bond  to  John  Neff,  with  the  said  Johnston, 
as  surety  for  said  Richard,  for  the  payment  of  a  like  sum,  which  said 
sums,  with  their  interest,  he  the  plaintiff  had  to  pay,  and  did  pay 
to  the  said  JVeff^,  in  discharge  of  the  said  bonds,  on  the  default  of 
payment  by  the|said  Richard,  before  the  ssdd  submission  and  award: 
and  that  although  it  was  admitted,  by  the  said  Richard,  before  the 
said  referees,  that  said  Henry  had  paid  the  said  moneys  for  him,  by 
inadvertencQ^nd  mistake,  &e  said  sums  were  not  credited  to  the 
said  Iknry  in  the  said  award;  which  was  not  known  to  him  till 
after  the  said  award  was  made:  which  testimony  was  objected  to 
by  tbe  defendant,  and  received  by  the  court,  and  a  bill  of  excep- 
tions sealed. 
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The  defendant's  counsel  requested  the  court  to  eharge  the  jurj« 
•'<  that  the  subinission  and  award  were  a  bar  to  the  recovery  of 
^heplaintiff  in  the  present  action." 

The  court  charged  the  jury,  that  the  defendant  had  given  no 
other  evidence  of  payment  than  that  which  was  proved  bj  this 
award,  and  to  the  amount  of  the  sum  credited  by  the  referees  the 
defendant  was  entitled  to  a  credit.  * 

"  But  the  plaintiff  has  proved  that  he  as  surety  of  Richard 
Johnston^  joined  with  him  in  two  bonds  to  John  Ae^,  each  for  the 
sum  of  one  hundred  and  twenty  dollars,  the  amount  of  which  two 
bonds  he,  Henry  Brackbill  settled  with  JVeff;  and  it  was  offered  to 
be  proved  that  it  was  admitted  by  the  said  Richard  before  the  re- 
ferees, that  Brackbill  had  paid  the  said  monies  for  him,  and  that 
by  inadvertence  and  mistake,  the  said  sums  were  not  credited  to 
Brackbill  in  the  award,  which  was  not  known  to  him  till  after  the 
award  was  made.  The  question  of  fact  for  you  to  determine  is — 
has  this  matter  been  proved?  If  it  has  been  clearly  made  out,  you 
will  make  the  allowance  claimed,  but  if  it  should  appear  to  you, 
that  Brackbill  had  an  opportunity  of  proving  the  fact  of  these  pay- 
ments before  these  referees,  and  neglected  it — if  it  does  not  clearly 
appear  to  you  that  the  payment  was  expressly  admitted  by 
Johnston — and  if  it  does  not  appear  that  there  was  a  mistake,  or 
inadvertence  on  the  part  of  the  referees;  and  that  the  award  was 
made  on  the  ground  of  want  of  proof  of  payment  of  these  bonds; 
then  Brackbill  is  bound  by  it,  and  he  c;annot  have  from  you  the 
allowance  he  claims  in  this  action." 

The  court  also  charged  the  iury  that  the  submission  and  aa 
award  were  no  bar  to  the  plaintiff's  recovery  in  the  present 
actioiv     Upon  this  charge  the  court  sealed  a  bill  of  exceptions. 

The  jiuy  found  for  the  plaintiff  one  thousand  six  hundred 
and  fifty-nine  dollars  and  forty  cents.  By  a  calculation  now 
made,  this  was  ascertained  to  be  the  amount  of  the  award  with 
interest 

The  plaintiff  in  error  assigned  for  error. 

Ist  The  adnussion  of  the  evidence  contained  in  the  fi«t  bill  of 
exceptions. 

2d.  That  the  court  below  should  have  answered  the  point 
submitted  to  them  by  the  counsel  of  the  plaintiff  in  error,  in  his 
favour. 

3d.  That  the  court  erred  in  instructing  the  jury,  that  if  the 
facts  were  clearly  proved,  they  should  make  the  allowance 
claimed  m  consequence  of  the  alleged  mistake  of  the  arbitrators 
in  not  crediting  the  amount  of  the  two  bonds  paid  by  Brackbill  to 
JYeff,  in  which  he  was  surety  for  Johnston.  * 

Porter  for  the  plaintiff  m  error,  contended  that  the  issue  was  on 
the  plea  of  nul  tid  record,  and  the  evidence  oflered  and  received. 
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was  to  prove  a  mistake  in  making  it»  and  a  plaia  departure  from 
the  issue.  1  Saunders^  327»  note^  1.  2  SaunckrSf  84,6.  ^  c,  Kidd  on 
awardfy  381.     Fisher  v*  Pascal^  3  Yeales^  564. 

On  the  plea  ofnon  assumpsit^  to  an  action  founded  on  the  award 
of  arbitrators,  without  notice  of  special  matter,  the  defendant  can- 
not give  mistake  of  the  arbitrators  in  evidence.  Taylor  v.  Coryell^ 
12  Serg.  4-  Rawlcy  243. 

Second  error.  The  award  is  a  har  to  the  plaintiff  and  his  onlj 
remedy  is  upon  the  agreement  of  submission.  1  PHUm  Ev.  [306,] 
[242,]  Kidd  on  awards,  38  L 

Third  error.  The  award  is  conclusive  upon  the  parties.  1  PkiL 
Ev.  [73J  305,  306.  UnderhiU  v.  Van  Courtland,  2  John.  Ch.  Rep. 
339.  Toddv.  Barlow,  3  John,  Rep.  367.  To  avoid  it,  there  must 
be  either  fraud  in  the  party,  or  misconduct  in  the  arbitrators,  which 
must  be  specially  pleaded,  or  a  notice  of  it  given  under  a  general 
plea.  Davis  v.  Hazard,  15  Serg,  if  Rawle,  165*  Taylor  v.  CoryeU, 
12  Serg.  4-  Rawle,  243, 

Jenkins  and  Hopkins  for  the  defendants  in  error.  The  verdict  by 
^calculation  is  ascertained  to  be  the  amount  of  the  award  with  in- 
terest This  the  piaintiflfin  error  admits  to  be  due,  and  why  there- 
fore reverse  the  judgment  The  admission  of  the  evidence  t^en  is 
without  prejudice  to  the  plaintiff  in  error,  and  if  there  were  error 
in  it,  this  court  will  not  reverse  for  an  error  which  has  done  the 
party  alleging  it,  no  injury,  Collins  v.  Rush,  7  Serg.  4*  Rawle,  147. 
Mien  V.  Rostain,  1 1  Serg.  Of  Rawle,  372—3.  Campbell  v.  Calhoun^ 
1  Penn.  Rep.  140,  and  the  court  will  look  through  the  whole 
record  to  ascertedn  if  any  injury  has  resulted  to  the  party  from 
such  error. 

The  plea  was  improperly  received,  and  therefore  cannot  effect 
the  argument.  The  award  was  made  in  1821,  and  the  plea  not 
put  in  until  1825,  on  the  trial,  and  against  the  consent  of  the  plain- 
titE  The  plea  was  a  ple^  puis  darien  continuance,  and  ought  not  to 
have  been  received  out  of  time. 

It  is  here  a  plea  without  merits,  and  besides  being  out  of  time,  it 
could  not  be  put  in  without  the  payment  of  all  costs  up  to  the 
time  it  is  put  in;  for  it  admits  that  all  was  right  on  the  part  of  the 
plaintiflfup  to  that  time.  Hostetterv,  Kaufman,  11  Serg.  4*  Rawle, 
146. 

But  the  lien  of  the  plaintiflPs  judgment,  and  the  judgment  itself 
<x>uld  not  be  destroyed  by  the  award,  without  going  mrther,  and 
proving  satisfaction. 

The  award  was  np  bar  for  two  reasons.  First  Because  it  was 
made  on  a  plain  mistake.  Second  It  was  not  an  award  in  this  ac- 
tbn. 

At  law  an  award  is  conclusive,  but  in  equity  it  is  open  to  show 
^raodor  mistake.    We  could  not  give  notice  of  our  ground  of  re- 
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sifltance  of  the  award  for  it  was  not  pleaded  until  the  trial ;  and  be- 
sides, such  notice  is  required  from  the  defendant,  and  never  from  the 
plaintifid 

But  it  is  no  award  in  this  action;  the  submisrion  does  not  state 
any  action.  It  referred  to  "differences  which  had  arisen;** 
but  thb  judgment  was  not  a  difference.  It  had  been  ascertain- 
ed at  law,  and  the  payments  upon  it  were  but  a  reduction  of 
that  sum. 

The  award,  they  contended,  was  not  in  this  collateral  way  a  l^;al 
defence,  it  was  a  mere  equitable  defence,  of  which  the  defendant 
had  the  full  benefit 

Buchanan^  for  the  plaintiff  in  error,  in  reply.  The  question  is  not 
whether  thirteen  hundred  dollars  are  due  to  the  plaintiff  or  not, 
but  whether  after  a  party  has  submitted  his  cause  of  action  to  ar- 
bitrators, he  can,  when  an  award  has  been  made  on  the  submission, 
proceed  on  the  original  cause  of  action.  He  denied  that  the  plain- 
tiff had  an  election  to  proceed  on  the  judgment,  or  on  the  submis- 
aon.  His  remedy  is  alone  on  the  submission,  and  the  award  is  the 
evidence  of  the  extent  of  hb  claim;  and  a  court  of  equity  would  en- 
join him  from  proceeding  on  a  judgment,  if  that  was  his  cause  of 
action,  or  if  he  brought  suit  on  the  original  cause  of  action,  he 
would  be  barred,  upon  the  plea  of  the  award ;  as  that  cause  of  ac- 
tion is  wholly  extinguished  by  the  award. 

The  plea  was  properly  put  in,  although  that  is  not  an  open  ques- 
tion here.  It  is  not  a  plea  puis  darien  continuancey  but  a  plea  to  the 
further  maintenance  of  the  action.  The  latter  is  put  in  where 
^something  has  occurred  after  suit  brought,  but  before  issue  joined, 
upon  which  the  detendant  wishes  to  rely ;  the  former  on  something 
occurring  after  issue  joined.  The  first  plea  put  in  by  the  defen- 
dant, was  a  plea  of  payment,  with  a  notice  of  his  reliance  upon  the 
award,  and  the  plea  put  in  on  the  trial  was  putting  into  form,  that 
which  had  been  before  informally  pleaded. 

The  evidence  received  was  clearly  inadmissable.  The  issue  join- 
ed was  award  or  no  award;  and  under  this  issue  it  was  manifestly 
incompetent  to  prove  that  the  award  was  made  by  mistake.  If  the 
award  were  made  by  mistake  this  may  be  shown,  but  it  must  be 
specially  pleaded. 

But  it  is  said  that  no  injury  was  done  by  this  evidence,  and  to 
prove  this,  what  is  called  arithmetical  progression  is  resorted  to, 
to  show  that  the  amount  of  the  verdict  consists  with  the  evi- 
dence, independent  of  t/iis  testimony.  It  is  not  denied  that  the 
court  will  not  reverse  for  error,  where  it  is  plain  no  injury  was 
done. 

But  adopt  the  principle  that  you  may  go  into  the  jury  box,  and 
by  calculation  ascertain  upon  what  they  decided,  and  you  are  at 
once  at  sea  without  a  compass:  and  the  sacred  rules  of  the  common 
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law  will  be  lost  in  a  maze  of  conjecture^  as  fo  what  infloenced  the 
decifflon  of  the  jury. 

The  opinion  of  the  court  was  delivered  by 

GiBSoir,  C  J.-^The  plaintiff  having  joined  issue  on  the  plea  of  a 
submission  and  an  award,  will  foil  if  the  award  shown  be  valid. 
The  defendant  relies  on  strict  rules  of  pleading,  without  r^ard  to 
the  obvious  justice  of  the  case,  and  is  therefore  to  be  held  to  strict 
rules  of  law.  The  submission  was  general,  "  of  and  concerning  the 
difierences  then  depending  between  them;"  not  of  all  matters  in 
controversy  between  them  in  this,  or  any  other  action.  The  award 
sets  forth,  that  after  hearing  the  parties,  examining  their  several 
books  of  account,  and  taking  into  consideration  a  judgment  bond 
to  the  plaintiff  from  the  defendant,  the  arbitrators  find  a  particu- 
lar sum  due  to  the  former  on  that  bond,  without  determining  how 
much,  or  whether  any  thing  were  due  on  the  other  subjects  of  dif- 
ference submitted  to,  or  examined  by  them.  We  may  conjecture 
with  a  probable  degree  of  certainty,  that  the  sum  awarded  is  the 
general  balance;  but  that  is  not  a  necessary  or  even  a  natural 
conclusion.  Else  why  refer  it  to  this  particular  item  of  charge? 
The  submission  was  not  of  the  particular  bond,  but  of  the  dif- 
ferences between  the  parties,  and  it  seems  from  the  introduction  of 
their  books  of  account,  they  had  several.  Now  there  is  no  severer 
rule  than,  that  an  award  must  be  not  only  conveniently  certain  and 
mutual,  but  so  final  as  to  terminate  all  the  differences  submitted.  I 
admit  that  this  rule  is  relaxed  here  in  some  respects;  but  we  must 
remember  that  we  are  here  on  rules  of  pleading,  which  require 
greater  certainty  than  is  necessary  by  our  ordinary  practice.  Had 
the  arbitrators  awarded  a  general  balance,  we  would  be  bound  to 
suppose  they  had  determined  all  the  difference  in  controversy,  and 
their  award  would  have  been  mutual,  final,  and  reasonably  certain. 
But  they  have  eluded  this  conclusion  by  specially  awarding  the 
balance  of  a  particular  item,  without  saying  any  thing  of  the  rest: 
so  that  being  bad  in  this  respect  they  have  made  no  award  at  all. 
It  may  be  alleged  that  the  defect,  if  any,  appears  on  the  face  of  the 
plea,  and  that  the  plaintiff  ought  therefore  to  have  demurred.  But 
it  does  not  appear  by  the  award  pleaded,  that  more  than  one  sub- 
ject of  difference  was  laid  before  the  arbitrators,  so  that  it  would  be 
impossible  to  say  all  had  not  been  decided;  while  by  the  award 
given  in  evidence,  it  appears  there  were  several.  The  evidence 
therefore,  did  not  support  the  plea. 

The  award  having  been  given  in  evidence,  the  plaintiff  was  al- 
lowed to  prove  that  certain  credits  to  which  he  supposed  himself 
entitled,  had  been  omitted  by  an  oversight;  and  the  court  charged 
that  an  error  by  mere  inadvertence  of  the  arbitrators  might  still 
be  corrected.    Had  the  award  been  conclusive,  there  would  have 
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been  error  in  the  adm1s§ir>n  6f  the  evidence,  and  the  direction  conse- 
quent o»  it  But  i^  ^s  ^^^  ^^y  ^  ^^^  bo^  ^  vicious  award  should 
have  a  controUiDg  influence  on  the  evidence  under  thi  plea  of  pay- 
noent  But,  putting  that  matter  aside,  it  appears  from  the  verdict 
itself,  which  is  exactly  for  the  sum  awarded,  with  the  intervening 
interest,  that  those  credits  were  in  fact  rejected.  It  is  said  wc 
cannot  follow  incompetent  evidence,  or  a  misdirection  into  the  jury 
box  to  ascertain  its  operation.  The  law  is  clearly  otherwise.  In 
Prestofi  V.  Harvey,  2  Heru  A^  Murf,  65,  and  Wolverion  v.  The  Conv 
manwealth,  1  Serg.  4*  Rawle,  273,  an  error  in  the  admission  of  in- 
competent evidence  was  held  to  be  cured  by  conclusive  proof  of 
the  fact,  on  the  ground  that  the  previous  evidence  could  not  have 
had  an  influence  on  the  verdict  So  in  Faulcon  v.  Harris^  2  Ikn. 
SfMurf.  550,  the  admission  of  incompetent  evidence  which  appear- 
ed by  the  verdict  to  have  been  inoperative,  was  held  to  be  imma- 
terial. And  in  Campbell's  Executors  v.  Colhoun's  AdministratorSf  1 
Penn,  Rep.  140,  it  was  held  that  a  misdirection  in  point  of  law 
might  be  cured  by  a  finding  on  a  distinct  ground  of  ^ct  to  which 
the  rule  laid  down  was  inapplicable.  The  principle  stated  by  the 
chief  justice,  in  Allen  v.  Rostaitii  11  Serg.  if  RawU,  374,  is  founded 
in  justice  as  well  as  authority.  Our  business  is  not  with  abstract 
principles,  but  injuries  from  the  application  of  them.  As  therefore 
the  error  of  the  court  in  attempting  to  supply  omissions  in  the 
award,  did  not  vary  the  result,  the  judgment  is  unimpeachable. 

Judgment  affirmed. 
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•  >  JAMES  JOHNSON,  against  MARY  MATSON. 

i!r  fikROR. 

Where  under  proceedings  in  partition  in  the  Orpbkns'  Court  to.diyide  the 
lands  of  S.  the  same  was  appraised  and  taken  b^  M.  who  had, married 
one  of  the  childrf  n  of  $.  and  who  acknowledged  recognizances  to  the 
other  children  for  their  shares.'  The  wife  91  M.  can  claim  nothinj^ 
agajnst  her  husband  or  a  purchaser  of  his  estate/  but  the  undfvided  share 
which  descended  to  her,  and  which  remains  spedficallf  in  land,  afor  all 

.    the  purposes  of  distribution  hare  been  answered. 

This  was  an  ejectment  brought  in  the  District  Court  of  York 
county,  by  the  defendant  iq  error,  to  recover  from  James  Johnsortf 
one  hundred  and  ninety-six  acres  of  land.  The  facts  were  as  foir 
lows:  James  Sin^laitf  thp  father  of  Mary  Matsorif  died  in  1807, 
seized  in  fee  of  two  tracts  of  land,  one  of  one  hundired  and  ninety- 
three  acres;  the  other  the  land  in  dispute.  He  left  Severn  children, 
(of  who^  the  pls^utiifisone,)  and  the  children  of  a  deceas^  child. 
In  1811,  application  was  made  to  the  Orphans'  Court  to  divide 
these  two  tracts,  amongst  the  children  of  i^tnc/atr,  agreeably  to  the 
intestate  laws,  and  in  pursuance  thereof  the  tract  pf  one  hundred 
and  ninety-three  acres,  was  valued  at  three  thousand  two  hundred 
dollars,  and  was  decreed  by  the  said  court  to  the  eldest  son;  who 
gave  security  to  the  other  heirs  for  their  distributive  shares.  Th^ 
tract  of  one  hundred  and  ninety-sik  acres,  the  land  in  dispute^  was 
valued  at  one  thousand  one  hundred  and  tti-ienty-seven  dollars,  and 
was  decreed  to  Adley  Matsofi^  w^obad  iat^rm^riedT^rt|i,the  pUin- 
tiflft  he  entering  into  a  recognizance  to  secure  to  e^pb  heir  en^^  hjuv 
dred  and  forty  dollars  and  fifty  cenU,  the  sum  they  were  veyerally 
entitled  to.  In  1813,  Shenberger  obtjained  judgmjenjt  against  ^^i^ 
Mct^sofif  on  which  the  land  decreed  to  bim  wsis  sold  by  the  sheriflf 
to  the  defend^  Johnson^  for  four  hundred  and  fifty  dollars,  and  a 
deed  acknowledged  January,  18 }G.  At  the  time  of  the  sale  John' 
sooy  the  purchaser,  held  three  judgments  aeainst  MaUqn^  amounting 
to  six  hundred  and  fifty  dollars.  Maison  dWd  iq  Deceniber,  1820. 
The  court  charged  that  the  plaintiff  was  entitled  to  recover  the 
whole  tract  and  recommended  a.  verdict  accordingly. 

Verdict  and  judgipe^t  for  the  plaintiC' 

Lewis  and  Bamitz,  for  plaintiff  in  error.. 

The  Orphans'  Court  had  no  power  to  concentrate  the  interest  <rf 
the  wife,  but  that  interest  remained  in  the  land  unaffected  by  the 
decree  of  the  Orphans*  Court  vesting  the  estate,  of  her  father  in  her 
husband  under  the  intestate  law*  l%e  estate  in  one  tract  w^  de- 
creed to  him  by  the  court,  and  it  is  only  as  to  one-eighth  part,  (hef 
proportion,)  they  take  by  descent,  but  of  the  other  seven-eighths 
the  nusb&nd  was  the  purchaser  when  he  entered  into  a  recogni- 
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sance  to  secure  the  shares  of  the  other  children.  As  to  her  interest 
in  the  other  tract,  that  by  the  decree  of  the ,  Orphans'  Court  was 
converted  into  personalty.  All  these  facts  being  set  forth  in  the 
records  of  the  court,  through  which  the  title  to  the  land  sold  was 
made,  the  plaintiffin  error  who  was  the  purchaser,  was  necessarily 
cognizant  of  them.  The  court  below  gave  judgment  against  the  de- 
fendant for  the  whole  of  the  land  purchased,  which  was  more  than 
the  wife  would  be  entitled  to,  out  of  all  the  real  estate  of  her  father, 
the  larger  porticm  of  which  had  been  converted  into  peraonaity,  and 
the  right  thereto  clearly  vested  in  the  husband.  ICean  v.  Ridgeway^ 
16  Serg,  *  Rawle,  60.  Stodfoos  V/  Jenkins,  8  Sefg.  6f  Rcttck,  175- 
SnUth  V.  Scudder,  1 1  Serg.  Sf  Ritwle,  325* 

Evansy  contra. 

Mary  Matson,  the  plaintiff,  claimed  the  whole  tract,  on  the  ground 
that  her  husband  took  in  her  right    The  paying  or  securing  to  be 

i)aid,  the  shares  of  the  other  children,  could  not  entitle  him  to  the 
ee  simple  of  the  estate.  He  was  a  trustee  for  the  wife  in  whom 
the  fee  simple  vested,  and  his  interest  Was  but  a  life  estate  If  then 
he  be  received  as  a  trustee  to  take  the  estate  in  trust  for  Ms  wife, 
he  would  be  a  trustee  to  bind  the  same  in  fee  simple  by  a  recogni- 
zance in  favour  of  the  other  heirs.  That  in  this  case  Adiey  Matson 
took  in  right  of  his  wife,  and  as  it  appeared  of  record,  Johnson  the 
purchaser  at  sheriff's  sale  had  notice  of  it  Blocker  v.  Comwnyf 
1  Serg.  ^  Ramie,  460.  Foglesonger  v.  SomerviUe,  6  Serg.  Sf  Rawkt 
167.     Stod/oos  V.  Jenkins,  8  Serg.  SfRcncle,  175. 

The  opinion  of  the  court  was  delivered  by 

GiBSoir,  C.  J. — ^Tbe  principles  of  this  case  have  been  already  set- 
tled on  terms  so  explicit  as  to  occasion  surprise  at  foding  them  mis' 
apprehdhded  in  the  court  below.  A  wife  can  claim  notUng  against 
her  husband  or  a  purchaser  of  his  estate,  but  the  undivided  share  * 
which  descended  to  her,'and  which  remains  specifically  in  land?  ni- 
ter aR  the  purposes  of  distribution  have  been  ifhswered.  Here 
she  was  permitted  to  recover  aH  the  land  that  was  accepted  by  her 
husband  at  the  valuation,  because,  at  it  was  said,  he  had  paid  noth- 
ing for  it,  and  was  entitled  to  nothing  more  than  his  courte^ 
initiate,  which  determined  at  hfa  death.  But  he  acknowledged  re- 
cognizances  to  the  other  children,  which,  if  not  paid  may  yet  berc* 
covered  of  his  estate  or  of  the  land  in  the  hands  of  the  defendant 
Even  should  their  interest  not  be  cRvested,  what  right  can  that  gi?e 
the  plaintiff  to  any  thing  beyond  her  own  share?  In  Ke€Ln  v* 
Ridgeway,  16  Serg.  ^  Rax^.M,  it  was  bdd  that  her  portion  of  the 
whole  estate  is  not  concentrated  in  a  particular  part  accepted  by 
the  husband;  and  there  is  n<yreason  why  it  should  be  thus  concen- 
trated, where  her  whole  portion  has  not  been  taken  specifically  in 
land.  The  doubt  sometimes  expressed  of  the  principle  of  Yaye  r. 
Bantft,  seems  to  me  to  be  without  due  consideratibn.    Why  shouU 
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the  price  of  a  wife -a  land  be  exempt  from  hec  biuband's  marital 
rights,  where  transmutation  has  been  the  necessary  conseouence 
ufa  process  of  distribution  ?  Equity  insists  on  a  provision  tor  the 
wife,  not  in  consecjuence  of  any  imperfection  in  the  husband^  title 
to  her  personal  estate,  but  as  the  price  of  its  interposition  in  bk 
favour.  But  where,  as  in  the  case  of  a  recognizance  to  the  wife, 
her  n^oney  may  be  reached  by  an  action  at  law,  no  chancellor  would 
pretend  tiiat  hie  is  not  both  in  equity  and  at  law,  the  absolute  own- 
er of  it ;  ^jfkA  to  treat  it  as  land,  or  follow  it  into  land  purchased  with 
it,  for  the  purpose  of  establishing  a  resulting  trust  in  favour  of  tiie 
wife,  would  introduce  an  eqMity  hitherto  unknown  to  the  English 
or  the  American  courta,  But  even  were  there  room  to  doubt  the 
propriety  of  that  deci^on  on  the  ground  of  any  admitted  principle 
of  equity ,  it  has  since  entered  into  such  a  countless  number  of  estates 
as  a  rule  of  property,  as  to  render  the  mischief  that  would  be  pro- 
duced by  disturbing  it  now,  inca%ilable.  In  the  case  at  bar  diere^ 
fore,  the  plaintiff  is  entitled  to  recover  only  her  purpart  in  the 
part  taken  by  her  husband,  as  it  descended  to  her. 

Judgment  reversed,  and  a  'fienir^  de  npno  awarded   ^ 


I  SUSANNAH  RICHWINE  against  WILUAM  HEI&T. 

IX    ERROB^ 

An  assi^ment  by  a  husband,  under  the  insolvent  laws,  of  his  wif^s  chosea 
in  action*  defeats  her  right  of  survivorship,  in  case  he  dies  before  they 
are  reduced  into  possession « 

This  case  came  before  the  court  on  a  writ  of  error  tathe  Dijk 
trict  court  of  York  counfy,  where  judgment  had  been  rendered  for 
the  defendsmt  in  error,  on  the  following  facts: 

The  fatther  of  the  plaintiff  by  his  wilU  proved  in  1787,  bequeath^ 
to  her  certain  sums  of  money,  which  be  left  as  a  charge  on  his 
.real  estate,  (part  whereof  now  belongs  to  the  defendant,)  and 
wUch  were  maide  payable  to  her  at  successive  intervals  of  seven 

J  ears,  the  last  of  which  became  due  on  the  7th  March,  1827.  In 
une,  1790,  she  married  John  RiehmfiCf  who  afterwards  in  1796^ 
took  the  benefit  of  the  insolvent  laws,  and  assigned  all  li^  estate, 
real  and  personal,  to  trustees  (or  the  benefit  of  his  creditors.  The 
assignment  embraced  not  only  what  was  set  out  in  the  schedule 
annexed  to  his  petition,  but  also  all  other  estate  that  he  was  pos- 
sessed of  or  entitled  to,  in  right  of  his  wife  ia  otherWke.  In  1823, 
Richwinc  died,  at  which  time  his  trustees  had  received  all  the  in*^ 
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fltalments  doe  on  the  land,  but  that  of  March,  1827,  to  rec9Ter, 
which  when  it  feU  due  suit  was  brought  bj  his  wife. 
Evansttar  the  plaintiff  in  error. 

Tl^  husband  of  the  plaintitf*  having  assigned  under  the  insolvent 
laws,  we  contend  that  the  legacy  to  the  wife  not  reduced  into 
possession  survived  to  hei%  Hammond's  Eq.  Dig.  203,  ^11.  2 
Mxdox's  Chancery^  16.  Hartman  v.  Doudd^  1  RctwU^  279.  The 
assignment  of  an  insolvent  reserves  a  revetsionarj  interesnt,  and  is 
not  absolute  but  in  the  nature  of' a  security.  Choaes  in  action  of 
the  wife  not  being  reduced  intopoasessioh  in  the  life  of  the  husband 
survive  to  her;  and  the  asHgnment  of  them  'merely  vests  in  the 
assignee,  the  same  right  the  husband  had  and  subject  to  the  like 
contingency  of  surviving  to  the  wife.  We  do  not  claim  for  the 
payments  made  before  Uie  husbands  death. 
BariiiU^  for  the  defendant  in  error. 

The  plaintiff  below  clainied  the  payments  made  in  the  lifetime 
of  the  husband.  The  cases  referred  to  in  England  are  under  the 
statute  of  bankruptcy,  in  a  system  sui  generis.  In  the  earlier  cases 
they  held,  there,  that  bankruptcy  took  awaj  survivorship,  but  this 
yras  afterwards  doubted.  There  too  the  pnnciple  prevails,  when 
chancery  has  possession  of  a  fund,  for  that  court  to  require  a  oro- 
vision  for  the  wife,  when  application  is  made  for  that  fund.  Here 
no  such  jurisdiction  exists.  But  this  assignment  is  under  an  act  of 
assembly,  which  requires  every  possible  interest  to  be  assigned. 
The  husband  may  assign  a  possibUi^  for  a  valuable  consideration 
and  this  excludes  the  right  of  survivorship.  In  the  case  o(  Hart" 
man  v.  Doudd,  the  assignment  was  as  a  collateral  security.  That 
case  decides  that  the  husband  may  assign  the  choses  in  action  of 
his  wife/or  a  valuable  consideration  and  bar  her  right  of  survivor- 
ship, but  that  a  voluntary  assignment  would  not  have  that  eflect 
Here,  however,  the  assignment  was  absolute,  and  for  the  payment 
of  debts,  which  is  a  valuable  consideration,  and  not  as  a  colJateral 
security. 

Lewiif  in  reply. 

The  words  of  the  assignment  in  this  case,  if  they  m  beyond  the 
law  are  inoperative.  The  act  of  assembly  requires  that  he  sbodd 
assi^  his  estate.  What  is  his  estate?  His  interest  in  this  choee  in 
action  was  a  particular  interest  subject  to  the  right  of  survivorship, 
and  so  it  must  be  assi^^ed  An  assignment  is  a  strict  legal  right, 
and  derives  no  aid  in  England  from  any  principle  in  equity,  fte 
case  comes  precisely  within  the  principle  in  Hartman  v.  DowkL 
The  asupiment  was  collateral  to  the  debt  which  remained,  and 
the  cremtors  were  not  even  parties  to  it  The  right  to  imprison  i$ 
collateral  to  the  debt.  And  where  an  assignment  is  collateral  to 
the  debt,  the  wife's  right  of  survivors  hip  is  not  defeated.  Harimm 
V.  Dotidel,  1  iJatrfc,  279. 
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The  opinion  of  the  court  was  delivered  by 

Smith,  J.  (who  after  recapitulating  the  facts,  continued.)  The 
assignment  w^  ma(ie  in  pursuance  of  the  act  of  the  14  th  of  Feb- 
ruary, 1730,  entitled  "An  act  for  the  relief  of  insolvent  debtors, 
within  the  Province  of  Pennsylvania."  1  Sm.  laws,  181.  Had  the 
husband  assigned  to  the  two  creditors,  who  are  named  as  his  trus- 
tees, all  his  estate,  in  discharge  of  their  particular  debts,  there 
would  be  no  doubt  of  their  right  to  the  money  in  question.  It 
would  be  a  perversion  of  justice,  then,  to  say  that  his  assignment 
to  them,  in  trust,  for  the  benefit  of  all  his  creditors;  an  assignment 
i^fhout  preference,  is  not  equally  efiectual,  in  securing  the  amount 
to  them  all.  If  the  assignment  had  been  made,  without  regard  to 
the  act  of  assembly,  it  would  have  passed  the  absolute  right  to 
this  money ;  and  as  there  is  nothing  in  the  act,  but  what  strengthens 
rather  than  diminishes  the  consideration,  we  are  of  opinion,  that  the 
plaintiflPs  right  of  survivorship,  is  defeated.  The  observations  in 
the  case  of  Lod^e  v.  Hamilton,  2  Serg.  ^  i{a»/^,  491,  strongly  for- 
tify this  conclusion.  The  judgment  of  the  District  Court  must  be 
affirmed. 

judgment  affirmed. 


-rr 


WILLIAM  TYSON  and  others  against  THOMAS  POLLOCK, 
who  survived  WILLIAM  POLLOCK. 


IN    ERROR. 

A,  5c  Co.  and  B.  &  Go.  contracted yo/nr/y  to  purchase  from  C.  a  quantity 
of  wheat,  for  which  they  were  to  give  the  notes  of  certain  banks,  which 
were  specified.  A  pan  oiiiyt  wheat  was  delivered  to  A.  &  Co.  and  a 
part  to  B,  &Ca  without  the  knowledge  of  C,  for  which  their  respec- 
tive receipts  were  taken.  Afterwards  A.  &  Co.  gave  drafts  on  E.  at 
forty-five  days,  for  the  giain  received  by  them;  which  the  receipt 
stskted  would  t>e  considered  as  so  much  money,  when  paid.  B  &  Co. 
also  gave  their  draft  at  forty-five  days  on  F.  for  the  wheat  they  had  re- 
ceived, in  the  acknowledgment  of  which  it  was  set  out,  "  that  when 
paid  it  would  be  in  full."  On  receiving  these  drafts,  C.  gave  up  the 
receipts  which  A.  &  Co.  and  B.  &  Co.  had  given  for  the  grain. 

Held:  'Fhat  by  the  acceptance  of  these  bills,  the  joint  contract  of  the 
partner  firms,  was  not  merged  in  their  separate  responsibility. 

Each  partner  is  separately  the  agent  of  the  rest,  with  authority  to  pay  the 
whole  or  any  part  of  the  debts,  and  payment  by  him  is  essentially  pay- 
n%  ent  on  joint  account 

This  case  came  before  the  court  on  a  writ  of  error  to  the  Dis- 
trict Court  of  York  county,  where  judgnnent  hs^d  been  rendered  for 
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the  defendant  in  error  who  was  t^ere  the  plaintiff,  on  the  foilowiog 
**  special  verdict** 

The  defendants,  Charles  M  Poor^  William  Tyson  and  Nathan 
7^5on,  as  Tyson  4"  Co.  and  Jesse  MCorUcy  and  Samuel  Byrnes^  as 
Barnes  ^r  Co.  executed  this  contract^ 

"Fori  Haven,  5th  Jipnl,  1817. 
These  wiU  certify  that  we  have  this  day  purchased  of  fF.  4"  T' 
Pollock,  three  thousand  hushels  wheat,  at  two  dollars  fifty  cents  per 
bushel,  to  be  delivered  on  or  before  the  25th  instant,  if  practicabley 
payable  on  delivery,  or  as  soon  thereafter  as  it  may  be  called  for  in 
money  of  Northumberland,  Szoatara^  Harrisburg,  York,  Columbia^ 
Lancaster  or  Baltimore  banks^ 

*<7y«wi  A- Co. 
*«For  Byrne  4"  Co. 

'^Charles  M.  Poor."" 

The  wheat  therein  maationed  was  delivered  agreeably  thereto. 
It  W918  forwarded  by  the  plaintiff"  who  resides  on  the  Susquehanna, 
in  Union  county,  in  boate  to  the  defendants  -  mills  at  York  Haven, 
in  York  county,  and  there  received  by  the  defendants  from  the  plain- 
tiffi'  boatmen,  and  divided  equally  by  the  two  firms,  in  the  absence 
of,  and  without  the  knowledge  of  the  plaintiff  or  his  partner;  and  the 
two  firms  severally  delivered  to  the  boatmen  their  respective  re- 
ceipts for  the  part  by  them  severally  received  as  aforesaid,  which 
receipts  were  delivered  to  the  plaintiff  by  the  boatmen,  and  by 
the  plaintiff  afterwards  delivered  to  the  defendants,  on  their  execu- 
ting the  drafts  herins^fter  mentioned.  After  the  delivery  of  the 
wheat  as  aforesaid,  drafts  were  given  to  the  plaintiff  by  Byrnes  if 
Co.  on  Samuel  Byrnes  of  BaltinM>re,  dated  York  Haven,  10th  May, 
18n,  payable  forty-five  days  after  date — 4; wo  of  them  for  two 
thousand  dollars  each,  and  two  for  three  hundred  dollars  each, 
(which  said  drafts  were  all  marked  "  accepted,  S.  Byrnes,")  for 
the  amount  of  wheat  which  that  firm  bad  received  as  aforesaid, 
and  this  receipt  given  by  plaintiff: 

"Received,  York  Haven,  10th May,  1817,  o( Byrnes  if  Co,  four 
drafts,  two  of  two  thousand  dollars  each,  and  two  of  three  hundred 
dollars  each,  making  four  thousand  six  hundred  doUars;  which 
when  paid  will  be  considered  as  such— deducting  the  discount — 
the  drafts  at forty-five  days.  ..^^  ^  j^^  p^j^„ 

A  draft  also  was  given  by  Tyson  4*  Co,  for  the  amount  of  wheat 
which  that  firm  received  as  aforesaid,  on  fV.  4^  M  Tyson,  of  Balti- 
more, dated  11th  May,  1817,  at  forf^-five  days,  in  favour  of  the 
plaintifli,  for  three  thousand  six  hundred  and  thirty-five  dollars  and 
^ighhr-^eeven  cents,  which  was  indorsed,  accepted  and  paid^  for 
^hicb  a  receipt  was  given  by  the  plaint^ffi  as  follows^ 
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'^Cohuttbia^  llth  May,  1817*  Received  of  Tyson  Sf  Co.  (men- 
tioning the  draft,)  which  when  paid  will  be  in  full  to  this  day, 
(the  discount  on  the  abwe  deducted.)      « ^^  ^  j^^  PoHocJt." 

The  drafts  of  Bvrnes  &  Co.  were  not  paid,  but  protested  and 
duly  tendered  to  the  de/endants. 

The  mills  of  defendants,  at  York  Haven,  were  owned  separately, 
not  jointly,  one  by  Tyson  A*  Co.  the  other  by  Byrnes  Sf  Co-. 

Bamitz;toT  the  plaintiain  ^rron 

Although  the  original  contract  n^y  have  been  joint,  yet  as  the 
l¥heat  was  delivered  to  each  firm  accofdinff  to  its  interest,  separate 
settlements  made,  and  separate  drafts  taken  from  each,  it  was 
executed  as  several  contracts,  and  all  joint  liability  was  gone.  Bj 
the  agreement  ihewfaeatwas  to  be  paid  for  on  delivery — ^the  drafts 
Wo-e  a  payment.  Each  firm  was  in  full  ci*edit  and  perfectly  sol- 
vent when  the  payments  shbuld  have  been  madie:  hut  the  plaintiffi 
taking  drafts  wiihofut  the  privity  of  the  different  firms,  went  out  of 
the  contract,  and  thus  jeopardized  the  interests  of  the  defendants. 
The  receipt  given  ''which  when  paid  will  be  in  full/'  meant  that 
when  the  draft  was  paid,  it  would  be  in  full  of  all  liability  ot  the 
drawers  The  liability  on  the  original  contract  would  only  ex- 
ist while  the  contract  was  executory:  but. the  delivery  of  the  wheat, 
and  adopting  a  mode  of  payment  which  separated  the  rights  of  ihe 
defendants^  a  difierent  contract  Vtras  executed,.  And  tl:^  plaintifils 
have  their  recourse  only  upon  the  mode  accepted  by  them  i  the  - 
same  as  where  articles  of  agreement  al*e  entered  into  for  the  sale 
of  land,  and  afterwards  >*  deM  is  made  and  bonds  ate  given;  the 
liability  is  then  on  the  bonds;  Since  the  case  of  MUligan  v.  Brottm^ 
(he  law  is  settled  that  where  a  receipt  is  given  it  discharges  the  co- 
obligor,  and  a  release  under  seal  is  not  required  to  produce  this 
effect    1  Rawle  891.  . 

Lewis,  for  the  defendant  in  error. 

Tlie  money  was  to  be  paid  on  the  delivery  of  the  wheat,  and  the 
credit  given  was  for  the  benefit  of  the  defendants,  and  not  of  the 
plaintiff  Po/ZocAe.  The  giving  of  the  drafts  alone  would  not  extin- 
guish the  contract;  but  by  the  receipt  of  the  10th.May,  1817^  there 
was  an  express  stipulation  it  should  not  be  extinguished.  No  fair 
inference  can  be  drawn  from  the  receipt  to  Tyson  4*  Co,  "which 
When  paid  will  be  in  full,"  that  a  new  contract  was  entered  into;  • 
on  the  contrary  it  is  all  one  transaction,  and  shows  the  agrecHient 
was  that  the  plaintiff  would  take  this  draft,  which  with  the  drafts 
taken  the  day  before,  would  be  in  full.  The  drafts  and  receipts 
refer  to  the  original  contract;  and  the  receipts  show  that  the  drafts 
were  not  taken  as  payment,  but  refer  to  the  contract,  and  were  to 
be  in  full  of  that  and  not  of  Tjf^on'^part  There  is  a  difibrence  be- 
tween the  receipts  here,  and  in  the  case  ofMlligan  v.  Bnmmi 
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1  Ratde  891,  there  the  receipt  was  in  full  of  the  proportion  of  one 
of  the  joint  debtors  to  whom  it  was  given;  This  court  cannot  infer 
from  the  papers,  an  intention  or  agreennent  to  (fochafgeone  of  the 
parties  to  the  original  contract :  clear  proof  of  such  fact  is  requisite. 
The  inference  is  the  other  way^  for  the  receipts  are  carefolly  drawn 
to  prevent  such  a  conclusion.  Taking  a  security  of  the  same  gra^, 
or  as  coilaierai  to  a  contract  is  no  eXtingaishment 

Durkeey  on  the  same  side. 

This  contract  is  joint,  the  violence*  necessary  to  sever  it  n^ust  de- 
stroy it  There  is  no  equity  in  the  case,  the  defendants  being  all 
principals;  moreover  the  credit  given  being  a  benefit  to  aU,  is  no 
ground  of  equitable  defence.  They  are  all  a  firm,  and  extension  of 
credit  to  any  one  of  thefn,  is  a  credit  to  alL  It  cannot  be  pretend- 
ed that  where  one  partner  gives  his  note  or  draft,  payable  at  a 
future  day,  and  takes  a  receipt  which  when  paid  will  be  in  full;  that 
that  extinguishes  the  debt  of  tbs  firm,  because  time  was  given  dur- 
ing wluch  suit  could  not  be  noaintained  on  it  In  case  of  sureties  it 
might  be  so.  But  such  ti^nsaction  leaves  the  firm  and  every  mem- 
ber liable  on  the  original  contract,  which  they  have  neither  satisfied 
in  law  or  equity.  Suppose  instead  of  drafts^  counterfeit  nxwey 
had  been  given  by  Bymei  if  Co;  to  the  PoUocks^  and  the  next  day 
Tyson  6f  Co.  paid  them  the  balance,  and  took  their  receipt  in  full ; 
could  it  be  pretended^  upon  a  suit  brought  to  recover  the  amount 
of  this  spurious  money^  that  such  a  receipt,  or  had  it  been  a  release, 
would  be  a  defence  ?  It  is  true,  that  where  one  of  two  joint  debt<»^ 
is  discharged  by  the  obligor  it  is  the  discharge  of  both:  but  there 
roust  be  an  mtentioi^  evidenced  by  the  litharge  to  produce  such 
e£kct  The  transaction  with  Tys&n  Sf  Co*  bears  no  resemblance 
to  that  with  JValson,  mMlRgan  v.  Brown^  I  Aow^,  391.  Unless  tlie 
receipt  operates  to  dischai^e  Tysonj  his  defence  fails.  In  Milligan 
V.  BrczcTij  Watson  agrees  to  pav  two  thousand  dollars,  expressly  in 
exoneration  of  his  liability.  This  was  a  turning  point  in  the  cause 
and  is  of  the  very  Essence  of  it*  The  eflfect  of  this  agreement  was 
t6  discharge  the  other  defendants,  and  this  was  not  aftected  by  the 
tntentionof  the  plaintiff  to  hold  them  Habte.  It  is  also  neeessary 
that  the  defendants  should  establish  that  the  drafts  were  accept^ 
in  satisfaction  of  the  part  of  Tyson  Sf  Co,  this  is  not  done  by  the 
Special  verdict,  and  therefore  cannot  be  inferred.  The  receipt 
should  say  in  so  many  words  that  the  drafls  were  so  taken,  or  it 
does  not  import  it  . 

Buchanan^  m  reply. 
*  There  can  be  no  doubt  of  the  import  of  the  receipt  to  Tyscm  4* 
Co,  fraud  or  mistake  is  not  pretended,  it  is  a  reciept  in  full,  with- 
out limitatk)n,  and  manifests  the  intention,  upon  tne  payment  of 
the  amount  for  the  wheat  received  by  Tyson  Sf  Co.  to  discharge 
Ihem  from  all  liability.    In  the  case  of  MlUg^m  v.  firoznt,  wit 
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ex^ution  was  imied  upon  a  debt  due,  the  receipt  was  taken  in  t<»int ' 
not  80  strong  as  in  the  receipt  here,  and  it  was  expressly  proved 
Ibat  there  was  no  intention  to  discharge  Brcmn:  jet  the  law  dis- 
cha^ed  him.    Here  also,  it  i9  not  a^person  standing  in  the  relation 
o(  mUsoHf  but  the  party  himself  to  whom  the  receipt  was  givttn," 
whibt  bis  contract'was  executory.' 

The'  contract,  in  its  inception  wa§  joint,  but  was  itfterwardi 
severed  by  the  pcii^ties  as  is  conclusivdy  shown  b?  the  receipt  to 
Tyson  4r  Co,  In  the  same  manner  as  if  A.  and  B.  bdy  six  horses 
for  six  hundred  dollars,  and  the  vendor  takes  their  sepatrate  noter 
for  three  hundred  dollars  each:  can  it  be  supposed  that  in  the 
event  of  the  failure  to  pay,  by  one  of  the  vendees,  the  liability  of 
tbe  other  on  the  original  contract  would  remain.' 

The  wheat  was  divided,  and  separate  receipts  taken  by  the 
plainCxfi,  who  were  to  receive  their  pay  in  the  money  speclfiedr' 
mstead  of  which  they  took  the  dr^ts  of  the  defendants.  The  seve- 
ral receipts  which-had  been  taken  <3r  the  wheat,  were  delivered* 
up  to  tltkB  defendants  respectively:  ibey  were  the  only  evidence  to^ 
charge  them  under  this  contract  The  credit  of  fdrty-five  days  to 
Byrnes  4*  Co.  is  a  matter  with  which  Tyson  if  Co.  have  nothing  ta 
do;  it  was  given  without  their  consent;  they  therefore  very  pro- 
perly demanded  of  the  Pollocks  a  receipt  in  full  on  the  paymentof 
their  proportion.  A  severance  was  effected  by  the  plaintffis 
accepting  negotiable  security  from  Bymes  Sf  Co*'  one  day,  and 
from  Tyson  Sf  Co.  the  next,  and  the  intention  to  sever  is  evidenced 
by  the  receipt  in  full  There  would  be  no  equity  or  justice  in 
permitting  the  plaintiffi  after  giving  Bymes  SfCo,  a -credit  of  forty- 
five  days,  in  which  time  they  became  insolvent,  *  to  recur  to  the 
original  contract  and  revive  the  liability  of  Tyson'Sf  Co. 

The  opinion  of  the  court  was  delivered  by 

Gibson,  C.  J. — That  the  purchase  was  originally  on  separate  ac- 
count, has  not  been  pYetended  at  the  bar.  It  was  made  by  a/?flH- 
nershiv' toxusMiivXtA  not  of  individuab  but  of  firms,  and  limited  to  the 
act  ot  purchasing  only.  .The  original  contract,  then,  being  j<Hnt, 
binds  both  firms,  unless  k  has  been  satisfied,  or  severed  by  substi- 
tuting their  several  for  their  joint  liability.  I  lay  out  of  the  case 
as  a  matter  with  which  the  vendors  had  nothing  to  do,  the  separate 
receip*  by  each  firm,  of  its  share  of  the  purchased  article ;  a  separa- 
tion of  their  interests  by  the  partners  themselves,  being  consistent 
witb  the  contract  of  sale  as  well  as  with  the  object  of  the  partner- 
ship. The  first  question  then  is,  whether  by  the  acceptance  of 
bills  drawn  by  each  of  the  partner  firins  at  York  Haven,  on  its  pa- 
rent house  at  Baltimore,  the  j<Hnt  contract  was  merged  in  their 
sepai^te  responsibility.    By  the  terms  of  the  sale,  payment  was  U 
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be  made,  at  the  delivery  of  the  article  or  on  dcband,  in  the  notes 
of  particular  banks  specified  in  the  memorandum.  At  the  time  of 
delivery,  separate  receipts  were  given  to  the  vendors,  which  they 
afterwards  delivered  up  on  receiving  the  bills  on  Baltimore.  For 
ihiie  bilb  they  gave  to  Byrnes  £f  Co.  a  written  acknowledgment  of 
payment  when  the  contents  should  be  received;  and  to  Ti/sofi  Sf 
Co.  on  the  following  day,  a  similar  acknowledgment  of  payment  in 
rtJLL,  on  the  same  condition.  The  transaction,  therefore,  was  evi- 
dently a  mode  of  payment  by  the  partnership^  and  if  so,  it  can  have 
no  more  effect  in  producing  a  severance  oi  any  unsatisfied  jeint  re- 
sponsibility, than  if  the  partnership  had-  paid  in  the  bills  of  any 
third  persons  of  which  it  had  accidently  become  the  holder.  The 
bills  of  Byrnes  Sf  Co.  can  by  no  fair  construction  be  considered  a^ 
any  thing  else  than  payment  pro  tanto  of  the  j(^nt  debts;  and  the 
bills  of  Tyson  ^r  Co.  for  the  balance,  which  were  agreed  to  be  in 
Ml  when  they  should  be  paid,  clearly  shows  that  it  was  so  consid- 
ered by  tlie  parties  themselves.  The  difference  in  the  terms  of  the 
receipts  is  pemarka We;  and  I  am  unable  to  perceive  how  the  omis- 
sion to  specify  in  the  first  also,  that  payment  of  the  bills  for  which 
it  was  given  should  be  in  full,^  can  be  referred  to  any  thing  but  an 
understanding  that  it  should  be  in  part,  and  consequently  in  part 
of  the  joint  debt^  as  it  could  not  be  otherwise  than  in  full  if  made  on 
separate  account  There  is  therefore,  positive  ievidence  on  the  face 
of  the  papers,  that  no  severance  was  intended.  But  even  without 
this,^  why  should  the  separate  acceptance  of  bills  from  each  of  two 
joint  debtors,  dissolve  their  joint  liability  more  than  would  the  sepa- 
mte  acceptance  of  counterfeit  bank  notes  or  coin?  All  that  the 
creditor  has  a  right  to  require,  is  payment  in  fact,  for  whether  jcrint 
or  several  can  make  no  difference  to  him.  Each  partner  is  sepa- 
rately the  agent  of  all  the  others,  w  ith  authority  to  pay  the'  wlK)le 
or  any  part  of  the  debts ;  and  payment  by  him  is  essentially  pay- 
ment on  joint  account;  so  that  tlic  acceptance  of  securities  from 
the  individual  partner  does  not  necessarily  or  even  naturally  imply 
a  rdinquishmentofany  right  against  the  partnership.  Why  then 
should  the  creditor  be  prejudiced  in  his  relations  with  the  partner- 
ship, by  having  accepted  what  he  had  no  right  to  refuse?  1  take  it, 
the  responsibility  of  the  partnership  was  not  relinquislied  by  it,  un- 
less the  naked  acceptance  of  the  bills  were  satisfaction  in  law,  with- 
out regard  to  the  question  of  severance  in  fact,  and  this  I  proceed 
to  consider. 

In  relation  to  the  partnership,  each  of  the  partner  firms  may  be 
treated  as  a  stranger  capable  of  dealing  with  it  in  the  character 
of  debtor  or  creditor;  and  as  by  the  contract  of  sale,  the  wheat 
was  to  be  paid  for  in  the  notes  of  particular  banks,  the  subsequent 
acceptance  of  bills  drawn  by  the  partner  firms,  was  payment  in  the 
bills  of  a  stranger,  of  a  prcedertt  i]cht     On    no  other  hypothcfis 
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could  there  be  the  shadow  of  a  defence ;  for  as  one  nmple  contract 
will  not  mei^e  in  another,  it  has  invariably  been  held  that  the 
debtor's  own  bill  or  note  for  the  price  ©f  goods  sold,  will  not  extin- 
guish the  original  liability.  Ld.  Raym.  1430.  2  Stra,  12ia  WUles^ 
406.  It  merely  operates  as  an  extension  of  credit,  and  prevents 
a  recurrence  to  the  original  contract  of  sale  before  the  bill  or  note 
has  come  to  maturity.  1  Esp.  3.  We  have  then  payment  of  a 
precedent  debt  in  the  bills  of  a  third  person,  which  has  been  uni- 
versally held  since  CUtrk  v.  Munden^  1  Salk,  124,  not  to  be  absolute 
satisfaction,  although  it  is  otherwise  where  such  payment  has  been 
in  pursuance  of  the  original  bargain,  i  feel  no  disposition  to  review 
the  authorities,  but  I  may  safely  affirm  that  no  case  can  be  found 
in  which  any  other  doctrine  was  ever  held,  In  Shedy  v.  MandeuiUe^ 
6  Cranch,  264,  the  acceptance  of  a  bill  vras  barely  held  to  be  a 
sufficient  consideration  for  an  agreement  t&  discharge  the  precedent 
debt;  which,  when  dependent  on  fwts  and  circumstances,  is  a  sub^ 
jectfor  the  consideration  of  a  jury,  hi  Arnold  v.  Camp,  12  Johns. 
R,  409,  acceptance  of  the  separate  note  of  one  of  the  partners,  was 
mferred  to  be  satisfaction  only  from  the  fact  that  the  partnership 
note  was  given  up,  a  circumstance  that  does  not  enter  into  the  case 
here.  There  are  in  fact  no  circumstances  to  take  it  out  oftho 
general  rule,  but  enough  to  rebut  a  leeal  implication  of  satisfaction, 
even  were  the  rule  di&rent  It  would  be  decisive  in  any  state  of 
the  law,  that  the  parties  themselves  expressly  agreed  to  take  the 
bills  as  satisfaction  only  when  they  should  be  paid. 

In  this  aspect,  the  authority  of  MiUiken  v.  Brown,  1  Ratole,  301, 
makes  the  defendant's  case  neither  better  nor  worse.  If  by  the 
terms  of  the  receipt  given  to  Tyson  6f  Co.  the  original  contract 
were  severed,  or  to  be  discharged  by  payment  of  that  bill  only,  then 
Tyson  4*  Co.  would  be  exonerated,  both  jointly  and  separately,  in- 
dependently of  the  rule  which  givesone  joint  ^lebtor  the  benefit  of  a 
releeise  intended  only  for  the  other;  and  although  the  consequences 
might  be  important  to  Byrnes  4*  Co.  they  could  not  add  to  the  de- 
fence of  Tyson  Sf  Co.  which  would  be  complete  of  itself.  An  abso- 
lute discharge  of  one  of  the  debtors,  is  a  postulate  of  the  argument, 
which  being  once  granted,  makes  an  end  of  the  question  of  joint 
liability,  without  regard  to  the  question  of  liability  by  the  other  in 
a  separate  action.  It  seems  to  me  that  neither  of  these  firms  was 
dischai^ed  from  the  original  contract,  and  that  in  every  point  of 
view,  the  cause  is  with  the  plaintiff 

Smith,  J. — Admitting  the  contract  between  the  firm  of  Tyson  A- 
Co.  and  Byrnes  Sf  Co.  and  the  Messrs.  Pollocks,  to  be  joint,  (whicn 
however,  might  be  doubted,  were  it  not,  that  the  parties  had 
themselves  admitted  it  to  be  so,)  it  does  appear  to  me,  that  by  the 
subsequent  acts  of  the  parties,  it  was  severed,  and  the  firm  of  Tyson 
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4*  CiK  discharged  irom  the  perfiuiiimee  of,  or  all  liabiliiy  .on  Ibe 
lame.  The  wheat  was  divided  between  TVson  Sf  Co.  and  JSymesS^ 
Co.  and  W.  and  T.  Pollock  accepted,  on  the  11th  of  Maj,  1817, 
from  T)fson  Sf  Co.  for  iibeir  part  of  the  wheat,  a  draft  pn  fF.  and 
JV,  TWi,  of  Baltimore,  f<»r  three  thousand  sue  Jiundred  and  thirty- 
five  ckdiars  and  eighty-seven  cents,  and  receipted  for  the  same,  **^  as 
in  full  to  that  day."  At  maturity  the  draft  Was  paid.  On  the  day 
befere,  (the  10th  of  May,  1817^)  the  plaintiiflls  had  received,  foor 
drafts  frpm  Bymet  Sf  Co.  on  Samud  Byrnes  of  Baltimore,  fiHr  four 
Aousand  six  hundred  dollars,  for  .their  part  of  ihe  wheat,  which 
UtBt  mentioQiMl  drafts  were  not  p^ud.  About  five  years  and  more 
after  all  this,  the  Mesurs.'  Pollocks  bring  this  suit  to  recover  on  the 
contract  of  the  6th  of  April,  1817,  from  Tyson  6f  Co.  the  amount  of 
the  draft  received  by  them  cm  Samuel  Byrnes.  And  fcur  .this  sum 
and  interest,  amounting  to  six  tiiounand  fiveiiundred  and  twenty- 
five  dollars,  the  court  below  ipidered  judgment,  being  for  the 
wheat  received  by  Byrnes  ^Co.  and  of  which  Tyson  4*  Co.  did  not 
receive  a  grain*  These  circumstances  go  to  show,  that  the  Messrs. 
PoUocks  lM)ked  to  each  firm,  for  the  aoKMrnt  of  wheat  received  by 
than  resjpectively,  after  the  contract  had  been  made,  and  dischacg- 
ed  them  urom  their  original  jdnt  liability.  I  am,  therefore,  of  the 
opinion,  that  the  judgment  should  be  reversed  A  majority  of  this 
court,  however^  are  of  a  difierent  opinion,  and  tlte  judgm^  must 
.therefore  be  affirmed. 

Judgment  affirmed. 
Ross,  J»  concurred  with  Smith,  J. 
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{  J£SS£  SIDWELL  agauut  ROBERT  and  JAMES  EVANS.       j^p^ 

IN  ERROR.  140   419 


1  "PAJ^T"  5lAftl 

An  agreement  to  forbear  to  sue  for  a  reaaonahle  time,  is  a  consideration     07  SC  »  78 
certain  enough,  upon  which  to  sustain  an  action  pi 

A  judge  cannot  be  required  to  give  a  legal  constniction  to  the  words  of  a       225''^«^ 
witness,  and  say  whether  in  point  of  law  the^^  sustain  the  allegation  in        £3930*73 

point  of  fact^    The  construction  of  written  evidence  is.for  the  court,  and        

of  parol  evidez^e  for  the  jury;  and  an  admixture  of  parol  with  written 
evidence,  dra^s  the  whole  to  the  jury. 

Whether  a  pardcnlar  cause  of  action  be  proper  for  a  9tatemcnt,  or 
whether  the  statement  contains  any  cause  of  action;  or  whether  a  valid 
consideration  be  laid,  are  points  that  might  be  mooted  on  a  motion  in 
arrest  of  judgment:  but  the^  are  matters  with  which  the  jury  have 
nothing  to  do.  * 

A  plaintiff  who  states  his  case  more  particularly  than  is  necessary,  is  not 
bound  to  the  strict  proof  of  circumstances,  merely  because  they  have 
bee^  unnecessarily  set  out. 

Municipal  law  is  a  matter  of  compact,  and  as  such  the  construction  of 
foreign  statutes,  as  in  the  case  of  any  other  written  compact,  belongs  to 
the  court;  and  there  is  no  distinction  in  this  respect,  between  the  written 
and  ^written  law. 

Writ  of  enror  to  ^he  District  Court  for  the  city  and  jcoimtj  of 
Ifancaster. 

In  the  court  below  Robert  and  James  Evans  weoe  plaintiffi,  and 
filed  the  iollowing  statei^ent,  which  contains  all  the  facts  of  the 
^•Case* 

''  That  Joseph  Stdtoell  and  Leici  SidweHf  (brothers  of  the  said  Jesse 
SidzDell,)  were  indebted  to  Robert  and  James  EvanSf  assignees  of 
Abner  Reynolds  and  Leins  Reynolds,  in  the  sum  of  four  thou^nd  one 
hundred  dollar^  the  payment  whereof  was  secured  by  a  mortgage, 
and  ten  joint  and  several  obligations,  bearing  date  the  21st  day  of 
January,  1817,  being  part  of  Uie  consideration  money  of  a  tract  of 
land  sold  by  the  paid  Mner  and  Lewis  Reynolds,  to  the  said  Joseph 
and  Levi  StdwdU  which  said  joor^ge.and  bonds  were  afterwards, 
to  wit,  on  the  2d  day  of  July,  1817,  assigned  for  full  ralue  to  the 
laid  Robert  and  James  Evans;  and  farther,  that  the  said  Jesse  Sid* 
a«tf,afterwar<fa,  to  wit,  the  30th  day  of  May,  182Q,  purchased  part 
of  said  land  from  his  brother  Jo^h  Sidadl,  and  ai  ine  same  time 
.executed  a  bond  of  indemnity  to  his  said  brother  Joseph,  in  the 
penalty  of  six  thousand  dollars,  conditioned,  that  he,  Jesse  SidwelU 
would  assume,  and  4:ake  upon  himself,  the  paymeDtt  of  the  said 
mortgage  and  bonds,  and  indemnify,  and  keep  harmless  the  said 
Joseph,  from  the  payment  thereof: — and  further,  that  afterwards^ 
to  wit,  on  or  about  the  20th  day  of  September,  in  the  year  of  our 
Lord,  one  .thousand  eight  hundred  and  twenty^wo,  at  tilie  city  and 
county  of  Lancaster*  in  a  conversation  then  and  there  had,  and 
held,  between  the  said  Robert  and  James  Evans,  and  the  said  Jesse 
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Sidzcell,  of  and  concerning  the  said  mortgage  and  bonds,  so  as  afore- 
said given  for  Jthe  purchase  money  of  the  said  land,  he,  the  said 
Jesse  Sidwellf  then  and  there  said,  that  he  considered  himself  as 
stepping  injo  Joseph  SidweWs  shoes,  and  that  he  considered  himself 
equally  bound,  as  be,  Joseph^  had  been,  for  the  payment  of  the  said 
money;  and  then  and  there,  in  consideration  of  the  premises  to  wit, 
that  he  had  stepped  into  Josepk^s  place,  assumed  payment,  and 
promised  to  keep  him  harmless;  and,  also,  in  consideration  that  the 
said  Robert  and  James  Evans  would  wait  ^  while,  and  give  reason- 
able time  to  him  the  said  Jesse,  and  forbear  to  sue  the  said  Joseph 
and  Levi  SidweU^  for  the  said  sums  of  money,  so  as  aforesaid  secured 
by  the  said  mortgage  and  bonds,  he,  the  said  Jesse  Sidwell,  at  his 
own  special  instance,  undertook  and  then  and  there  promised  to  pay 
the  said  Robert  and  James  Evans^  the  said  four  thousand  one  hundred 
doUoi's.      ' 

<-*  And  the  said  Robert  and  James  aver,  that  they  did   wait  and 

3;ive  reasonable  time  to  the  said  Jesse,  ^nd  forbear  to  sue  the  said 
'oseph  and  Levi  for  the  said  money,  upon  the  verbal  promise  and 
yndertaking  of  said  Jesse,  made  and  accepted  as  aforesaid,  and  of 
which  he  had  notice. 

"  And  the  said  Robert  and  James  further  say,  that  they  repeatedly 
offered,  and  are  still  ready  and  willing  to  transfer  the  said  mort- 
gage and  bonds  to  the  said  JessCf  on  his  paying  the  said  money; 
and  that  they  have  repeatedly  requested  him  to  pay,  which  he 
refused,  and  still  refuses  to  do-^the  plaintiffs  therefore  claim  of 
him,  on  his  said  verbal  promise,  the  said  debt  of  four  thousand  one 
hundred  dollars,  and  interest  thereon,  from  the  said  20th  of  Sep- 
tember, 1822,  as  justly  due  them.*' 

The  only  evidence  to  support  the  promke,  as  stated,  is  contained 
in  the  deposition  of  William  Broton,  of  which  the  following  is  the 
material  part. 

**  la  1821  or  22, 1  was  at  Lancaster,  in  the  store  of  Robert  and 
James  Evans,  they  were  talking  with  Jesse  Sidwdl  about  paying  for 
the  land  Abner  and  Lewis  Reynolds  sold  Lem  and  Joseph  Sidwdl,  he 
{Jesse  Sidrvell,)  said  he  had  bought  out  Joseph^  share  of  the  land 
and  that  he  considered  himself  as  stepping  into  Joseph^s  shoes,  and 
that  he  considered  himself  equally  bound  as  he  had  been  for  the 
payment  of  the  money,  and  if  they  would  wait  a  tohile,  and  not 
push  his  brother  Zeri,  he  would  pay  them  honestly — both  of  the 
Evans^  were  there;  they  were  talking  of  land  sold  by  Abner  and 
Lewis  Reynolds  to  Levi  and  Joseph  StdwelL  I  understood  by  Jesse 
SidwdVs  talk,  he  had  bought  a  part  of  the  land,  or  rather  JosepVs 
undivided  part.** 

Exceptions  were  taken  to  the  opinion  of  the  court,  in  answer  to 
several  points  put  by  defendant's  counsel,  and  which  were  asagned 
here  as  error:  and  which  sufficiently  appear  in  the  opinion  of  the 
court. 
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Rogers  and  J.  Hopkins^  for  plaintiff  in  efFor. 
Buchanan  and  Jenkins^  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Gibson,  C.  J. — ^The  mischief  produced  by  the  want  of  a  provision 
in  our  act  of  assembly  similar  to  that  in  the  statute  of  frauds,  by 
which  a  parol  promise  to  pay  the  debt  of  another  is  void,  has  in- 
duced the  courts  to  lean  against  a  recovery  wherever  the  precise 
terms  of  the  promise  are  not  explicitly  shown  by  clear  and  satisfac- 
tory proof;  and  were  this  case  before  us  on  a  motion  for  a  new  trial, 
I  would  readily  agree  to  send  it  to  another  jury.  But  on  a  bill  of 
exceptions  where  we  have  no  right  to  judge  of  the  quantum  of  the 
proof,  our  business  is  not  to  correct  the  errorsof  the  jury,  and  make 
a  bad  precedent,  because  the  case  is  a  hard  one.  Did  the  judge 
plainly  misdirect  the  jury,  or  omit  any  proper  direction  which  he 
was  desired  to  give?  The  defendant  requested  him  to  charge 
"that  the  deposition  of  William  Brown,  given  m  evidence  by  the 
plaintiffs,  contains  no  cause  of  action;  and  that,  as  that  is  the  only 
evidence  of  any  cause  of  action  on  the  part  of  the  plaintiffs,  they 
cannot  recover:"  and  this  was  declined. 

On  this  part  of  the  case  only,  have  I  entertained  a  doubt.  The 
witness  testified  that  the  defendant  in  conversation  with  the  plain- 
tills,  agreed  that  "if  they  would  wait  a  while,  and  not  push  his 
brother  Levi,  he  would  pay  them  honestly."  Undoubtedly  to  wait 
a  while,  and  not  to  push  Levi,  were  both  efficient  causes  of  the 
promise;  and  neither  being  idle  or  frivolous,  the  insufficiency  of 
either  as  a  separate  consideration  would  be  fatal.  It  is  well  settled 
that  a  general  forbearance  is  to  be  intended  a  perpetual  forbear- 
ance ;  but  how  far  a  forbearance  not  perpetual,  but  for  an  unspe- 
cified time  is  a  valid  consideration,  is  not  so  clear.  It  seems  to  be 
agreed,  there  must  be  a  substantial  suspension  of  the  right  to  sue ; 
and  therefore  an  agreement  to  (orhear per  breve;  or  paululum  tem- 
pus;  or  pro  aliquoparvo  tempore;  or  even  jiro  aliqtio  tempore;  which 
resembles  the  case  at  bar,  is  insufficient,  because  sucn  an  agree- 
ment is  so  uncertain  in  its  terms  as  not  to  stand  in  the  way  of  a 
suit  the  next  moment  1  Com.  Dig,  196.  But  in  all  these  instances 
the  question  stood  on  the  pleadings,  and  the  extent  and  meaning  of 
the  words  were  to  be  determined  by  the  court:  here  they  were  for 
the  jury.  Forbearance  for  a  reasonable  time  is  clearly  certain 
enough;  and  being  so  laid,  it  is  said  the  judge  at  Nisi  Prius,  shall  be 
judge  of  that,  or  Ifcave  it  to  the  jury  on  the  circumstances,  {id,) 
Take  it,  then,  that  the  plaintiff  had  solaid  his  case  in  a  declaration, 
(and  the  mode  of  pleading  directed  by  the  legislature,  will  surely 
not  affect  the  case  as  it  stands  on  the  evidence,)  could  the  judge 
Lave  been  required  to  give  a  legal  construction  to  the  words  of  the 
witness  as  if  they  stood  in  a  de^  or  a  will,  and  say  whether  in  point 
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of  Icm  they  sustained  the  allegation  in  point  of  fact  1  That  the  con- 
struction of  written  evideace  is  for  the  court,  and  of  parol  evidence 
for  the  jury — and  that  an  admixture  of  parol  with  written  evidence 
draws  the  whole  to  the  jury,'are  principles  which  appear  every 
where  in  our  books ;  particularly  in  fyelsh  v.  Dusar,  3  Bin.  3T7. 
Demsony.  Wwrtz^  7  Serg,  &  iJowjfe,  372.  M>ore  v.  JffiWer,  4  Serg. 
&Rawl€f  279.  Watson  v.  Blaine,l2  Serg.  6f  Rcnele,  131.  Overton  v. 
Tracyy  14  Serg.  df  RawU,  31 1.  Brown  v.  Campbell^  1  Sby.  4*  Rawle^ 
176.  A  judge  is  not  bound  to  give  an  opinion  on  facts;  or  to  say 
what  the  law  ist>n  the  whole  evidence:  he  may  advise^  but  if  be 
directs  the  jury  to  find  in  a  particular  way,  it  is  error.  Gatbraith  v. 
Blacky  4  Ser^.  Sf^Rcnole,  210.  White  v.  Kyle,  1  SerglSf  Rawle,  516. 
Jones  v.  Wilder y  8  iSerp".  Sf  Rawk^  150.  In  Sampson  v.  Sampson,  4 
Serg.  ^  Rawkj  329,  which  would  be  in  principle  the  case  at  bar,  the 
judgment  was  reversed  because  the  judge  concluded  by  saying  that 
the  evidence  was  "  very  loose — too  loose  to  entitle  the  plaintiff  to  a 
verdict"  I  am  aware  that  the  propriety  of  this  decision  has  been 
doubted  by  the  profession;  not  however,  because  a  binding  direc6on 
on  a  question  of  fact,  is  not  error,  (for  no  lawyer  ever  doubted  that,) 
but  because  it  has  been  thought  that  nothing  in  the  expressions  of 
the  judge  ought  to  have  induced  a  suspicion  that  he  meant  tot^e 
the  cause  from  the  jury.  Itis  clear,  therefore,  not  only  that  the  judge 
was  not  only  free  to  decline  the  directions  prayed  for  here,  but 
bound  not  to  give  it  The  meaning  of  the  parties  as  expressed  by 
Tthemselves  and  detailed  by  the  witness,  was  exclusively  for  the 
Ijury  who  alone  aric  competent,  in  legal  estimation,  to  the  construc- 
Tion  of  words  spoken;  and  perhaps  there  was  enough  even  in  point 
of  reason  to  warrant  the  verdict  But  it  is  said  there  is  positive 
error  in  the  direction  obtained  by  the  plaintifis,  that  "the  jury 
must  decide  from  the  testimony  in  the  cause.  If  they  belieVe  from 
that  testimony  that  the  defendant  agreed  for  the  consideration  set 
forth  in  his  statement,  ta  pay  the  whole  amount  of  the  mortgage, 
being  the  sum  of  four  thousand  one  himdrcd  dollars,  as  the  plain tiffi 
have  alleged,  then  such  agreement  constituted  a  Valid  contract ;  and 
if  the  plaintifis  have  performed  the  consideration,  they  are  entitled 
to  recover  the  anK>unt:  otherwise  not"  Who  can  doubt  it1  The 
direction  is  in  guarded  conformity  to  the  rights  of  the  jury  over  the 
facts.  But  it  is  said  that  it  was  so  ambiguous  as  to  authorise  a  ver- 
dict for  the  amount  of  the  mortgage,  although  all  the  instalments 
were  not  due  when  suit  was  brought.  But  the  propriety  of  such  a 
verdict  would  depend  on  the  terms  of  flie  promi^,  which  might  be 
to  pay  even  before  the  original  debt  should  be  due.  But  taking  for 
granted  that  the  judge  might  have  directed  the  contrary  as  matter 
of  law,  was  he  bound  to  go  beyond  the  proposition  submitted,  and 
present  the  case  in  every  aspect  of  which  it  was  susceptible  on  the 
evidence  ?  If  such  were  the  rule  no  judgment  would  ever  be 
afdrmed;  for  there  are  few  judges,  in  courts  of  error,  whose   inge^ 
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nuity  would  not  suggest  something  in  addition,  that  might  ha Ve  been 
appfopriatelr  said.  It  has,  however,  been  determined  by  this 
court, -when  its  vision  in  the  inspection  of  error  was  certainly  not 
dull,  that  a  judgment  is  not  to  be  reversed  because  the  judge  hsU 
not  made  all  the  remarks  of  which  the  nature  of  the  case  may 
admit.  Lilly  v.  PaschaWs  executors,  2  Serg.  S^  Bowie,  394,  But 
the  truth  is,  that  although  the  ludge  might  have  advised  a  verdict 
for  no  more  than  the  amount  of  the  instalments  due,  or  for  the  de- 
fendatit  generally,  it  would  have  been  error  to  direct  it;  the  terms 
of  the  promise,  as  well  as  performance  pf  the  consideration,  pre- 
senting questions  which  were  putely  for  ^e  jury. 

Whether  this  particular  cause  of  action  be  proper  for  a  statement, 
or  whether  the  statement  contains  any  cause  of  action,  or  whether 
a  valid  consideration  were  laid,  afe  points  that  might  be  mooted 
on  amotion  in  arrest  of  judgmeftt,  but  they  are  obviously  matters 
with  which  the  jury  had  nothing  to  da 

If  a  plaintiff,  having  stated  his  case  more  particularly  than  was 
necessary,  is  bound  to  prove  it  strictly  as  stated,  the  legislature  has 
attempted  in  vain  to  guard  against  the  common  law  mischief  of 
variance  between  the  allegata  and  the  probata,  for  which  many  a 
meritorious  plaintiff  was  turned  out  of  court  The  statement  act 
which  was  produced  by  the  inconvenience  of  strict  pleading  has 
always  been  liberally  construed  in  suppression  of  the  mischief,  and 
advancement  of  the  remedy ;  as  in  Boyd  y.  Gordon,  6  Serg.  4*  RawU^ 
53,  and  Riddle  v.  Stevens,  2  Serg.  ^  Rawle,  537,  where  an  aver- 
ment of  performance  of  previous  conditions  was  held  to  be  unneces- 
sary, little  would  be  gained  if  a  party  were  held  to  strict  proof 
of  circumstances,  merely  because  they  had  been  unnecessarily  set 
out  Even  at  the  common  law,  an  immaterial  averment,  which 
may  be  separated  from  the  principal  fact  without  prejudice  to  the 
cause  of  action^  while  a  sufficient  allegation  is  still  left,  requires  no 
proof  Siarkie's  Ev.pt.  IV.  347-8-9.  Here  in  addition  to  the  date 
of  the  promise  and  the  amount  claimed,  which  is  all  the  act  re- 
quires, the  plaintiff  set  forth  his  supplementary  statement,  various 
unnecessary  details  which  may  be  struck  out  leaving  a  distinct  sub- 
stantive cayseof  action;  and  as  the  averments  about  the  mortgage 
were  immaterial  they  might, consistently  with  the  nicest  principles^ 
of  the  common  law,  he  disregarded.  But  there  was  another  state- 
ment filed,  in  which  these  unnecessary  details  were  omitted;  and* 
why  might  not  the^plaintifis  recover  on  that,  as  on  a  particular 
count  in  a  declaration?  It  was  not  withdrawn  when  the  second 
was  filed,  and  the  plea  expressly  put  it  in  issue ;  why,  therefore, 
shall  not  the  second  be  considered  only  as  an  additional  count?    If  a 

flaintiff  may  not  state  his  case  in  several  ways  to  give  him  the 
enefitof  the  chances  a£R>rded  by  the  evidence,  and  is  nevertheless 
to  be  held  to  the  strictness  of  ccnnmon  law  proof,  his  condition  n 
worse  than  it  was  before  the  legislature  intenered  to  protect  him. 
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A  pronuse  in  consideraiion  of  fiMrbearmce  13  undoiibtedly  not 
binding,  if  there  were  originally  no  cause  of  action.    But  as  the 
plaintifi  wereentitl^  to  sue  the  Messrs.  SidwMs  as  assignees  of 
their  bonds  to  the  Messrs.  Reynolds^  tber^  was  a  sufficient  habiliiy, 
independent  of  the  assignn^ent  of  the  mortgage,  which,  however, 
being  proved  at  cfMnmoli  law,  might  well  go  to  the  jury  fi>r  whatit 
was  worth.    The  ddendant  will,  at  all  ,evenls«  have  the  benefit  of 
it  as  a  security,  as  amoly,  as  it  could  hk  epjcrjred  by  the  plaintifi 
or  the  ftlessrs.  BeytoUbf  whom  the  court  of  chancery  in  Maryland 
would  doubtless  comnel  to  assign  to  him,  if  the  asBignment  to  the 
pbintiA  were  in^id.    I  mention  thb  part  of  the  case  for  the  op- 
portunity which  it  presents,  (the  point  having  been  incidentally 
mentioned  in  the  argument,)  of  correcting  an  error  into  which  I 
feU,in  MMlcin  v.  A^kUAaughs  1  Pemu  /tov.  125,  by  asserting  that 
the  con^ruction,  as  well  as  the  existence  of  foreign  laws,  is  for  a 
jury  and  not  for  the  court    Municipal  law  is  a  matter  of  compact, 
and  assttch,  the  construction  of  |ore%n  statutes,  as  in  the  case  olf 
any  other  written  compact,  belongs  to  the  court    A  plausible  dis- 
tinction might  be  taken  in  thisre^^ct,between  the  written  and  the 
unwritten  law,  which  necessarily  rests  on  parol;  but  it  seems  to 
have  been  4isr€^rde4  in  Mk^Mm  v.  Fabrigas^  Coicp.  174*    Dough- 
ertg  V.  SmfdcTf  15  Serg.  ^  Samk,  86.    Comsegua  v.  Mllkut^  \  Pe- 
l6rs,C.C.  it.  225.    BMmsony^Cl^ordf  lfrash.aC.Ei  l.onA 
Selims  v.  Ddamare  hs.  Co.  id.  175— a  weij^t  of  authority  more 
than  sufficient  tobeUr  dowi^  any  argument  that  could  be  raised  on 
a  mere  theoretic  finindation. 

The  remaipinf  point  which  regards  the  suj^poded  recovery  of 
more  than  was  due  at  t)ie  institution  of  the  suit,  is  already  disposed 
of.  The  sum  to  be  recovered  depended  on  the  nature  of  the  pro- 
mise which  was  to  be  ascertained  bv  the  jury.  If  tiiere  was  any 
legal  impediment  to  a  recovery  of  the  whole,  it  was  the  business  of 
the  defendant  to  point  it  out  and  deare  the  benefit  of  It,  instead  of 
which  he  put  the  whole  to  fhe  court  as  an  unoiijf eel  matter  of  law. 
The  tenndof  the  promise  are  undoubtedly  so  uncertain  and  imper- 
fectly stated  by  the  witn^as  to  render  a  recovery  on  it  exceed- 
ingly dangerous;  but  having  po  discretioiif  we  cannot  reverse  fcr 
an  insufficiency  of  the  evi<|^ice,  and  we  discern  no  misdirection  in 
point  of  law. 

^  ,  ,  Judgment  affirmed. 

HoGBRS,  J.  dissented. 

HusTOH  and  Smith,  Justices,  not  having  heard  the  argoment,  eave 
no  opinion.  00 
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THOMAS  INGHAM  and  dthkn,  heirs  df  JO^SEPH  IN6HAH, 
deceased,  o^oJiul  MASON  CRARY  and  NATHAN  BEACH  • 

A  paK)lgilt6f  alotof  gvoiiadby  afHtliertobisinaMedda^shter»  liccoiii- 
paniedbjr  poaseaaioiiaiidvaltiftble  iviipTovdateminiitdeb^  th6  haibmvi  ait 
his  own  expai8e«  vesu  in  him  no  esute  inaddltioii  to  tb^  freeboU  Whi^ 
the  hiw  auows  him  in  ricbt  of  bis  wife. ' 

It  is  competent  to  gii^e  evidence  of  Wbat  was  said  prcviousljr  to  the  cxecu- 
tionof  a  deed,  in  order  to  establish  the  &6t  that  Uie  grantee  received  the 
deed  in  tnutfor  another* 

A  certified  copy  of  the  docket  entry  of  a  suit  caanot  be  received  to  cstabHab 
the  existence  of  a  former  suit  pending  for  the  same  eaose;  and  if  receiv- 
td,  the  cfrhn*  will  not  be  cured  by  the  instmction  c^  the  court  in  ibeir 
cha^  to  the  jury,  to  disregard  it, 

Wkn  of  error  to  Ae  Commori  Fleas  of  hnteriie  countr* 

This  was  an  aetloti  of  ejectanhiedt  (»rdiq;H(  hy  Josqih  Inghdtn  in  his 
life  tin(e,against  M(uo^  Cmry,  tor  ni  bdhse  IrM  lot  ib  the  borough 
of  WUkerimrre.  JfoAkan  Beath  #afe,  tin  ittoHon,  adftutted  io  be  a 
co-deksadiitAt  behis;  the  bndlOM  of  jMuoi/  Crctiry. 

The  evidence  ofthe  ^aintUTi  title  #a8, 29fh  Vbcv,  1805,  patent 
to  .AeiBsfVU,  for  fife  acres  and  one  hundred  dd  fifty-one  perches^ 
faichidiiiK  theM  hi  disjrate.  8d  August,  ISdS^  deM  Jesst  Fett  and 
wife  to  JoMi  hgham^  for  the  k>t  hidistnite;  l^th  July,  181^,  deed, 
JmuMs  itgham  t6  ChdHes  ISh^;  mi  September,  1831,  deed, 
Ckiirki  Kmiei/  to  Joseph  Migham 

EOioH  BauUhi,  Esq.  Waa  then  Called  «is  a  iiritness  by  the  pl^in- 
tUr,  to  testify^  that  an  ertlsitre,  lrhi<:h  Appeared  in  the  deed  of  19ih 
hsitr^  18t9,  tthgkam  to  ISmey^  #as  nhade  before  its  execution; 
ana  upon  Idscroia  examhfatioti  daid,  In  substance,  thai  that  deed 
\^aB  made  fo^  the  purpose  of  givii^  to  Ckartes  JKmeg^  who  was 
then  a  citizen  of  New  Jersey,  colour  of  title  to  the  lot  in  dispute. 
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io  as  to  enable  him  to  majptai^  an  ^ctment  in  the  Grcuit  Court 
of  the  United  States.  The  defendants  then  proposed  to  ask  the 
witness,  whether  he  did  not  then  receive  directions  to  brii^  a  suit 
in  that  court,  and  what  he  did  in  pursuance  of  those  directions. 
To  which  the  plaintiff  objected,  that  thej  could  not  prove  the  exis- 
tence of  a«su3  by  pmroi:  the  coitrt  overruled  the  oWectioQ,  and 
sealed  a  bill  of  exceptions  at  the  request  of  the  plaintiff 

The  witness  then,  in  substance  said,  that  he  had  brought  an 
ejectment  in  the  Circuit  Court  in  the  name  of  Charles  Knsey^  for 
the  lot  in  controversy. 

The  defendants  then  offered  in  evidence,  a  certified  copy  of  the 
'' docket  entries"  of  the  suit  brought  in  the  Circuit  Court  of  the 
United  States,  for  the  same  lot,  to  October  session,  1819.  To  which 
the  plaintiff  objected,  that  it  did  not  purport  to  be  an  entire  copy  of 
the  record.  The  objection  was  overruled  and  the  paper  admitted, 
to  which  the  plaintiff  excepted 

The  defendants  then  offered  and  stated  the  testimony  of  Jesse  Fdf, 
to  which  the  plaintiff  objected,  but  the  court  admitted  the  evidence^ 
^nd  sealed  a  bill  at  the  request  of  plaintiff 

The  witness  then  said :  "Mrs.  mghatn  the  wife  of  Jonas  higham^ 
about  1804,  called  on  me  and  said,  Uiat  she  had  a  legacy  left  her, 
which  she  wished  to  lay  out  for  her  daughter  Mrs.  rerry^  and  ap- 
plied to  me  to  buy'  the  lot  in  dispute.  We  agreed  upon  the  price, 
two  hundred  pounds,  aiid  the  deed  was  to  be  made  whenever  a 
release  of  the  lot  could  be  obtained  from  a  certain  mortgtige  upon 
it  and  other  lots.  The  release  was  obtained.  J<m(u  Ir^kam  was 
not  present  when  the  agreement  was  made  with  Mrs.  mgham ;  but 
he  and  I  executed  the  agreement  some  time  afterwards  accor^ng 
to  the  terms  which  she  and  I  made.  It  was  to  be  purchased  for 
Mrs.  Perry.  The  purchase  money  was  paid  with  the  money  of  Mrs. 
Ingham  by  the  hand  of  Benjamin  Perry ^  the  husband  of  Mrs.  /^«ny- 
I  had  expected  the  deed  was  to  be  made  to  Mr.  Perry  or  his  wife. 
Jonas  Ingham  brought  tome  the  release  from  tihe  mortgage ;  I  then 
asked  hun  in  whose  name  the  deed,  was  to  be  made,  he  said  in  his 
own  name :  he  did  not  say  then  it  was  for  Mrs.  Perry;  but  he  did 
say  that  Perry  was  trading  pretty  largely,  and  he  did  not  know  bow 
things  might  turn  out,  or  something  to  this  effect    Perry  bad  his 

Soodsin  iSie  shop  on  tiie  lot  when  the  deed  was  inade  by  me  to 
ona^  Ingham;  be  then  made  a  kitchen  of  the  shop  and  built  the 
bouse  which  is  now  on  the  lot ;  I  cannot  say  whose  money  he  built 
it  with.  Jonas  Ingham  and  his  family  were  down  while  Perry  was 
building*"  Being  cross  examined  he  said,  *'It  seems  to  me  that 
both  Mr.  and  Mrs.  Ingham  were  present  when  the  deed  was  exe^ 
cuted.  I  do  not  know  that  I  ever  heard  Ingham  say  that  it  was 
for  his  daughter,  or  where  the  money  was  to  come  from.  ,  Perry 
lived  io  th^  house  on  the  bt,  about  ten  years  after  it  was  bought ; 
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he  lived  there  until  it  was  sold  by  the  sheriff  as  his  propertj,to 
Beach^  and  afterwards  for  some  time.*' 

Other  testimony  was  then  given  \ij  the  defendants,  which  was 
in  substance,  that  in  1807,  Perry  built  the  house  on  the  lot  now  in 
dispute,  that  it  cost  from  one  thousand  five  hundred  to  three  thousand 
dollars.  They  then  exhibited  the  record  of  two  judgments  against 
Perry ;  the  first  for  about  two  thousand  dollars,  and  the  other  for 
about  two  thousand  five  hundred  dollars^— both  of  which  Beach 
had  paid  in  consequence  of  a  liability  so  to  do,  and  the  judgments 
were  assigned  to  him.  On  the  first  judgment  a  Jufa.  issued,  which 
was  levied  on  this  house  and  lot>  which  was  condemned,  and  subse- 
quently sold  by  the  sheriff  to  Nathctn  Beachy  the  defendant,  for  one 
dK>U8and  four  hundred  and  eighty-one  dollars.  Sheriff's  deed  dated 
2i  April,  1813. 

The  plaintiff  then  eave  ia  evidence  the  deed  of  release,  before 
gpoken  of,  of  this  lot  from  the  mortgage,  which  was  to  Jonas  htg- 
ham;  and  the  receipt  for  the  consideration  by  the  releasor  was 
'*  received  of  J.  Ingham,  per  Benfn,  Perry^^^  &c. 

The  court  (Scc^U  president,)  charged  the  juir  as  follows : 

"  The  Certificate  of  the  clerk  of  the  Circuit  Court  of  the  United 
States  produced  in  evidence  on  the  part  of  the  defendants,  was  not 
evidence  of  the  pendency  of  a  suit  for  the  lot  in  question  in  that 
icourt  at  the  time  this  suit  was  instituted. 

'^  The  plaintiff  on  his  part  has  shovni  a  legal  title  to  the  land  in 
question ;  but  the  defendants  resist  a  recovery,  and  claim  title  under 
kenjandfi  Perry j  as  whose  property  the  lot  was  sold;  and  who,  they 
allege,  was  the  equitable  owner.  If  the  jury  believe  firom  the 
evidence  that  the  land  in  question  was  a  gift  to  Perryj  by  Jcnas 
Ingham  the  father  of  Perry^s  wife ;  that  Perry  was  in  possession  at 
the  time,  or  went  into  possession  in  pursuance  of  such  gift,  and 
made  valuable  improvements  thereon,  and  continued  in  possession 
up  to  and  after  the  sale  to  Beach,  the  defendants  cannot  now  be 
disturbed :  their  title  must  prevail.  It  has  long  since  been  settled 
in  Pennsylvania,  that  a  gift  of  land,  accompanied  by  possession,  and 
by  the  donees  making  valuable  improvements  thereen,  was  valid. 
As  to  notice  oi  Perry* s  equitable  title,  the  law  is,  that  one  who  pur- 
chases a  legal  estate,  without  notice  of  an  equitable  interest,  takes 
it  discharged  of  the  equity.  Notice  of  an  equitable  title  may  be 
actual  or  l^al :  actual  notice  is  where  notice  in  fact  has  been 
given :  legal  notice  is  where  from  circumstances  there  is  a  violent 
pre8umptK>n  of  actual  notice.  A  clear,  unequivocal  and  undis- 
turbed possession  bv  the  equitable  owner,  is  notice  to  all  the  world 
of  his  claim.  A  Juclement  against  the  equitable  owner,  whilst  so  in 
possession,  a  juja^  levy,  condemnation  and  sale  thereon,  and  the 
sheriff's  deed  and  acknowledgment  thereof  to  the  purchaser  auHNUits 
io  legal  notice." 
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To  which  <^hiioli  the  plaintiff's  counsel  excepted,  and  the  court 
sealed  a  bill. 

Com/ngham  and  fUltetson  for  plaitttifis  m  error. 

The  evidence  contained  in  the  first  bib  of  exceptioiis  was,  in  sub- 
stance, parol  proof  of  the  existence  of  a  record  which  was  error. 
Vanhom  v.  fVickf  8  Serg.  4*  Rawle^  282.  It  was  not  the  best  evi- 
dence of  (he  fact ;  the  record  itself  was  better. 

Second  bm.  The  docket  entries  of  the  suit  in  the  CSrcuitCburt 
were  but  a  part  of  the  record.  Therecord  does  not  purport  to  be 
entire,  the  adndssionofwhich  in  evidence  was  clearly  error.  VmctM 
y.Huff,4Serg.^Rawte^SO0.  2  Saun.  Plea,  and  Ev.  17.  Wlunt 
Dig.  228,  No.  18, 14.  EdmiOon  v.  Scwari%f  13  Sav.  ^Rawle,  135. 
ChrMmv.  WhiiehiU,  16  Serg.  ^  RatOe,  106.  Ferguson y.  Har^ 
woodf  7  Cranchf  410* 

When  iUe^  evidence  is  adoiitted,  the  error  will  not  be  cured 
by  the  direction  of  the  court  to  the  jury  to  disregard  it     Scha^et 
y.Criizer,^  BiH.4aO.    Nashy.  GUkesori,  6  Serg.  ^  Ramie,  352. 
ThirdbUL  The  declarations  ofa  wife  should  not  be  received  in  evi- 
dence to  afiect  the  rights  of  her  husband.    1  PkU.  Bv.  64«    I  Bac 
Ab.4!»t,Htk  Baron  ^  Feme.     Webster  y.  MGennis,  5  Bin.  235.  But, 
the  evidence  should  not  have  beeji  received  for  another  reason ;  that 
all  previous  conversations  and  bargainin^on  the  subject  were  con-  ^ 
summated  by  and  merged  in  the  deed.    Uoxens  y.Stevenson^bSerg. " 
4*  Rattle,  422.    Hsagy  v.  Umherger,  lO  Serg.  Sf  Ravde,242.  Chru- 
tine  y.  WhitehiU,  16  Serg.  &  RavJe,  106.     CoUam  v.  Backer.  1 
Ramie,  IW.    MWiUiams  y.  Martin,  12  Serg.^Raak,it&d.    Wkart. 
Dig.  580,  Na  10.     Brown  v.  thfsinger,  I  Raade,  412. 

The  couH  assumed  the  fact  of  a  parol  gift  by  hgluan  to  his  son- 
in-law,  or  to  his  daughter,  which  there  was  no  evidence  to  support 
He  never  Intended  to  give  tlie  lot  to  Perry,  and  the  charge  of  the 
court  should  have  been  to  this  efiect  MBtLBnis.  Church  y.Jaques, 
I  Johns.  Chan.  450.    Lancaster  v.  Dcland,  1  ivaa^,  231. 

The  purchaser  of  a  l^al  title  is  not  effected  by  an  ecjuiW  of 
which  he  has  not  direct,  express  and  positive  notice.  SaM  v  ufa(- 
lagher,  14  Serg.  &  Ramie,  833. 

Mallary  and  Ureenough,  for  defendants  in  error. 

The  parol  evidence  mentioned  in  the  first  bill  of  exceptions,  wp« 
not  oflered  for  the  purpose  of  proving  the  existence  of  a  suit  in  the 
Gfcuit  Court,  but  to  diow  the  real  transacti(Hi  with  Aina^  and 
that  he  had  no  real  inter^  in  the  title,  which  was  made  to  him 
ffwlajiie,  ais  a  citizen  of  another  State,  in  order  to  give  jurisdiction 
to  that  coiirt:  and  ^,  to  meet  ^e  allegation  o^  the  plaintiff  that 
he  was  an  innocent  purchaser  of  the  I^^  title  vdthout  notice  of 
the  equity  of  Perry. 

The  tetovA  does  notshow  the  object  for  which  the  copy  of  the 
docket  entries  was  offered;  if  therefore  it  was  competent  for  any 
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purpose,  there  is  no  error  in  its  admission.  It  was  offered  and  re- 
ceived in  the  midst  of  the  testimony  of  the  witness,  who  detailed 
the  iacts  in  relation  to  the  execution  and  ^livery  of  the  deed  to 
ISnseuy  and  while  the  witness  wasspeakii^  of  the  object  ibr  which 
fliat  deed  was  given;  it  was  therefore  competent  to  show  the  date 
of  that  transaction :  for  a  transcript  is  sometunes  evidence!^ 
ticular  purpose.    Eiaemhart  v.  SHaj/makar^  14  Serg*  if  Rawle^  153. 

But  after  all  the  evidence  was  ^iven,  and  the  aspect  in  which 
the  cause  went  to  the  jury,  there  is  no  point  of  view  ip  which  it 
can  be  considered,  that  the  plaintiff  was  at  all  prejudiced  by  that 
evidence:andif  so,  this  court  will  not  reverse  the  judgment,  even 
if  it  was  illegally  admitted.  Allen  v.  Rodauif  1}  Serg.  4*  Anofe, 
362.  Brown  v.  Damtungt  4  Serg.  Sf  Raale^  4QB.  Edgar  v.  Bcies^ 
nSerg.SfRaiKie,44b. 

The  nue  that  the  declarations  of  a  wife  cannot  be  ^ven  in 
evidence  against  her  husband,  is  not  applicable  here:  nor  were  they 
oflered  as  mere  declarations,  but  asa  part  of  the  rev  geflOy  the  de- 
clarations of  one  engaged  in  making  the  contract  for  the  purchase 
of  the  lot:  if  die  had  been  acting  even  as  the  agent  of  her  husband, 
her  declarations  would  be  evidence.  CommonweaUh  v.  Eberly^  3 
Serff.  4*  Rcmle,  9.    Babb  v.  Clenwm,  12  Sei^.  if  Rook,  3S^ 

The  law  is  well  settled  that  a  parol  gift  by  a  father  to  a  child, 
accompanied  by  possession,  and  the  msdcing  of  valuable  improve- 
ments, givesa  good  title.  Syler  v.  Eckert,  1  bin.  378.  This  pod- 
tion  do^  not  seem  to  be  controverted  on  the  other  side,  but  it  is 
called  an  equity  of  which  the  plaintiffi  had  not  notice;  this  is  not 
so,  for  Perry  was  always  in  possession,  which  is  notice  to  every  one. 
BiUmgUm  v.  fVelsh,5  Bm.  199.  HarrUv.  Bell,  10  Serg. ^  Ravie, 
44.    Beekmanv.  FroUA^  Johns,  b^. 

The  opinion  of  the  court  was  delivered  by 

Gibson,  CL  J. — ^The  plaintiffi  claim  through  a  convevance  from 
their  father  to  Kmsey,  an  inhabitant  of  Jersey,  who  obtained  the 
Xegel  title  for  a  valuable  consideration,  as  it  is  aUe|;ed,  and  without 
notice  of  the  equitable  estate  of  Perry  and  his  wife,  which,  what- 
ever it  may  be,  is  vested^  at  least  for  her  life,  in  Beach^  one  of  the 
defendants.  To  rebut  this  allegation  of  a  purchase  without  notice, 
it  was  open  to  the  plaintift  to  mow  that  the  title  was  conveyed  to 
IRnsey  on  a  secret  trust  to  enable  the  grantor  to  institute  an  eject- 
ment in  tus name,  in  the  Circuit  Court  of  the  United  States^  and 
with  a  vi^w  to  this  the  defendants  might  clearly  examine  the  sub- 
scribing witness,  who  was  also  the  att^ney  of  the  parties,  not  only 
as  to  whatpa^ied  at  the  execution  of  the  deed,  but  as  to  what  he 
himself  did  m  consequence  of  it;  ^nd  if  it  should  turn  out,  as  it  did 
here,  that  he  immediately  instituted  an  ejectment  in  the  federal 
court,  on  failure  of  which  the  prei^iises  were  reconveyed  to  the 
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family  of  the  grantor,  it  would  furnish  not  only  competent  bat  satis- 
factory proof  that  the  original  conveyance  was  intended  merely 
to  give  colour  of  jurisdiction  to  that  court;  in  which  state  of  tb^ 
fact,  it  would  be  without  efiect  as  to  the  title  of  a  third  person. 

The  docket  entries  in  the  Qrcuit  Court  which  were  offered,  for 
any  thing  that  appears,  to  show  that  another  action  for  the  same 
land  was  pending  when  ^e  present  suit  was  instituted,  were  un- 
doubtedly inadmisable.  It  expressly  appears  by  the  act  of  authen- 
tication, that  the  whole  record  was  not  certified;  and  perhaps  there 
is  in  Pennsylvania,  a  peculiar  fitness  in  rejecting  the  arbitrary  and 
<^en  inaccurate  memoranda  and  references  from  the  minutes  on  the 
docket  to  the  various  parts  of  the  record,  as  evidence  of  its  con- 
tents. Even  convenience  would  not  be  served  by  relaxing  the  rule 
which  requires  the  whole  record  to  be  certified,  it  being  as  easy  to 
procure  the  whole  as  a  part ;  and  were  any  thing  less  than  the 
vidiole  to  suffice,  we  can  readily  see  what  abuses  would  ensue  from 
.  selecting  particular  parts  and  suppressing  the  rest  Here  the  iden- 
tity of  the  premises  was  the  fact  on  which  the  efiect  of  the  record 
as  evidence  in  the  cause  essentially  depended;  and  to  prove  h,  an 
abstract  of  the  description  in  the  declaration  was  certainly  inferior 
to  the  description  itself.  The  judge  himself  became  convinced  of 
the  incompetence  of  the  record,  and  directed  the  jury  to  disregard 
it ;  but  such  a  direction  was  held  in  Sheaffer  v.  Kreitzer^  6  Bin.  431, 
and  Mish  v.  Gilkeson,  5  Serg,  Sf  Raicle,  352,  insufficient  to  repair 
the  consequences  of  the  error. 

It  is  not  to  be  doubted  that  the  evidence  to  establish  the  trust, 
was  perfectly  competent  It  is  generally  true  that  previous  stipu- 
lations merge  in  the  conveyance  which  is  the  consummation  of  the 
agreement ;  and  tUs  holds  between  the  immediate  parties  in  r^;ard 
to  questions  of  satisfaction  of  previous  covenants,  but  not  between 
one  of  the  parties  and  a  third  person  in  regard  to  collateral  mat- 
ters; else  a  conv^ance  of  the  legal  estate  would,  in  every  case, 
rebut  the  implication  of  a  trust.  Mrs.  Ingham^  in  the  absence  of  her 
husband,  applies  to  Mr.  Fell  to  purchase  the  lot  in  dispute  for  the 
benefit  of  her  daughter  Mrs.  Perry.  The  terms  are  settled  and  re- 
duced to  writing ;  and,  at  the  time  fo^  executing  the  contract,  her 
ability  to  treat  is  recognized  by  her  husband,  who  takes  the  convey- 
ance to  himself  and  not  to  his  daughter,  only  because  he  deems  it 
prudent  to  vest  the  legal  estate  in  himself,  the  son-in-law  being  in 
trade.  Had  the  gift  to  the  daughter  been  purely  gratuitous,  it 
might  have  been  guarded  from  the  claims  of  her  husband's  credi- 
tors by  the  creation  of  a  trust ;  but  her  equity  arises  from  an  expen- 
diture of  money  by  her  husband  in  pursuance  of  an  understandii^ 
hj  all  jparties,  that  the  lot  with  the  improvements  should  be  a  pro- 
viMon  for  her ;  without  which  the  gift  would  be  void.  I  discover  na 
evidence  of  a  gift  to  Perry  himself,  in  the  absence  of  which  the  ex- 
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pendikire  of  his  inoiiey  would  give  him  no  estate,  in  addition  to  the 
freehold  which  the  law  allows  him  in  her  right;  which,  however,  is 
sufficient,  even  without  the  birth  of  a  child,  (the  wife  being  alive,) 
to  entire  the  defendants  to  a  vwdict;  and  diould  the  jury,  whose , 
province  it  is  to  judge  of  the  intuition- from  ihe  evidence,  be  satis- 
fied  that  the  gift  was  to  Perry,  or  to  him  and  his  wife  jointly,  the 
oase  would  certainly  be  no  worse  for  the  defendants.  In  the  ad- , 
mission  of  this  part  of  the  evidence,  therefore*  and  the  direction  of 
the  judge  as  to  its  legal  effect/ we  perceive  no  error;  but  for  the 
comparatively  unimportant  error  in  admitting  the  extract  of  a 
recofd,  we  r^ret  to  say  the  judgment  must  be  reveraed. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


HUGfi  BURNS,  JAMES  ROTINSON  and  JOHN  ROTHROCK,     2i 
against  the  HUNTINGDON  BANK,  for  -the  use  of  JOHN 
GEISSINGER. 

A  judgment  was  obtained  against  a  principal  who  gave  absbltit^  ball  toobtaSH' 
a  stay  of  execution; after  which  the  absolute  bail  were  sued  sod  jodgmeal 
oBtained against  them*.  Herd  :  That  one  of  two  sureties  in  ^e  orispnal 
obligation  who  paid  one  half  the  debt,  is  entitled  to  an  assignment  <»  the 
judgments  aj^st  Che  principal  and  the  absence  bail,  to  enable  him  to'  . 
indemnify  himself  for  Uie  amount  thus  p«d. 

The  order  of  the  court  of  Common  Pleas  makuig  such  assignment,  is  the 
subject  of  a  writ  of  error. 

Writ  of  erj'or  to  the  toutt  of  Common  Pl^as  of  Mifflid  c6unff. 

Robert  Bums  borrowed  from  the  Huntingdon  Hank,  ohe  thousand' 
dollars,  for  which  sum  he  gave.his'note  with  John  Geissinger^  and 
James  Mackey^  B&  endorsers.  The  note  not  tiaVing  been  paid  at 
maturity,  the  bank  sued  RAert  BufnSf  and  obtisdned  a  judgment 
against  him,  and  sued  Geissinger  and  Mackeijy  the  endor^iers,  and 
obtained  judgment  against  them.  On  the  24tb  Jahuary,  1818,'  . 
thigh  Burns,  James  Robinson  ind  John  ttothrock,  became^  die  abso- 
lute bail  in  the  judgment  against' jRo6erf  Bums,  under  the  7th  sec- 
tion of  the  act  of  21st  Mareh;  1806,  to  obtaSn  for  the  defendant,  a 
stay  of  execution  for  one  year  from  the  return  day  of  the  writ 
The  money  not  having  been  paid  within  the  year,  the  bank  sued 
the  recognizance  of  Hugh  BumsiJarhes  Robifuibn  and  John  Rothrock^ 
to  August  term,  1818,  and  obtained  a  judgment  against  them,  upon 
which  a  ^/ien/ocia^  issued,  and  was  levied  upon  real  estate,  which 
was  extended. 

Gfeismig'er,  having  paid  the  one  half  of  the  judgment  which  hatd 
been  obtained  againfit  Inm  and  Mackey  as  endorsers,  on  the  21^t 
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August*  1894,  Stained  from  the  court  of  ComnxMi  Fleas,  a  vAe 
upoD  Robert  Bumsj  the  principal,  and  Hugh  Bums,  James  Robinsom 
And  John  Rothrock,  the  absolute  bail,  to  show  cause  *'why  the  judg- 
ment at  the  suit  of  the  HunHngdon  Banky.  Robert  Bums^  and  any 
recognizance  in  that  suit,  should  not  be  marked  for  the  use  of  the 
mdMm  Geissenger,  for  the  purpose  of  enabling  him  to  indemnify 
himself  for  the  money  which  he  had  paid  in  me  suit  of  the  same 
bank  against  him  and  Mackey.^^ 

The  r%ht  of  the  court  to  enforce  this  rule  was  demed  on  two 
grounda  First  That  both  parties  are  bail  of  Robert  Bmns^  and 
neither  has  a  superior  equity.  And  second.  That  Geissinger  is  not, 
at  all  events,  entitled  to  the  interposition  of  the<equitable  power  of 
the  court,  until  he  has  paid  the  whole  of  the  money. 

Both  these  portions  were  overruled  by  the  court,  {Bumsidet 
president,)  who  made  the  rule  absolute. 

This  order  of  the  court  was  here  aligned  for  error. 

Potter  J  for  defendant  in  error,  moved  to  quash  the  writ,  on  the 
ground,  that  there  was  no  final  judgment,  but  a  mere  exercise  of 
the  discretion  of  the  court. 

Blanchardy  for  plaintiff  in  error.  The  exercise  of  the  power  of 
the  court  was  in  the  nature  of  an  action,  by  which  one  was  made 
liable  to  another  for  money;  in  all  such  cases  a  writ  of  error  will 
lie.  TJte  Commonwealth  v.  The  Judges  of  the  Common  Pleas  of 
PhUadelpUa  county,  3  Bin.  273. 

The  claim  of  Geissinger  to  the  right  to  have  execution  against 
the  absolute  bail,  is  in  the  nature  of  a  right  of  action  against  them, 
and  if  it  can  be  sustained,  must  have  the  essential  qualities  of  a 
right  of  action — privity  of  contract,  and  a  consideration;  neither  of 
these  exist  here.  Both  GeLmnger  ahd  Hugh  BmTis  and  others,  the 
absolute  baiU  are  liable  to  the  bank,  each  in  consequence  of  his 
independent  legal  obligation;  as  between  themselves  there  is  no 
privity,  and  neither  has  a  superior  equity  to  the  other ;  in  such 
cases  a  court  of  equity  will  not  interfere.  Viers  and  vnfe,  v.  Mont- 
gomery y  4  Cranch,  177. 

Equality  is  not  equity  between  sureties  bound  by  different  obli- 
gations, Peck  V.  Ellis,  2  Johns.  Chan,  Rep,  137.  Burrows  v. 
MWhann,  1  Desaussure's  Chan.  Rep.  409.  3  Har.  ^  MHen.  254. 
Ranch  v.  Becker,  12  Serg.  ^  Rawle,  412,  Bachelder  v.  /i*JSr,  17 
Mass.  Rep.  464. 

But  at  all  events  there  can  be  no  substitution  until  the  wh<Je 
debt  is  paid:  no  one  can  take  the  place  of  the  bank  until  it  is  first 
satisfied. 

Potter,  for  defendant  in  error.  The  bank  having  obtained  a 
judgment  against  the  principal  in  the  note,  who  procured  absolute 
bail  to  be  entered  for  a  stay  of  execution,  the  recognizance  then 
entered  into  became  a  part  of  the  judgment,  and  an  additional 
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«ecurity  to  the  bank :  and  npon  the  well  settled  principles  of  equity 
in  Pennsylvania,  a  security  who  pays  money  lor  the  principal  is 
entitled  to  all  the  securities  which  the  plaintiff  has  for  the  debt. 
Wolfersberger  v.  Bucher,  10  Serg.  ^  Rawle,  12.  The  same  doctrine 
is  C(Hitamed  in  Parsons  ▼•  Brvldock,  2  Vernon,  608,  If  the  Hun- 
tingdon bank  had  had  the  bond  of  a  third  perscHi  as  a  collateral 
security,  the  Endorsers  would  have  been  entitled  to  an  asagnmcnt 
of  itabo.  Hays  v.  Ward,  4  Johns.  Chan.  127.  The  doctrine  of 
substitution  does  not  depend  upon  privity  of  contract,  but  upon 
principles  of  equity  and  justice.  Vorsheimer  v.  Bucher;!  Serg.  4r 
Rawle,  9.  Lenox  v.  JtfCdll,  9  Serg.  Sf  Ramie,  309,  Classen  v. 
Morris,  10  Johns.  Rep.  524.  Waddington  v.  Redinburg,  2  Johns. 
Cases,  227.  King  v.  Baldwin,  2  Johns.  Chan.  654.  I  Eq.  Ca.  Ab. 
9a  1  Atkins,  135.  2  Peer  Wnis.  543.  Hamk  v.  Geddis,  16  Serg. 
Sf  Ramie,  2:^ 

The  endorsers  were  prejudiced  by  the  interference  of  the  abso- 
hite  bail  who  put  a  stop  to  the  proceeding  of  the  bank  to  obtain 
the  money. 

Haie,\Ti  reply.  We  are  concerned  as  well  for  the  bank,  as  for 
the  absolute  bail;  and  contend  that  in  no  case  can  the  sureties  claim 
an  assignment  of  the  judgment  or  other  securitv  against  the  prin- 
cipal until  they  have  paid  the  whole  debt  Here  Geissinger  has 
paid  but  one  half  of  the  debt,  and  under  these  circumstances  no 
court  has  power  to  interfere  with  the  securities  of  the  bank  until 
their  debt  is  paid  in  full. 

If  this  order  of  the  Common  Pleas  is  sustained  Geissinger  may 
take  out  a  lib.  fas.  for  the  one  half  of  the  judgment  and  at  son>e 
future  day  Mackey  may  pay  the  other  half  and  take  out  a  lib.  fas, 
for  bis  money :  or  before  such  payment  the  bank  may  take  out  a 
Kb.  fas.  for  the  balance  yet  due  to  them,  which  would  be  exceed- 
ingly inconvenienf  and  irregular,  and  which  shows  the  propriety  of 
t^e  rule,  that  the  whole  debt  must  be  paid. 

The  entry  of  absolute  bail  for  the  stay  of  execution  was  a  legal 
consequence,  and  which  the  endorsers  therefore  knew,  when  they 
undertook  the  responsibility  of  endorsing  for  Robert  Bums.  They 
were  not  prejudiced  by  this ;  and  if  they  were,  it  was  the  subject 
of  proof,  and  which  it  was  incumbent  upon  them  to  make. 

But  there  is  another  ground  of  objection.  Although  the  condi- 
tion of  the  reo^izance,  entered  into  by  the  absolutebail  was,  that 
the  defendant  in  the  judgment  should  pay  the  money  within  a  year, 
yet  time  was  not  of  the  essence  of  that  contract,  for  a  dischai^e  of 
the  original  judgment  at  any  time  thereafter,  would  be  a  discharge 
pro  tanto  of  the  recognizance,  whether  that  payment  be  made  by 
the  defendant  himself  or  by  any  collateral  security  which  the  plain- 
tiffi  had  for  their  money.  The  payment,  therefore,  by  Geissinger 
of  five  hundred  dollars,  discharged  the  judgment  against  the  princi- 
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pal  to  that  aiiK>unt;  and  of  course  disdj^arged  the  recogqusa^ce  <^ 
the  absolute  baiil  to  the  san^e  amount 

The  opinion  of  the  court  was  deKvered  by 

GiBSoir,  C.  J. — ^It  seems  the  bank  is  satisfied,  and  the  <(ue9tion  is 
betwcien  Geiisjmger^  who  actually  pajd  the  debt  of  Burm,  and  Rotk* 
rock  and  RdUtisofi^  who  were  bound  by  recognizance  and  jiid|gr 
ment  to  p^y  i^  As  against  Bums,  in  relation  to  whom  Geusmger 
stood  fts  ^  surety,  the  ^^ase  would  b.e  clear ;  but  it  is  said  that  as 
against  Rotkrock  and  Rcbinfion^  who  also  stand  in  the  relatioQ  of 
sureties,  and  not  in  privity  with  Geissingerp  there  is  not  the  same 
equity.  Privity  is  perhaps  essentia  to  a  claim  for  contributioD, 
hut  it  is  certainly  not  indi^pensible  to  the  right  of  subrogation;  of 
which  Partons  y.  Briddock^  2  Vern.  608,  is  an  emphatic  instance. 
There,  a  judgment  against  bail  in  an  action  on  the  several  bond  of 
the  principal,  was  decreed  to  be  assigned  to  the  sureties  who  had, 
in  the  meantime,  been  compelled  b^  ap  action  on  the  same  bond,  to 
pay  the  debt  Yet  there  was  nopnvity ;  and  although  both  parties 
stood  in  ^he  relation  of  surety  towards  the  principal,  they  never- 
theless stood  in  unequal  equibr  betweeiji  themselves,  becanae  the 
bail  had  «o  identified  hino^u  with  the  principal  as  not  to  be  dis- 
tinguiihed  from  him.  Nor  ought  they  to  be  distinguished  here, 
inasmuch  as  they  interposed  to  procure  a  personal  advantage  to 
the  principal,  and  to  the  detriment  of  the  surety,  who  might  per- 
haps, have  been  exonerated,  had  the  proceedi^  not  been  staid 
against  the  principal;  ^d  in  this  respect  the  case  k  rather  stnxiger 
than  Paraons  v.  Briddpck.  T^e  bank  being  satisfied,  there  is  there- 
fore no  dovbt  that  Gdsnnger  is  to  be  si^bstituted  for  the  amount 
paid  by  him.  On  the  other  hand,  ther^e  is  as  little  doubt  that  a 
writ  of  error  lies  on  an  order  like  the  present,  which  is  in  the  nature 
of  an  award  of  execution,  and  which  would  otherwise  leave  a  party 
injured  by  it,  without  remedy. 

Order  of  the  Common  Pleas  affirmed. 
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DANIEL  DEVINN?Y  qgamt  MARY  ANN  REEDER, 

The  Court  of  Common  Pleas  may  grant  a  new  trial  upon  the  terms,  that 
the  defendant  shall  pay  all  the  costs  which  have  accrued  up  to  the  time 
of  trial;  and  may  enforces  d^at  nde,  by  entering  judgment  upon  the  verdict 
a^nst  the  j>arty  refusing  to  comply  with  it. 

But  if  the  plamtiff  acquiesces  in  the  non-payment  of  the  jcosts,  by  proceed* 
log  to  take  testimony  on  a  commission  to  another  State,  or  proceeds  to 
enforce  the  payment  of  them  by  citation  and  attachment,  he  cannot 
a|]terwan}s  have  judjgpient  by  denult  of  the  paymienf  of  s^ch  costs. 

Error  to  Huntingdon  CQuntj^ 

T^  lyas  ^n  action  of  lejectment  brought  by  Mcai/  Ann  Reeder 
against  Doftiet  Devinney. 

At  January  term,  1818,  the  cause  was  tried  and  a  verdict  given 
for  tl^e  plaintiff  At  the  same  time  the  court  grants  a  new  trial, 
"on  payment  of  cosjts  by  the  defendant"  At  Jfovember  term,  1818, 
the  plaintiff  took  ^  pon^niBsion  to  Ohio,  to  take  the  testimony  of 
witnesses  on  interroga^r^es  filed  and  served  on  the  defendant  On 
motion  of  plaintiff's  po^nsel,  at  April  term,  1819,  a  rule  was 
granted  on  Vantd  Djsroimi^  ^S^J  ^^  ^^^  of  suit  up  ]to  the  time 
of  trial.  On  n^otion  of  pjaiptin's  counsel,  at  April  term,  1820,  a 
rule  was  granted  on  J)amd  Devin^f  to  show  cause  why  an  at- 
tachment Siould  not  issu^  against  him  for  not  paying  the  bill  of 
costs.  It  did  not  appear  by  the  record  whethfsr  these  rulfss  were 
served  or  not  On  the  26th  February,  1822,  on  motion  of  the 
plaintijQPs  attorney,  the  court  granted  a  rule  oU  the  defendant, 
"  that  judgment  1>e  entered  for  tl^eplaint^upon  the  verdict  on  the 
1st  day  of  June  next,  unless  the  costs  be  paid  agreeably  to  the 
terms  pipi  which  the  new  trial  was  granted."  On  the  3d  June, 
1822,  the  costs  not  having  been  paid,  the  prothonotary,  without 
motion,  but  by  direction  of  the  plaintiff's  attorney!  entered  judg* 
ment  for  the  plaintiff  according  to  the  rule. 

This  writ  of  error  was  sued  out  to  reverse  that  judgment 

Fisher^  for  p{aintiff  in  error — Contended,  that  the  proceeding  by 
the  defendant  in.  exroTf  after  the  new  tri^  was  awarded,  was  an 
election  from  two  remedies  by  which  she  was  bound.  The  pay- 
ment of  costs  by  the  defendant,  was  waived  by  the  plaintiff  pro- 
ceeding to  prepare  for  another  trial,  and  thus  putting  the  de-^ 
fendant  to  the  trouble  and  expense  of  taking  depositions  on  her 
commisnon  to  the  Stajte  of  Ohia  Clark  v.  MAnuUy,  3  Serg.  S^ 
fioiofe,  364,     Zeigler  Vj,  Fowler,  id.  988. 

Hale,  for  defendant  in  error. — ^The  payment  of  the  costs  was  a 
candUion  precedent  to  the  award  of  a  new  trial;  and  could  only  be 
enforced  by  a  rule  on  the  defendant  to  pay  them,  or  yield  the  right 
to  have  a  new  trial.  The  defendant  had  not  agreed  to  accept  the 
terms  offered  by  the  court,  and  could  not  therefore  be  compelled 
to  pay  the  costs  upon  attachment,  those  rules,  therefore  upon  him, 
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were  irregular;  the  only  one  which  could  legally  be  enforced  was 
the  last  one,  upon  which  the  court  acted. 

Tlie  judgment  entered  by  the  prothonotary  was  regular.  1 
TUPs  Prac.  506. 

The  opinion  of  the  court  was  delivered  by 

RoQBRSy  J.-^Afler  verdict  for  the  plaintifi^  the  court,  on  motioD, 
granted  a  new  trial  on  paym^it  of  cofi^  by  the  defendant  Awarding 
a  new  trial  on  terms,  is  the  every  day  practice  in  England,  and  there 
can  be  no  doubt  it  is  a  power  mherent  in  the  courts  of  this  State. 

Had  the  defendants  refused  to  pay  the  costs,  on  a  rule  granted 
for  that  purpose,  the  court  might  have  rendered  judgment  oh  the 
verdict;  which  would  be  in  the  nature  of  a  penalty,  for  a  non- 
compliance with  the  order  of  the  court  Instead  of  applying  to 
ttte  court  in  the  first  instance,  or  takin|  any  other  means  to  enforce 
compliance  with  the  order,  the  plaintiff  by  entering  a  rule  for  a 
commission,  treated  the  cause  in  the  same  manner  as  if  a  new  trial 
had  been  granted  without  condition.  Although  this  proceeding 
may  not  prevent  him  from  compelling  the  payment  of  the  costs  by 
attachment;  yet  by  this  step,  he  waives  the  r^ht  of  making  the 
payment  of  costs  a  condition  precedent  to  a  new  trial  At  the 
April  term,  1819,  the  court,  on  motion^  entered  a  rule  on  Pcmid 
Devmney  to  pay  the  costs  of  the  suit,  up  to  the  time  of  the  new  trial. 
At  the  April  term,  1820,  the  court  also,  on  motion^  granted  a  rule, 
to  show  cause,  why  an  attachment  should  not  issue  against  the 
defendant,  for  not  paying  the  bill  of  costs. 

Why  these  rules  were  not  enforced,  we  have  not  been  informed. 
We  have  no  evidence  that  they  were  abandoned  by  leave  of  the 
court;  but  the  contrary  appears.  On  the  2601  February,  1822, 
we  have  the  following  rule:  "  Rule,  that  judgment  be  entered  for 
plaintiff,  by  the  first  day  of  June  next,  unless  the  costs  be  paid, 
agreeably  to  the  terms  on  which  the  new  trial  was  granted.** 
And  on  the  3d  of  June,  we  have  this  entry:  "  The  defendant  hav- 
ing n^lected  to  pay  the  costs,  therefore  judgment  for  plaintiff 
agreeably  to  rule."  It  is  impossible  to  inspect  the  record,  without 
perceiving  that  the  tnile  on  which  judgment  was  given,  was  entered 
in  vacation  without  leave  of  the  court,  and  also  that  judgment  was 
signed  in  vacation,  without  any  proof  whatever  of  the  service  of 
the  rule  on  the  defendant.  This  is  a  practice  we  cannot  sanction. 
The  rule  for  the  payment  of  costs,  on  judgment,  is  an  act  of 
the  court,  which  cannot  be  entered  in  vacation;  but  must  be 
granted  by  the  court,  on  motion  in  open  court:  in  them,.not  in  the 
party,  is  vested  the  power  of  fixing  the  time  for  the  payment  of 
costs,  on  the  penalty  of  judgment  in  case  default  be  made.  It  is 
also  a  first  principle  in  the  administration  of  justice,  that  the  party 
on  whom  the  rule  is  gremted,  shall  have  reasonable  notice 

Judgment  reversed,  and  a  venire  de  novo  awarded 

GiBsojt,  C.  J.,  unwell,  and  not  present  at  the  argument 
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The  COMMONWEALTH  for  the  use  of  THOMAS  BEALE'S 
Administrators,  against  THOMAS  HENDERSON. 

An  administratioh  accGfunt  stated  and  filed  in  the  Register's  office,  is  not 
a  compliance  with  a  recognizance,  conditioned  for  the  settlement  of  an 
account ;  and  upon  a  suit  brought  upon  that  recognizance,  by  one  of  the 
heirs  of  the  estate,  which  the  administrator  represented,  he  is  entitled  to 
recover  nominal  damages,  although  the  jury  may  beMeve  that  his  interest 
in  the  estate  had  been  paid  to  him. 

It  is  error  to  submit  a  motion  of  law  to  the  jury. 

Writ  of  error  to  Mifflin  county. 

In  the  court  below  this  was  an  action  of  debt  brought  upon  a 
recognizance ;  ajid  the  following  were  all  the  facts  of  the  case. 

Thomas  Gilson,  in  1817,  died  intestate,  leaving  real  and  personal 
estate,  and  several  children,  one  of  whom  was  married  to  Thomas 
Bealej  the  plaintiiTs  intestate.  In  the  year  1816,  Thomas  Beetle^ 
obtained  from  the  Orphans'  Court  of  Mifflin  countj,  a  citation  to 
David  and  William  Gilson^  who  were  the  administrators  of  Jfto- 
mas  Gilson,  to  appear  and  settle  an  account  of  their  administration : 
at  subsequent  ternts  an  attachment  and  alias  attachment  were 
awarded  against  them,  upon  the  latter  the  sheriff  on  the  7th  March, 
1819,  brought  the  said  David  Bnd  fViUiam  Gilson  into  court  Tko- 
mas  Henderson  the  defendant,  then  entered  into  the  recognizance, 
upon  which  this  suit  is  brought,  in  the  sum  of  three  thousand  dol- 
lars ;  on  ccmdition  ^Uhat  the  said  David  Gilson  and  William  Gilson 
should  appear  at  the  Orphans'  Court,  to  be  held  the  third  Monday 
of  April  next,  and  settle  an  account  of  their  administration  of  the 
estate  of  Thomas  Gilson,  deceased."  This  was  the  plaintiff's  case, 
upon  showing  which,  he  rested. 

The  defendant  then  exhibited  an  account  of  the  administration 
of  the  estate  of  Thomas  Gilson,  deceased,  by  his  administrators, 
David  w^A  William  Gfifeon,  which  had  been  filed  by  them,  in  the 
Register's  office  of  Mifflin  county,  on  the  10th  March,  1819;  but 
which  had  never  been  approved  or  confirmed  by  the  Orphans' 
Court. 

Upon  this  evidence,  the  court  charged  the  jury  as  follows:  "We 
are  of  opinion  that  in  point  of  strict  Taw  the  plaintiff  is  entitled  to 
recover ;  but  if  the  jury  believe  that  Thomas  oeale  was  satisfied,  we 
leave  it  to  them  to  say  whether  the  plaintiff  is  entitled  to  one 
farthing ;  and  if  they  think  proper,  they  may  find  a  general  verdict 
for  the  defendant" 

Exception  was  taken  by  the  plaintiff  to  this  charge,  and  it  was 
assigned  as  error  in  this  court. 

Fisher,  for  plaintiff  in  error. 

Hale,  for  defendant  in  error. 

Per  Curiam.— The  judgment  of  the  court  of  Common  Pleas  is 
reversed,  because  the  court  left  the  determination  of  the  law  to 
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the  jury^  It  is  alpparent  thai  the'  plaintiff  is  etititled  to,  at  least, 
noimnal  damages  ^  Bot^ithstandtDg  which  the  court  left  it  to  fhe 
jury  to  say  whether  the  plaintiff  was  entitled  to  one  &rthing;  and 
instructed  them  that  if  they  t>elieved  Beale  was  satined,  they 
might  find  a  general  verdict  tor  the  defendiAt  In  this  there  was 
manifest  error. 

Judgment  reversed,  and  a  venire  de  novo  awarded.- 


F«1L&  ▼. 


ja^    MOHN  HALL,  Jr.  and  others  against  JOSUti  M.  BMMR. 

l«  m    ^  purchaser  at  sheriff**  sal^  before  the  de^d  is-  acknowledged,  has  Aoc 

ipw  402J        sudi  a  tiUe  to  the  land  struck  down  to  lum,  as  will  authorise  him  to  give 

4idC^324|    .  aleaseoftfaepremises^andif  he  does  give  such  a  lease  to  the  defendant 

as  whose  property  it  was  s^<^it  wiU  not  create  the  relation  of  landlord  and 

tenant  between  them,  so  as  to  estop  the  lessee  from  disputing  the  title  ol 

the  lessor. 

The  ^eral  rule  of  law^  that  a  tehant  shall  not  disptfte  the  tide  of  hi^hnd- 
lord,  is  restricted  to  cases  in  which  the  lease  has  been  ftdriy  obtained, 
without  ai^  nrisrepreseataUon,  management  or  fraud. 

The  date  of  a  deed  is /irima  facie  evidence  of  the  Ume  of  its  delivery,  but  it 
is  not  conclusive. 

The  recital  in  a  sheriff's  deed,  that  the  sale  was  made  on  a  certafti  daj, 
does  iA>t  estop  the  g^rantee  firom  showing  by  petrol^  that  it  was  made  dft  a 
prior  day. 

Whetiier  a  water-r^ht  and  Ult-hammer  are  i^urtenances  to  land,  and 
will  pass  by  a  sheriff's  sale,  made  by  virtue  of  a  judgment  upon  a  mort- 
gage of  the  land,  dejpends  upo6  the  facts  of  ihe  case,  and  must  be  submit- 
ted, as  a  matter  of  fact,  to  the  jury. 

If  the  court  should  decide  from  inspection  of  the  papers^  that  sach  a  right 
would  pass  as  an  appurtenant,  it  woukL  be  error, 

Wurr  of  error  to  the  court  of  Common  Pleas  of  Centre  county* 

This  was  an  action  of  ejectment  brought  by  Jofiah  M  Bemer^ 
against  John  HaU^  Jr.  to  recover  three  lots  of  ground,  a  house^ 
black  smith  shop^  tilt-hammer  and  water-right  in  the  borough  of 
Bellefonte. 

The  defendants  to<^  defence  for  the  black  smith  shop,  tilt-ham- 
mer and  water-right 

John  HaUf  Sr.  under  whose  title  both  parties  claimed,  was  the 
owner  of  three  lots  of  ground,  which  he  held  by  deeds  from  .Amiet 
Harris  and  wife:  the  lots  adjcdned  each  other  and  were  each  de- 
scribed in  the  deeds  from  Harris  to  ffo//,  Sr.  thus  **  containing  sixty 
feet  in  front  on  Spring  street,  extending  thence  westward  to  the 
water  edge  of  Spring  creek." 

James  Smiih,  who  was  the  owner  of  land  on  Spring  creek,  above 
and  near  to  these  three  lots,  by  deed,  dated  28th,  April,  1806,  con- 
veyed to  John  Hall 9  Sr.  "the  right  to  erect  a  dam  in  said  creek. 
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ttpon  the  land  of  the  said  Smith,  and  to  Hse  the  water  of  Spring, 
creek,  for  the  purpose  of  working  a  tilt-hammer  and  blade  mill; 
and  the  said  tlaU  k>  erect  no  other  mill." 

On  the  4th  of  January,  1819,  JoAn  Hall,  Sr.  and  wife  conveyed 
the  said  lots  to  John  liaU,  Jr.  and  described  the  property  in  the 
deed«  thus  *' three  certain  lots  of  ground  situate  in  the  borough  of 
Bellefonte,  being  Nos.  130, 131, 132^  in  the  plan  of  said  town,-on  the 
west  side,  and  fronting  on  Spring  street,  adjoining  each  other,  and 
extending  westward  to  the  water  edge  of  Spring  creek,  (they  being 
the  same  lots  which  James  Harris  and  wife  conveyed  to  John  Hall, 
Sr.)  together  with  all  and  singular  the  houses,  out  houses,  and  build- 
ings, ways,  woods,  waters,  water  courses,  rights,  libertiesr-privileg^ 
hereditaments  and  appurtenances,  whatsoever  thereunto  befeng- 
ing,.or  in  any  wise  appertaining,  and  the  rerersions  and  remain- 
ders, rents,  issues  and  profits  thereof.  Also,  all  the  estate,  right, 
title  and  interest,  use,  claim  and  demand  whatsoever  of  the  said 
John  HaUf  and  his  wife,  in  law,  equity  or  otherwise  howsoever,  of 
in  to  OF  out  of  the  same;  to  have  and  to  hold  the  said  three  lota 
of  ground^  hereditaments  and  premises  hereby  bargained  and  sold, 
with  the  appurtenances,  to  the  said  John  Hall,  the  younger,  his 
heirs  and  assigns  forever,  warranting  the  within  described  three 
lots  of  ground,  hereditaments  and  premises  hereby  bargatned  and 
sold,  with  the  appurtenances,  to  John  Hall,  Jr.  against  all  penotia 
whatsoever/' 

On  the  29th  October;  1821,  John  Hall,  Jr.  executed  a  mortgage 
to  Roland  Curtin,  upon  these  premises,  in  which  they  are  descnbed 
as  ''the three  lots,  Nos.  130, 131,  132, which  «A)An  ^/,  Sr. convey- 
ed to  John  Hall,  Jr.  together  with  the  buildings,  rights,  ways, 
water  coiurses,  and  appurtenances  whatsoetej^  thereunto  belonging, 
and  in  any  wise  appertaining." 

There  wai  an  amicable  judgment  confessed  by  the  defehdant 
John  Hall,  Jr,  upon  a  scire /ados,  on  this  mortj^e,  which  wds 
entered  Noi  3,  November  term,  1 824.  A  levari  facias  issued  on  this 
judgment  to  November  term,  1824,  Na*  4,  upon  which  the  pte- 
perty  was  sold  to  Josiah  AL  Benner,>  the  plaintiff,  for  one  tiK>lmnd 
and  five  dollar^. 

To  the  admission  of  these  proeieedings  m  evidence*  the  defen- 
dants objected :  that  they  are  not  r^ular ;  the  scire  facias  is  not 
signed  or  sealed  by  the  officer;  not  tested  of  any  term;  and  the 
judgment  purports  to  be  entered  before  the  test  day  of  die 
writ 

These  objections  were  overruled  and  exception  was  taken  by 
the  defendant 

After  the  sale  to  Benner,  the  skerifiT  who  made  it  Went  out  of 
office  before  a  deed  was  executed;  and  by  an  order  of  tke  courts 
his  successor  executed  a  deed  to  the  plaintiff,  on  the  26th  Aprils 
1825s  wUcb  was  acknowledged  in  open  court  die  fune  day^ 
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The  plaintiff  then  offered  in  evidence  a  lease  for  the  premifleB  in 
dispute  from  him  to  the  defendant^  dated  26th  November,  1824. 

The  defendant  objected  to  this  evidence  on  the  ground  that 
Josiak  M  Benner  had  no  right  to  give  a  lease,  not  havmg  recdved 
a  deed  from  the  sheriff,  that  the  deed  afterwards  received  by  him 
recites  the  sale  to  have  been  made  after  the  lease  purports  to  have 
been  executed,  and  that  t}ie  vrrit  of  levari  facias  was  not  returned. 

These  objections  were  overruled  by  the  court,  the  testimony 
admitted,  and  exception  taken  by  defendant 

The  plaintiff  then  gave  evidence  that  the  property  was  struck 
down  before  ihe  date  of  the  lease. 

The  defendants  gave  some  parol  evidence  of  the  drcomstances 
which  occurred  between  the  parties  at  the  time  the  lease  was  exe- 
cuted, from  which  they  contended  that  undue  means  were  made 
use  of  by  Benner^  in  obtaining  the  consent  of  Hail  to  execute  it 

The  defendants  thenoffer^  to  prove  '^  that  a  considerable  part 
of  the  shop  is  built  outside  of  the  three  town  lots,  and  on  the  tight 
conveyed  by  Smiih  to  Hall  the  elder,  by  deed,  dated  the  26th 
April,  1806;  that  on  the  26th  January,  1825,  and  after  the  m<»rt- 
gage  was  given.  Hall  the  elder,  conveyed  this  same  right  to  Hall 
the  vounger,  the  defendant  in  this  suit" 

T'his  evidence  was  objected  to  by  the  plaintiff  First  Becai:ffle 
the  defendant  is  a  tenant,  and  cannot  dispute  the  title  of  his  land- 
lord. And  second.  Because  the  written  papers  vest  the  title  in 
the  purchaser  at  sheriff's  sale. 

Oa  both  grounds  the  testimony  was  overruled  by  the  court,  who 
instructed  the  jury  '*that  the  plaintiff  had  shown  a  right  to  recover 
on  every  ground." 

1st  M  landlord,  it  is  a  sacred  principle  of  the  law,  that  the 
tenant  shall  not  dispute  the  title  of  his  landlord. 

2d.  That  the  fair  and  correct  construction  of  the  defendant's 
conveyance,  mortgage,  judgment,  sale  and  sheriff's  deed,  vested 
the  right  to  the  whole  property,  whatever  it  was,  in  the  plaintiff, 
and  that  the  conveyance  by  Smiih  was  an  appurtenance,  which 
attached  to,  and  passed  with  the  other  property. 

A  verdict  and  judgment  having  been  rendered  for  the  plaintiff, 
the  defendant  sued  out  this  writ  of  error. 

Ekmchard  and  Hale^  for  plaintiffi  in  error. 

Benner  having  had  no  title  whatever  to  the  premises  in  dispute 
at  the  date  of  the  lease,  he  could  not  create  a  tenancy,  and  that  he 
had  no  right,  is  established  by  the  case  of  Hawk  v.  Stoucht  5  Serg.  if 
Rawle,  167. 

If  the  lease  was  evidence  at  all,  it  was  only  admissible  to  show 
what  Hall  considered  was  sold  to  the  plain tifi)  and  not  as  conclusive 
evidence  of  what  the  plaintiffs  right  was. 

Whether  the  acceptance  of  the  lease  by  Ibll  was  a  surr«Hler 
of  his.  title,  was  a  matter  of  fact,  which  should  have  been  submit- 
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ted  to  the  jury,  under  all  the  evidence  which  was  given,  and  which 
was  ofiered  to  be  given  by  the  defendants.  HanMon  v.  Marsdenj 
6  Bifu  46.  Galloway  v.  Ogle,  2  Bin.  468.  Jackson,  ex  dem.  v.  Vos' 
hurgy.  7  Johns.  Rep.  186.  Mller  v.  MBridej  14  Serg.  6f  Ramie,  882. 
Brown  v.  Dysinger,  1  Ramie,  408. 

There  can  be  no  intendment  or  presumption  of  what  was  con- 
veyed to  John  Hall,  Jr.  previously  to  the  execution  of  the  mortgage, 
for  the  deeds  are  plain,  and  manifestly  convey  the  three  lots  of 
ground  and  nothing  else.  The  property  now  in  dispute  is  not  an 
caapwrtenant  to  the  lots,  but  is  of  itself  a  freehold,  which  came  to 
John  Hall,  Jr.  by  deeds  separate  and  independent  of  those  which 
conveyed  to  him  the  lots,  and  obtained  at  a  different  time:  and  that, 
after  the  execution  of  the  mortgage,  upon  which  the  plaintifi's  title 
is  predicated:  it  is  a  property  in  addition  to  the  lots  and  not  at  all 
embraced  within  the  description  as  contained  in  the  mortgage  or 
any  of  the  previous  conveyances.  Land  cannot  be  appurtenant  to 
land,  1  Plawden,  170.  8  Saunders,  401,  cited  BetlesmortKs  case,  2 
Rep.  32.  Blackburn  y.Edgley,  1  Peer  Wms.  603.  Smithson  v.  Cage^ 
Crake  Jos.  526. 
g    PoUer,  for  defendant  in  error. 

The  terms  of  the  several  deeds  which  conveyed  the  title  to  the 
mortgaged  premises  are  sufficiently  comprehensive  to  carry  the  ap- 
purtenance which  is  now  in  dispute.  Pickering  v.  Stapler,  5  Serg. 
4-  Ramie,  107.  Blaine  v.  Chambers,  I  Serg.  ^  Ramie,  169.  Dunbar 
V.  Jumper,  2  Yeates,  74.     Gray  v.  Hoidship,  17  Serg.  St  Ramie,  413. 

The  po6sesBi<Mi  of  the  water  right  or  appurtenant  always  accom- 
panied the  deeds;  and  it  is  apparent  firotn  all  the  papers  that  it 
was  the  intention  of  the  father  and  the  son  that  the  tilt-hammer 
and  the  water-right  was  to  pass  by  the  deed.  They  never  thought 
of  conveying  them  separately  until  after  this  cause  of  action  arose. 

The  lease  to  Hall,  Jr.  by  Benner  was  voluntarily  accepted,  and 
cannot  now  be  impeached.    Graham  v..  Moore,  4  Serg.  6f^  Ramie,  467. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J. — ^This  was  an  ejectment  for  three  lots  of  ^und,  house, 
blacksmith  shop,  and  tilt-hammer  in  the  borough  of^llefonte. 

The  defendants  took  defence  for  the  blacksmith  shop,  tilt-ham- 
mer and  water-right. 

The  first  bill  of  exception  was  to  the  admission  of  the  amicable 
scire  facias,  and  the  confession  of  judgment  thereon,  the  20th  of 
October,  1824,  for  seven  hundred  and  forty-two  doUars  and  sixty- 
eight  cents. 

The  objection  to  the  scire  facias  wbb,  that  it  was  not  regular;  not 
signed  and  sealed  by  the  officer,  and  not  tested  at  any  term:— to  the 
judgment,  because  it  purports  to  be  a  judgment  before  the  test  day 
of  the  scire  facias  on  tne  mortgage. 

The  law  is  well  settled,  that  a  man  may  waive  any  right  to  a 
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jmrticiilar  mode  of  judicial  proceeding  against  himseUl  The  phiii- 
tiffs  in  error  coald  not  have  been  proceeded  against  adversely  o» 
the  mortgage  in  any  other  way  than  by  ejectment,  or  by  a  scire 
fadas  un&r  the  act  of  affiembly.  But  when  the  mortgagor  is- alone 
\to  be  affected,  he  may  agree  to  dispense  with  both  these  modes  of 
proceeding,  which  have  been  provided,  as  well  for  his  protection, 
asa  remed^for  the  mor^agee.  Thisisoften  done  by  die  canient 
of  the  parties  to  save  costs;  sometimes  to  expedite  the  saJe,  and  the 
coUectioB  of  the  moneys  sometimes  to  render  a  purchaser  more 
secure  in  bis  title,  at  an  earlier  day  than  it  could  be  otherwise  done 
in  pursuance  of  a  previous  agreement  The  plaintifis  in  errcN*,  oo 
the  29th  of  October,  1824,  entered  an  amicable  scire  faciasj  and 
judjgment  thereon,  by  aCTeement,  with  the  mor^agee,  for  seven 
hundred  and  forty-two  dollars  and  axty-eigbt  cents. 

A  levari  faciasj  issued  to  the  November  term  followii^.  It  m^t, 
very  properly,  be  tested  of  the  preceding  term.  It  is  done  so  in 
other  cases,  where  execution  issues  on  a  judgment  entered  in  vaca- 
tion, to  die  next  succeeding  term. 

To  this  course,  aU  the  parties  in  interest  assented.  There  wa» 
nothing  done  in  contravention  of  any  rule  of  law  or  practice;  no^ 
body  i)ad  any  right  to  ^complain  of  it,  because  no  one  was  injured ; 
it  was  sanctioned  by  the  plaintiffi  in  error,  and  acquiesced  in  by 
them  until  the  trial  of  Uus  cause.  No  moti<Hi  was  made  to  set 
aside  the  proceedings  x>n  the  amicable  scire  facias,  or  the  sberifPs 
sale  under  ihem ;  no  writ  of  error  brought  to  reverse  them ;  they 
therefore,  by  their  acts  and  their  neglects,  expressly  or  tacitly, 
waived  all  objections,  if  any  existed.  A  judgment  erroneous  is 
good  until  reversed.  2  Serg.  4*  [Raule,  142.    4  Serg.  ^  Anofe,  497. 

The  record  was  evidence  against  them.  1  Sdk.  276, 290.  Ikbr 
292.     llSersr.^Raale,ieS. 

Wbedier  tbesherifi's  deed  pdldufy  acknowledged  and  certified 
under  the  seal  of  the  proper,  court,  as  directed  by  the  act  of  the 
i)th  of  April,  1802,  would  have  been  full  ^d  conclusive  evidence 
against  the  person  named  in  the  execution,  under  wbich  the  pre- 
mises were  sold,  is  not  a  question  now  made.  There  was  n^  error 
in  theadmisBionx)f  jthe  amicably  scire  fadas  and  the  proceedings 
on  it 

The  second  bill  of  exception  was  to  the  admission  of  a  lease, 
Moved  by  the  subscribing  witnesses,  from  J.  M  Bemter  and  P. 
BermeTy  Jr.  to  John  Holly  Jr.  for  three  lots  bearing  date,  November 
26,1824. 

The  defendant's  counsel  objected  to  it,  "  because  Philip  Bennery 
Jr.  and  J.  M.  Benner  had  no  right  to  make  a  lease.  They  had  not 
then  got  their  deed.  The  sheriff's  deed  recites  the  sale  as  made 
tfaeiiay  after  the  lease  purports  to  have  been  executed.  The  writ 
svas  not  returned.** 

It  is  true  a  man  cannot  grant  that  which  he  hath  not,  or  more 
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thaD  he  hath;  although  he  may  covenant  to  purchase  an  estate, 
and  levy  a  fine  to  uses,  which  will  be  good.  Bac.  Max.  58.  Peckf 
&c66. 

A  lease  doth  properly  signify  a  demise  or  letting  of  land,  &c. 
unto  another  for  a  lesser  time,  than  he  that  doth  let  it,  hath  in  it 
Sheo.  T.  266.  Plow.  421, 432. 

Assuming  the  above  authorities  to  be  law,  it  would  seem  to  be 
very  clear,  that  a  man  cannot  make  a  valid  lease  to  another  who  is 
in  possession  of  land,  when  such  lessor  has  no  interest,  title,  pos- 
session or  right  of  possession  in  the  premises  he  lets. 

The  tenant,  under  a  lease  made  by  such  a  lessor,  should  never 
be  estopped  from  disputing  his  landlord's  title.  To  a  tenant  so  cir- 
'Cumstanced,  the  doctrine  of  estoppel  is  totally  inapplicable,  yet  the 
lease  was  evidence.  The  acts  and  declarations  of  aparty  in  interest, 
and  to  the  suit,  are  evidence  against  him.  frhart.  Dig.  365, 
pL  405.     1  DaU.  65.  10  Serg.  4*  Scnole,  268.  Marshall  v.  Sheridan. 

The  evidence  was  therefore  properly  admitted,  both  as  the  deed 
and  as  the  declaration  of  the  defendants  below,  having  a  direct 
relation  to  the  matters  in  dispute. 

The  third  exceptk>n  was  to  the  admission  of  the  evidence  of 
William  Ward  nxki  James  MPehildnf  to  prove  that  the  property 
had  been  struck  down  before  the  lease  was  executed,  and  that  the 
date  of  the  lease  is  a  mistake. 

Prima  facie  every  deed  is  supposed  to  be  made  the  day  it  bean 
date.    3  lAv.  348.    1  SeL  Pr.  R.  422. 

But  it  takes  effect  from,  and  therefcNre  has  relation  to  the  time, 
iK>t  of  the  date,  but  of  its  delivery ;  and  this  is  always  presumed  to 
be  the  timeof  its  date,  unless  the  contrary  do  appear. .  The  time 
of  delivery  is  material;  and  is  always  to  be  tried  by  a  jury.  Sknt. 
T.72. 

It  would  be  easy  to  cite  authorities  on  this  point,  and  to  illustrate 
ihe  position  laid  down  by  a  great  variety  of  cases;  but  it  would  be  a 
useless  labour,  as  no  doubt '  can  be  entertained  of  its  correctness. 
It  is  however  contended,  that  admitting  the  law  to  be  as  above 
stated,  the  defendant  in  error  was  estopped  by  the  recital  in  the 
sheriff's  deed,  that  the  sale  was  made  on  the  27  th  November,  1824, 
from  showing  it  was  made  on  any  other  day.  A  general  recital  is 
no  estoppel,  yet  a  recital  of  a  particular  fact  is  so.  1  Shoto.  59. 
2  Leon.  11.  3  Leon.  118.  And  the  recital,  to  be  an  estoppel,  must 
he  materiaL  2  Leon.  11.  3  Leon.  118.  The  recital  of  the  day 
when  'the  property  was  sold  is  not  material,  and  therefore  the 
defendant  in  error  was  not  estopped  from  showine  the  truth.  A 
man  is  estopped  to  say  any  thing  against  his  own  deed.  Co.  Lit. 
363  b.  2  Black.  Com.  295.  Co.  Lit.  252  a.  But  this  was  not  the 
deed  of  the  defendant  inerror.  It  was  the  deed  of  the  sheriff  to 
him;  it  was  the  deed  of  a  ministerial  officer  authorised  to  make 
the  sale,  whose  mistakes  in  the  execution  of  his  duties  should  never 
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be  permitted  to  prejudice  the  rights  oi  tiie  grantee  by  way  of 
estoppeL    There  was  no  error  in  admitting  this  evidence. 

The  fourth  exception  was  to  the  rejection  of  the  following  evi- 
dence ofiered  by  the  plaintiffiin  error.  *^  That  considerable  part 
of  the  shop  is  built  outside  of  the  town  lots,  and  on  the  right  con- 
veyed by  Smith  to  Holly  the  elder,  that  on  the  26th  January,  1825, 
John  Holly  the  elder,  conveyed  to  John  HaH,  Jr.  all  his  right  under 
SnutVs  deed." 

<<  This  evidence  was  objected  to,  and  overruled  by  the  courl 
First  Because  the  defendant  is  a  tenant  and  cannot  dispute  the 
right  of  his  landlord.  And  second.  Because  the  written  papers 
vest  the  title  of  the  property  in  the  purchaser  at  sheriff^s  sale."  . 

If  the  opini<Hi  already  ^ven  on  the  previous  exceptions  is  correct, 
it  is  clear  that  the  plaintinis  should  have  been  allowed  to  prove  indiat ' 
they  ofiered;  they  had  proved  by  William  PeliUy  ^  that  he  was 
present  with  Betmer  and  naUy  beard  Benner  pressing  Hall  to  take  a 
lease;  Hall  down  spirited ;  Beimer  said  he  was  going  away  next  day, 
and  wanted  it  fixcuL  This  was  after  the  property  had  been  sdbd. 
Betmer  said  he  might  have  it  till  spring  on  easy  terms ;  did  not  want 
to  turn  him  out;  wanted  him  to  take  it ;  Betmer  said,  if  he  did  not 
take  a  lease,  he  would  be  under  the  necessity  of  removing  him  and 
obtaining  possession  by  the  sherifi;  HaU  said  he  wanted  to  see  Mr. 
Potter;  it  was  on  the  day  before  Betmer  was  to  start  away;  it 
was  in  the  afternoon  of  the  day." 

This  evidence  of  Pettity  corroborated  as  it  was,  by  Petrikin  and 
Wordy  was  sufficient,  connected  with  the  circumstances,  under 
which  the  lease  was  obtained,  to  induce  a  beUef  that  the  lease 
was  procured  by  management :  by  a  mggestiofalti  in  alleging  he 
had  purchased  the  whole  at  sheriff's  sale :  that  he  had  a  r^ht  to 
dispossess  themof  the  whole,  and  his  hurrying  them  into  the  exe- 
cution of  the  lease,  without  an  opportunity  of  consulting  their  coun- 
sel or  friends,  as  they  expressed  a  desire  to  do,  a  measure 
suggested  to  Bermer  by  Mr.  PetrUdny  as  a  safe  one  if  be  intended  to 
hold  the  property. 

The  plaintiffi  in  error  were  not  such  tenants  as  precluded  them 
from  showing  what  they  ofiered  to  prove.  The  very  question 
trying  waff,  whether  the  written  papers  vested  the  title  of  the 
property  in  the  purchaser  at  sherifi^s  sale?  If  they  did — ^what 
property?  Was  the  tilt-hammer  and  water  right  conveyed  by 
SnMu  to  Holly  Sr.  included  in  the  sale  made  by  the  sherifi?  Was 
any  thing  more  sold  than  three  lots?  If  not — did  the  three  lots 
extend  westerly  beyond  the  water's  edge  of  Spring  creek  ?  If  they 
did,  how  far— did  they  include  the  shop,  tilt-hammer  and  damt 
A  solution  of  these  questions  could  only  be  made  by  an  applicatioti 
of  the  description  of  the  property  contained  in  the  deed,  to  ttie  pro* 
perty  claimed  .under  it  The  situation  of  the  property  daimeit, 
and  the  relation  it  bore  to  the  property  described^  could  only  be 
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Bscertamed  by  parol  proot  The  court,  therefore,  erred  in  reject- 
ingthc  evidence. 

The  court  instructed  the  jury,  that  the  plaintiff  below  had 
shown  a  right  to  recover  on  every  ground:  First,  as  landlord— It 
is  a  sacred  principle  of  law,  that  the  tenant  shall  not  diq[>ute  the 
title  of  his  landlord.  Second.  That  the  fair  and  correct  construc- 
tion of  the  defendant's  conveyances,  mortgages,  judgment,  sale,  and 
sheriff^s  deed,  vested  the  right  of  the  wh5e  property,  whatever 
it  was,  in  the  plaintiff;  and  that  the  conveyance  by  Smith  vi^ba  an 
appurtenance  which  attached  to  the  property. 

To  this  charge  the  plaintiffi  in  error  excepted,  and  this  forms 
the  fifth  bill  of  exceptions. 

It  may  be  true,  as  a  general  principle  of  law,  that  the  tenant 
shall  not  dispute  the  title  of  his  landlord.  Yet  the  application  of 
this  general  principle  is  restricted  to  cases  in  which  the  lease  has 
been  fairly  obtained,  without  any  misrepresentation,  management 
or  fraud. 

A  lease  unfairly  obtained,  will  not  prevent  the  lessee  from  con- 
testing the  title  of  the  lessor.  Brown  v.  Dysinger^  1  Rcmle  408,  416, 
and  the  authorities  there  cited.  In  that  case,  the  only  evidence 
of  unfairness  was,  that  Walker  threatened  to  turn  Brown  out  of 
possession,  if  he  did  not  execute  a  lease;  a^d  that  Brouti  was  then 
very  sick  with  the  consumption,  and  died  sometime  the  following 
month.  The  case  under  conaderation  is  much  stronger  in  favour 
of  the  tenant  than  that  of  Broom. 

The  correctness  of  this  observation  will  be  manifest  by  a  refe- 
rence to  the  testimony  recited,  in  giving  tiie  opinion  in  this  cause, 
on  the  third  and  fourth  bills  of  exceptions.  Benner  urged  the  exe- 
cution of  the  lease  on  the  ground  that  he  had  a  right  to  the  pos- 
session of  the  whole  of  the  premises,  and  that  he  had  the  right 
to  remove  Hall  by  the  sheriff,  and  refused  Hall  time  to  consult 
his  counsel. 

This  was  a  suggestion  of  a  falsehood  calculated  to  mislead  HalL 
Benner  had  at  the  time  no  title  to  the  land.  The  levari  facias  was 
not  then  returned.  If  the  property  had  been  then  struck  off  to 
him,  there  was  no  record  of  it.  And  if  there  had  been,  the  sale 
was  liable  to  be  set  aside  at  the  instance  of  Hally  or  his  creditors; 
or  to  be  defeated  by  his  {Benner%)  neglect  to  comply  with  the 
conditions  of  sale. 

Until  the  sheriff's  deed  to  him  was  acknowledged,  he  could 
legally  take  no  step  to  obtain  possession;  and  even  then,  of  nothing 
not  contained  in  the  deed.  When  acknowledged,  he  must  have 
given  three  month's  notice  before  he  could  have  a  jury  called  to 
dispossess  Hail,  which  would  have  prevented  him  nrom  removing 
him  by  the  sheriff  forthwith,  as  it  was  evidently  insinuated  he  had 
a  power  to  da    The  proposition,  which  was  made  on  the  26th  of 
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November,  1624,  was  to  lease  it  to  him  mta  spring,  od  easy  terms; 
when  it  appears  that  the  sheriff's  deed  to  Benner  was  not  acknow- 
ledged untU  the  26th  April,  1825. 

If  this  case  does  not  exhibit  all  those  features  of  man^eraent, 
unfair  and  uncandid  conduct,  as  well  as  misrepresentatioD  on  the 
part  of  Benner^  I  should  be  at  a  loss  to  conceiTe  one  what  woukL 
It  is  evident  that  Hall  was  taken  by  surprise,  and  was  artfuUj  in- 
veigled and  burned  into  the  execution  of  the  lease,  witboat  any 
importunity  of  consulting  his  friends  or  his  counsel,  which  he 
desired  to  da 

There  is  a  wide  difierence  between  the  case  of  a  lease  firom  a 
person  having  title  or  possession;  and  that  of  a  lease  from  one 
having  no  titkf  no  possesion  or  no  right  to  possession,  as  to  the  coo- 
clusiveness  of  the  evidence.  In  the  former  case,  generally  speak- 
ing, the  tenant  would  be  estopped  from  disputing  his  landlord'^ 
title,  unless  fraud,  mistake  or  irapoiitioo,  be  clearly  proved.  In 
the  latter  case,  the  lessee  woula  not  be  concluded  by  the  lease^ 
because  the  obtaining  a  lease  under  such  circumstimces,  would 
generally  be  coqsidered  as  un&irly  procured.  The  plamtift  in 
error,  on  the  facts  disclosed  by  the  defendant  in  error,  should  have 
been  allowed  to  have  impeached  the  lease:  and  the  testimony  of 
PettU  and  the  other  witnesses  should  have  been  submitted,  to  the 
jury. 

The  court  unquestionablyerred  in  the  instructions  gi^en  to  the 
junr  on  the  second  point  The  fair  and  correct  construe  tion  of  the 
defendant's  conveyances,  mortgages,  judgment,  sale  and  sheriff's 
deed,  arising  on  the  face  of  the  papers,  without  reference  to  any 
extrinsic  circumstance,  is  that  nothing  more  was  sold  under  the 
mortgage  than  what  was  contained  in  the  descriptkm  of  the  pro* 
perty  mortgaged,  and  that  nothing  more  vested  in  the  purchaser. 

The  mortgage  was  for  three  lot^  which  John  HaU^  the  elder,  had 
conveyed  to  Jb^  Hall^  Jr.  Those  lots  were  described  by  ^los.  190,. 
131  and  132,  in  the  town  plot  of  BeUefonte,  with  clearly  designated 
boundaries:  each  containing  sixty  feet  in  front  on  Spring  street, 
and  extendmg  thence  westwardly  to  the  water's  edge  of  Spring 
creek.  On  the  face  of  the  title  papers,  these  three  loto,  only,  were 
conveyed  to  Benner.  The  sale  was  effected  by  a  proceeding  on  the 
mortgage.  The  Sherifi  could  sell  no  proper^  which  was  not  de- 
scribed m  flie  mortage,  and  conveyed  by  it,  unless  from  its  very 
nature  and  quality,  it  was  necessary  to  the  enjoyment  of  what  was 
actually  described. 

If  a  mill  had  been  within  the  boundaries  of  the  lots  sold,  and  it 
had  been  granted,  the  water  as  used  for  the  mill  would  have  passed 
as  appurtenant  to  it  3  SaUc.  40. 

But  if  a  man  sells  a  mill  cum  pertinenHiSf  and  the  jury  find  a  kiln 
was  occupied  with  the  mill  for  many  years,  the  kiln  diall  not  pes 
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bf  those  words,  (or  it  mi^  be  a  lime  Idla;  and  mighl  ha?e  iio> 
relation  to  the  mill:  bot  h  the  jury  had  found  it  to^  be  a  malt  kiln, 
it  might  be  otherwise.    Shep.  T.  89-^0. 

Stnctly  speaking  lands  cannot  be  appurtenant  to  lands,  or  a 
messuage  to  a  messuage.  Plow.  170.     1  SiL  Ab.  91. 

But  the  word  pertera  may  be  taken  in  the  sense  of  umaUy  letten 
or  occupied  with  the  land*  Plow.  170.  Lands  shall  pass  on  a  lease 
or  devise  of  a  house  as  pertaining  to  the  saDne,  when  it  hath  been 
used  and  occupied  with  it,  ten  years  or  more:  which  is  adjudged  a 
sufficient  time  to  make  it  appertaining  to  the  house.'  Cro.  Eliz^ 
704.  A  grant  of  a  manor  cum  pertinerUiiSf  it  is  said,  will  pass  all 
things  belonging  to  the  manor,   Choeh^sR.  31. 

But  in  all  tl^  cases,  it  must  be  ascertained  by  parol  proof, 
what  wa&  usually  letten  or  occupied  with  the  land,  the  messuage, 
mill  or  manor,  unless  the  extent  of  the  claim  appears  on  the  face  of 
the  paper  title:  and  even  then  to  settle  what  lands,  what  waters,- 
what  dams  or  races  have  been  used  and  occupied  as  appertaining 
to  the  property  purchased. 

All  these  are  questions  involving  matters  of  iaet,  not  appearing 
on  the  face  of  the  title  papers,  and  should  have  been  submitted  to 
the  jury  for  their  decision.  The  court  excluded  very  important 
evidence  as  to  the  relative  situation  of  the  two  properties:  refused 
to  let  the  plaintiffs  in  error  prove  that  the  shop  was  partly  situated 
on  the  tract  bought  of  Smith*  and  net  mcluded  in  the  mortgage,, 
which  went  to  shut  out  all  the  evidence  of  plaintiffi  in  error,  as  t^ 
their  title,  their  possession  and  occupancy:  the  situation  of  the  dam^ 
the  race,  and  the  land  purchased  of  Smith;  and  then  instructed  Uie 
j*ury  that  all  the  rights  vested  by  the  paper  title  in  the  defendants 
m  error;  and  by  it  they  were  entitled  to  recover. 

Who  can  say,  on  looking  over  the  paper  title,  which  was  the 
most  worthy:  the  property  derived  from  Smithy  or  that  derived 
from  Harris.  That  which  is  the  most  worthy  is  tiie  principal:  and 
when  ascertained  by  a  grant  of  it,  that  which  is  less  worthy  or 
i^ident,  or  accessary,  shall  pass  by  the  grant  The  prineipal  wilt 
Bot  pass  by  the  grant  of  the  incident  er  accessary.  Aceessorium  non 
ducit^  ted  aequitur  suum  principale.  Shep.  71 89. 

For  any  thing  that  appears  to  the  contrary,  the  right  derived 
from  Smith  may  be  the  principal.  The  deed  irom  him  to  HaU 
senior,  beats  date  the  20th  of  ^ril.  1806.  The  deed  from  Harris 
to  Hull  bears  date  the  27th  of  November,  1807.  The  title  to  the. 
property  purchased  of  SmUh  is  above  a  year  and  six  mcmths  older  . 
than  that  of  Harris  jo  HaU.  The  title  to  the  property  acquired  by 
the  purchase  from"  Smiih  ^tmted  in  HaU  independent  of  the  three 
lots  granted  bv  Harris  to  him,  more  than  eighteen  m<Hiths  prior  to 
the  title  acquired  from  Harris.  It  was  not,  therefore,  during  that 
^e  appurtenant  to  the  three  lots  purchased  of  Harris*  If  it  ever 
become  appurtenant  thereto,  when  and  howt    This  can  enly  be 
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shown  bj  matter  t^  oott.    It  was  not  purchased  as  a  Decenary 
appendant  to  the  enjoyment  of  the  three  town  lots,  because  it  was 

Eurchased  long  before  HaU  became  the  owner  of  the  three  town 
>t8.  From  all  that  appears,  the  properbr  purchased  of  Smith  was 
the  principal,  and  the  purchase  from  Hems  was  the  acceanry; 
and  requisite  to  the  mil  enjoyment  of  the  rights  purchased  of 
Smiih.  These  matters  may  be  tnade  to  wear  a  very  diflferent 
complexion  from  that  which  they  exhibit  now  on  the  foce  of  the 
papers. 

Judgment  reversed,  and  s,  venire  de  novo  awarded. 


CHARLES  COX  againsi  JOHN  NORTON,  who  survived 
GEORGE  HANAWALT. 

In  a  flttit  brought  by  the  admmiatrators  of  a  deceased's  estate,  to  recover  the 
mirchase  money  of  land,  sold  by  them  in  pursuance  of  an  order  of  the 
Orphans'  Court,  one  of  the  hdrs  of  that  estate,  who  had  at  the  bar, 
upon  the  trial  of  the  cause,  released  all  his  interest  in  the  estate  to  ano- 
ther of  the  heu^  is  a  competent  witness  for  the  plaintiffs. 

A  witness,  who  swore  before  arbitrators,  that  from  an  entry  in  lus  book, 
which  he  had  then  before  him,  he  knew  an  occurrence  had  taken  place 
on  a  certain  day,  having  died  before  the  trial  of  the  cause  in  court;  it  is 
competent  to  prove  what  he  swore  before  the  arbitrators  without  the 
i)roduction  of  Uie  book. 

The  &ct  of  a  paper  having  been  ^ven  in  evidence  before  arbitratOTs,  with- 
out objection,  is  no  reason  why  it  should  be  received  upon  the  trial  of  the 
cause  m  court,  if  it  is  otherwise  illegal 

Writ  of  error  to  the  Special  Court  of  Mifflin  county,  {Reed, 
president.) 

This  was  an  action  of  debt  upon  a  bond  brought  by  John  NorUm^ 
who  survived  George  Hanawah  against  Charles  Cox.  The  plaintiff 
Norton  and  Hanawalt  were  the  administrators  of  Philip  PawdL, 
deceased,  and  as  such,  by  an  order  of  the  Orphans'  Court,  sold  the 
real  estate  of  the  deceaised  to  Charles  Cox^  the  defendant  below, 
and  took  his  bonds  for  the  purchase  nx>ney,  upon  one  of  which 
this  suit  was' brought. 

The  only  diing  to  be  tried  in  the  cause  was  the  genuin^iess  of  a 
receipt  dated  22d  October,  1824,  allied  to  have  been  given  by 
George  Hanawalt  in  his  life  time,  to  the  defendant,  for  <»ie  thousand 
one  hundred  dollars.  Many  bills  of  exception  were  taken  to  the 
admission  and  rejection  of  evidence,  during  the  course  of  the  trial, 
only  three  of  which  are  material  to  be  stated. 

The  cause  had  been  tried  before  arbitrators,  when  the  subscrSn 
ing  witness  to  the  receipt  testified  that  the  receipt  was  siened  by 
George  Hanavoalt  on  the  day  it  bears  date,  and  at  a  certain  pbce. 
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A  witness  was  then  called  to  prove  that  on  the  day  the  receipt 
bears  date,  George  Hanawalt  was  at  another  place.  The  witness 
brought  his  day  book  before  the  arbitrators,  and  having  it  Open 
before  him,  he  said  that  from  an  entry  in  it,  he  knew  that  George 
Hanawkk  was  in  Waynesburg  that  day.  Before  the  cause  was 
tried  in  court,  that  witness  di^,  and  the  plaintiff  offered  to  prove 
what  he  swore  before  the  arbitrators.  The  witness  by  whom  it 
was  offered  to  be  proved,  having  been  asked  whether  the  witness 
before  the  arbitrators  spoke  of  the  date,  independently  of  his  .book, 
answered,  ^  I  can't  remember  that  he  undertook  to  speak  of  any 
date  independently  of  his  book  entry  which  he  opened.'' 

The  defendant  objected  to  the  evidence  on  the  ground  that  the 
book  was  not  produced.  The  objection  was  overruled  and  excep- 
tbn  taken  by  the  defendant 

John  Hainan^  who  had  nurchased  a  share  of  the  estate  of  Philip 
PoweUy  deceased,  executed  a  release  of  it  at  the  bar  to  one  of  the 
other  heirs,  and  was  offered  as  a  witness ;  to  which  the  defendant 
objected,  but  the  testimony  was  admitted,  and  exception  taken  by 
defendant  ^  ^ 

The  plaintifl  had  procured  a  statement  in  the  hand  writing  of 
Mr.  Rdstony  of  Philadelphia,  of  money  which  the  defendant  Cox 
had  received  there.  The  defendant  gave  notice  to  the  plaintiff  to- 
produce  it  before  the  arbitrators ;  it  was  there  produced  and  read 
in  evidence  without  objection.  The  same  paper  was  produced  in 
court  on  notice,  and  the  defendant  offered  it  in  evidence  on  the 
ground  that  it  had  been  admitted  before  the  arbitrators  without 
objection.  The  plaintiff  objected  to  it,  the  court  overruled  it,  and 
sealed  a  bill  of  exceptions  at  the  instance  of  defendant 

Alexander  and  Potter^  for  plaintiff  in  error. 

The  witness  before  the  arbitrators  spoke  from  the  entry  in  his 
book,  it  was  an  essential  part  of  his  testimony  which  we  had  a 
right  to  see;  giving  evidence  of  what  the  witness  swore,  without 
tl^  production  of  the  book,  was  giving  parol  proof  of  what  was  in 
writing.  Juniata  Bank  v.  Brown,  5  Serg.  4*  i^^^ofe,  226. 

John  Human  should  not  have  been  permitted  to  testify;  he  was 
one  of  the  heirs  of  PowM  for  whose  use  the  suit  was  prosecuting; 
he  had  been  the  party  interested-^had  been  engaged  for  several 
years  preparing  for  the  trial,  had  all  his  feelings  embarked  in  it, 
and  upon  the  tnalf  he  transfers  his  interest  in  the  suit  to  a  third 
person,  and  does  notrelease  to  the  party  in  the  cause.  He  being  a 
party  in  interest,  was  liable  for  costs,  although  not  nominally  a 
party,  and  he  could  not  release  himself  from  that  liability. 

ll^e  paper  in  the  hand  writing  of  Mr.  Ralston,  would  have 
shown  where  the  defendant  got  the  money  for  which  the  receipt 
was  given;  and  having  been  read  in  evidence  before  the  arbitral 
tors  without  objection,  and  then  produced  in  court  by  the  plaintiff, 
it  was  competent  evidence. 
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Blanchard  and  Hakt  for  4fefendajijt  in  error.  Vfbpm  the  couvt 
(declined  to  bear* 

The  opinion  of  the  court  was  defivered  by 

HusT05^  J. — Of  the  nine  bills  of  exception  to  testimony,  sealed 
by  the  court  below,  at  the  instance  of  the  defendants  counsel,  oolj 
three  were  relied  on  in  this  court  The  .wait  was  broi^ht  by  J\&rtm 
and  HanawaU,  in  the  lif(^me  of  the  latter,  to  recover  the  price  of 
a  tract  of  Iand»  sold  by  them,  under  an  order  of  theOcpbcms'  Court,  as 
administrators  of  Philip  Powell^  to  the  defendant  John  Haman  was 
entitled  to  the  share  of  one  of  the  heirs  of  PinoeU^andbaving  executed 
a  release  of  his  interest  to  another  of  the  heirs  was  admitted  as  a 
witness.  We  have  in  tbb  state  admitted  the  plaintiflfin  the  cause 
after  suit  brought ;  or  what  is  the  same  thing  in  substance,  a  naan 
who  contemplates  bringing  a  suit,  has  been  permitted  to  asa^hig 
interest,  and  be  a  witness.  I  have  always  believed,  and  expenencQ 
strengthens  this  belief^  that  by  so  doing,  we  have  not  improved  the 
administration  of  justice.  But  this  is  not  that  case.  J.' Haman^ 
was  perhaps,  not  at  all  interested  in  the  suit  trying.  The  admin]»> 
trators  and  their  bail  were^Uable  to  him  whether  they  recovered 
or  not :  but  he  was  not  at  all  events  a  party — not  liable  for  cost^ 
and  not  efiected,  except  so  far  as  the  plaintiff  would  be  less  able  to 
pay,  if  he  did  not  succeed  in  this  suit :  for  it  must  be  remembered^ 
that  the  whole  matter  in  dispute  was  the  amoimt  paid  by  the  de- 
fendant to  the  plaintiff:  or  in  other  words,  whether  a  receipt  pro- 
duced by  the  defendant  was  the  receipt  of  the  plaintiff  Alter  the 
release,  Haman  was  a  witness  within  all  the  decisions  in  this  and 
other  states,  made  since  releases  by  witnesses  were  known. 

This  cause  had  been  tried  under  our  act  of  aesembfy  before 
arbitrators,  and  on  .that  trial,  Anthony  £//on  had  been  examined  as 
a  witness;  he  was  now  dead;  what  be  swore  wasproved  by  a  wit- 
ness in  this  cause,  viz :  That  on  the  22d  day  of  (Mober,  1824,  he 
had  George  HanawalCs  horse  in  Waynesburg,  {the  receipt  was 
dated  on  that  day,)  that  George  Hanasaxili^  bron^t  the  horse  to 
the  shop  himseir,  and  that  it  was  in  the  a^Kernoon  of  that  day. 
Witness  added,  Mr.  Elton  brought  in  bis  day  book,  and  had  it  open 
when  he  gave  his  testimony,  and  said  ^'I  cannot  say  that  he  reued 
on  his  book  and  not  on  his  memory ;  I  don't  remember,  and  I  can't 
remember  that  he  undertook  to  speak  of  any  date  independently 
of  his  book." 

The  objection  to  thb  evidence  was,  that  the  book  might  have 
been  produced  in  court  at  the  time  the  witness  gave  this  testimoDV. 
If  Mr.  jEbon  had  been  alive,  and  giving  testimony,  and  had  said 
be  could  fix  the  time>from  an  entry  in  his  day  book,  there  might 
have  been  some  pretence  that  the  other  party  oa  thjsir  chmb  ex- 
amination should  have  the  advantage  of  seeing  the  day  book  and 
ithe  entries,  and  the  regularity  of  those  entries.    Though  I  do  not 
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know  that  sucbhas  beea  tbe  pfacike*  A  witnesB  ealM  to  fix  a 
date,  often  says^  be  has  referred  to  his  books  after  he  had  been 
mibpenaed,  as  to  the  date  of  a  deed,  note  or  receipt  gweaat  the  . 
tinie,  and  such  book  or  paper  is  sometimes  produced,  and  some* 
times  not  That  is  not  this  case;  here  Mr.  EUw  was  dead,  and 
what  he  $aii  was  to  be  proved,  not  the  ground  of  hi$  beUefor  why 
he  scAdso.  The  witness  might  not  know  the  writing  of  Mr.  £boft ; 
might  have  never  seen  the  inside  of  iius  book;  not  know  it  again 
if  produced*  AU  thathe  offered  to  do,  was  to  prove  in  court  what 
Mr.  EUom  had  sworn,  that  he  undertook  to  do,  and  was  permitted 
to  do,  and  there  is  no  error  in  receiving  the  testimony. 

After  very  much  testimony  pro  and  con  had  been  ^ven  as  to 
this  receipt,  (which  was  dated  22d  October,  1824,  and  for  efeveft 
hundred  dollars.)  The  plaintiff  called  a  witness  who  stated,  and 
no  objection  taken  to  it,  ^Co«  stated  he  had  got  the  money  in  Phil- 
adelphia, and'  had  lent  it  to  Mr.  Hammond  or  Mr.  Lusk;  that  he 
had  itat  tb?  bank, and  had  borrowed  some  from  a  man  in  lifillers- 
town ;  be  said  that  was  the  money  he  paid  to  Hanawalt.**  A  third 
person  had  procured  in  Philadelphia  a  statement  from  it.  RaUtoUf 
of  paymeais  made  to  the  defendant,  on  account  of  a  legacy,  viz: 
io  March  1823j  five  hundred  dollars,  in  June  182S,  nine  hundred 
and  twenty-five  dollars,  and  had  given  this  to  the  plaintiff's  attor^ 
ney.  When  the  cause  was  heme  arbitrators,  tbe  defendant's 
•counsel  had  asked  tbe  plantiffs  for  this  paper,  after  stating  that  he 
bad  DO  right  to  it,  he  however  gaveUie  paper  and  it  was  shown  to 
the  arbitratora  After  the  appeal,  viz;  at  the  trial  in  court,  the 
defendant  called  for  this  paper;  plaintiff's  counsel  said  he  had  it, 
but  would  subimt  to  the  court  wfaetb^  it  was  evidence,  and 
handed  it  to  the  court,  who  after  looking  at  it,  gave  it  back,  and 
decided  it  was  not  evidence,  and  clearly  it  was  not ;  it  was  in  three 
lines  having  no  reference  to  this  or  any  o^r  cause ;  a  mere  short 
iBeaiorandttm,not  sworn  to,  nor  even  certified  to  be  correct;  but  it 
vras  argued  here,  that  havin^been  before  the  arbitrators,  that  made 
it  evidence  on  the  appeal.  If  whatever  is  admitted  by  arbitrators, 
produced  and  not  objected  to  before  arbitrators,  is  to  be  evidence 
on  the  appealt  it  will  make  a  great  alteration  in  the  rules  of  evi* 
dence  in  our  courts,  or  rather  we  will  have  a  difibrent  set  of  rules 
in  every  case  of  appe^  When  ever  an  account  is  admitted  to- be 
due,  or  a  paper  to  be  genuine,  before  arbitrators,  peihap^  the 
proof  of  this  may  generally  be  evidence  in  court  The  admkaon 
or  confession  of  the  party  is  almost  always  evkjbnce,  no  matter 
where  it  was  made.  This  is  not  that  cas&  Arbitrator  under  our 
act  of  assembly,  are  the  judges  of  what  is  admissible  as  evidence, 
as  well  as  of  the  weight  and  jcSeci  of  that  evidence;  no  bill  of  ex- 
ception to  testimony  IS  taken  before  them,  the  only  redress  from 
any  and  every  error  of  theirs  is  the  appeal  to  court,  and  this  appeal 
is  given  as  much  for  the  purpose,  that  the  last  solemn  final  decision 
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of  the  cause  may  be  had  on  legal  testimony,  anil  nothing  but  legal 
testimony,  as  for  any  other  purpose.  Much  is  heard  by  the  an>l- 
trators  which  ought  not  logo  before  them,  to  contend  about  the 
admisBibility  of  evidence  beiore  men  unacquainted  with  the  rules 
of  evidence,  and  the  principles  on  which  they  are  founded,  is 
irksome,  useless  sometimes,  and  not  seldom  injurious  to  the  client ; 
if  the  cause  is  decided  erroneously,  the  party  appeals,  and  the  coun- 
sel know,  and  must  know  that  in  court  on  the  appeal,  no  other  evi- 
dence will  or  can  be  received,  except  what  ought  aiul  would  have 
been  received,  if  it  never  had  been  before  arbitratiNrs.  The  con- 
fessions or  admissions  of  a  party  are  generally  evidence  against 
him,  no  matter  when  they  are  made,  but  paper  statements,  parol 
or  hearsay  evidence  from  third  persons,  or  by  witnesses,  are  to  be 
decided  on  by  fixed  and  settled  principles. 

It  was  said,  however,  that  the  party  here  was  surprised;  that  if 
he  had  not  believed  this  paper  would  be  produced,  and  read  with- 
out objection,  he  would  nave  taken  the  deposition  of  IL  RabUm  r 
but  he  had  no  right  to  believe  any  such  diing;  it  is  a  first  attempt 
to  alter  the  law  in  this  respect,  and  the  alteration  attempted  is  too 
pr^nant  with  evil,  to  receive  any  sanction  from  this  court  That 
RcMton  paid  defendant  five  hundred  dollars,  and  nine  hundred 
dollars,  at  the  periods  of  eighteen  and  fifteen  months  before  the 
date  of  this  receipt,  was  very  weak  evidence,  if  evidence  at  all,  o[ 
the  payment  /claimed  by  the  defendant  If  a  man  could  get  clear 
of  a  debt  by  proving  that  he  had  once  the  means  of  paying  it,  we 
should  have  a  new  chapter  of  evidence,  and  new  principles  of  deci- 
sion; and  the  debts  of  mose  who  are  rich,  or  who  are  in.  a  business 
by  which  much  money  passes  through  their  hands,  would  be  easily 
paid ;  in  |eneral  such  proof  would  not  be  admissible.  But  it  is 
said  in  this  case  the  plaintiffi  themselves  had  given  some  evidence 
on  this  subject,  and  had  introduced  it  But  now  the  plaintiffseems 
to  have  admitted  the  fact,  that  he  got  money  in  Phikdelphia;  but 
they  had  proved  that  the  defendant  said  he  had  lent  that  money. 
The  man  to  whom  he  said  he  had  lent  it  (Mr.  Hammond,)  was  in 
court,  a  witness  in  the  cause ;  he  could  tell  whether  he  ever  had 
it,  or  repaid  it,  Millerstown  was  in  the  adjoining  county ;  the 
man  firom  whom  he /got  the  money  there  was  not  offered;  the 
bank  was  in  town,  itsofficers  or  books  were  not  resorted  to;  th^^ 
was  no  attempt  to  give  the  only  material  evidence  on  this  point ; 
(I  do  not  say  it  was  evidence  unless  plaintifi*had  proved  something 
which  made  it  so,)  nor  of  giving  evidence  directly  bearing  on  what 

flaintiflThad  proved ;  it  is  a  sheer  attempt  to  subject  the  CommoD 
leas  to  the  rules  and  practices,  and  irregularity  of  trials  before 
arbitrators.    The  court  below  were  right  on  this  point  also. 

Judgment  affirmed 
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PATRICK  M'KENNAN  and  JAMES  HENDERSON  against 
STEPHEN  DOUGHMAN. 

All  agreements  for  the  sale  and  purchase  of  land,  are  consommated  and 
extinguished  by  the  deed. 

If  therefore  the  grantor  cnakes  a  deed  to  the  grantee,  which  (contains  a 
general  warranty  of  title,  he  cannot  afterwards  show  by  parol,  that  an 
agreement  was  made  a  few  days  before,  that  the  gprantee  was  to  patent 
the  land. 

The  purchase  money  due  the  commonwealth,  is  an  hicumbrance  which 
roav  be  set  up  as  a  defence  to  the  payment  of  bonds  given  for  land, 
wluch  the  grantor  covenanted  to  convey  clear  of  incumtouices* 

Writ  of  error  to  Mifflin  county. 

This  was  an  action  of  debt  brought  bj  Stephen  Doughman  against 
Patrick  MKennan  and  James  Henaenon  on  two  bonds,  one  condi- 
tioned for  the  payment  of  fifty  pounds  on  the  Ist  AprH,  1822,  the 
other  for  the  payment  of  sixty-two  pounds  ten  shilliDgs,  on  the  1st 
April,  1823.  Tliese  bonds  having  been  read  to  the  jury  the  plain- 
tiff rerted. 

The  defendants  then  proved  that  the  consideration  of  the  bonds 
was  a  tract  of  land  sold  by  Doughman  to  MKsnnanf  and  produced , 
the  deed  therefor,  dated  1st  April,  1815,  which  containea  a  gene- 
ral warranty  of  the  title.  The  defendants  then  further  diowed  by 
certified  copies  and  certificates  firom  the  land  office,  that  the  pur- 
chase monej  was  still  due  to  the  commonwealth,  and  that  no  patent 
had  ever  issued  for  the  land. 

To  rebut  this,  the  plaintiff  offered  to  prove  that  the  bargain  be- 
tween him  and  MKimnan  was,  that  MKennan  vntB  to  patent  the 
land  himself. 

To  this  evidence  the  defendants  objected:  the  court  admitted 
the  evidence  and  sealed  a  bill  of  exception. 

The  vritness  then  said:  <<  In  the  last  week  of  March,  or  first  of 
April;  1815,  he  met  MKennan^  who  told  him  that  Doughman  had 
thrown  off  two  hundred  ddlars  from  the  price  of  the  land  for 
patenting  it — the  witness  told  him  he  thought  he  had  made  a  good 
bargain,  in  getting  two  hundred  dollars  for  that.''  On  his  cross- 
examination,  the  witness  said,  **  when  this  conversation  took  place, 
MKennan  was  then  at  the  bank  to  get  the  hand-money  to  pay 
Doughman. 

A  witness  who  was  present  at  the  execution  of  the  bonds  and 
deed  testified,  that  there  was  nothing  said  about  the  patenting 
then. 

The  defendants'  counsel  requested  the  court  to  charge  the  jury, 
*^  that  if  they  believe  that  the  conversation  which  tocuc  place  be- 
tween MKennan  anc^the  witness  was  before  the  execution  of  the 
deed  and  bonds,  all  previous  agreements  between  the  parties  were 
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consmninated  bj  the  deed,  and  the  defendants  have  shown  a  good 
defence  to  the  amount  of  tiie  patenting  mcney^" 

To  which  the  court  in  sub^ance  answered,  **  That  if  the  jvrj 
believed  the  parol  evidence,  and  that  the  agreement  between 
MKennan  and  Dougkman  was,  that  MKennan  was  to  pay  fin* 
patenting  the  land^  such  agreement  would  not  be  extinguished  by 
the  execution  of  a  deed  containing  a  clause  of  general  warraatj. 
That  the  patenting  monev  was  an  mcumbrance  upon  the  land; 
and  if  the  jury  disbelieved  the  parol  evidence,  they  should  defaoUc 
the  amount  thereof  from  the  IxMids:  if  they  believed  it,they  ahoold 
find  the  whole  amount  of  the  plaintiff's  claim." 

The  admission  of  the  parol  evidence,  and  the  opinion  of  the  court 
were  assigned  as  error. 

Fishery  for  plcuntiff  in  error. 

The  conversations,  as  testified  by  the  witness  must  have  been 
before  the  execution  of  the  deed,  and  if  so,  should  not  have  been 
received:  for  all  contracts  and  understandings  between  the  partiea 
were  consummated  by  the  deed  No  fraud  in  its  execution  was 
alledffed ;  parol  evidence  was  therefore  inadmissible,  T^ornpso* 
V  White,  1  DalL  424.  Snyder  v.  Snyder,  6  Bin.  483.  Wallace  v. 
Baker,  1  Bin.  610.  Gilpin  v.  Consequa,  1  Peters  C.  C.  JRq^  85. 
Dinkle  v.  Jtktrshall,  3  Bin.  587.  Heagy  V.  Untberger,  10  Serg.  ^ 
'Rawle,SS9.  Christ  y.  DifferAach,  I  Serg.  6r  Bcnde,  4M.  HainT. 
Halbach,  14  Serg.  ^  RamU,  159.  Hamilton  v.  Asslin,  14  Serg.  4* 
Bmle,  448.  Christine  v.  WhOehUl,  16  Serg.  ^  Bowie,  9a  Bol^ 
Kf^  V,  Eckert,  16  Serg.  4*  Rawle,  422. 

nale,  for  defendant  in  error. 

The  parol  evidence  may  have  been  received  to  explain  (raud  or 
mistake ;  ibr  the  warranto  had  been  special  and  was  made  goKral 
by  an  interlineation.  What  takes  place  at  and  immediately  he- 
me the  execution  of  a.deed  may  be  proved  by  parol  Campbell 
V.  MCknahan,  6  Serg.  ^  Ba^  17 1. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. — (His  Honor  here  stated  the  facts  of  the  case^)  The 
exception  to  this  decision,  brings  before  us  the  questioUt  (and  it  is 
the  (mly  one  in  the  cause,)  whether  the  parol  evidence  oflered»  vma 
admissible  on  principles  heretofore  decided  ainl  recognized?  It  is 
to  be  remembered  the  evidence  was  not  presented  to  prove  what 
actually  passed  between  the  parties,  at  the  time  of  or  immediately 
before  the  execution  and  delivery  of  the  bonds  and  deed;  nor  to 
prove  any  trick,  or  fraud  practiced  by  the  grantor,  nor  any  mis- 
lakeby  the  person  who  drew  the  hoods  or  deed.  It  was  ofiered 
on  the  broad  ground,  to  show,  that  a  few  daysbeferethe  bonds  and 
deed  were  executed,  some  parol  agreement  was  made  between  the 
parties,  by  which  MKennan  was  to^  patent  t^e  land  It  does  not 
appear,  that  any  thing  was  said  by  the  parties  on  the  subject. 
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^hen  the  deed  and  bonds  were  executed;  no  article  of  agreement 
was  then  produced;  no  mistake  of  the  scrivener  pretended;  no' 
allegation,  that  he  was  misinformed  by  any  of  the  parties,  or  that 
he  misunderstood,  or  disobeyed  his  instructions:  on  the  contrary,  \t 
appearsjthat  the  deed  ^as  amended  just  before  the  execution,  for 
the  purpose  of  embracing  the  covenant  of  general  Warranty  above 
stated:  this  then  is  the  naked  case,  in  which  parol  evidence  was 
admitted^  to  contradict  and  control  the  express  covenant  of  a  deed, 
freely  executed  and  delivered,  and  as  freely  accepted ;  which  is 
contrary  to  the  general  r%e,  always  adhered  to  in  this  state,  witb 
tery  few  enuraefated  exceptions,  that.pard  evidence,  shall  not  be 
admitted  to  destroy,  control,  add  to^  or  alter  a  written  instrument. 
Here,  the  deed,  altered  and  amended,  at  or  inunediately  before  the 
execution,  was  clearly  the  cpnsummation  of  all  previous  bargaining, 
and  contained  the  final  intent  and  agreement  of  the  parties.  These 
principles  long  since  decided,  have  often  been  recc^nized  by  this 
court,  particularly  in  Cozens  v.  Stevenson j'  5  Serg.  Sf  Rawle^  421,* 
and  in  Collam  v.  Hooker^  1  Rawle,  108. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded-- 


£LI  DIEMER,  Register,  for  the  use  of  PETER  SECHRIST,- 
against  CHRISTIAN  SECIIRIST. 

A  presumptioii  of  satisfaction  froin  lapse  of  tifne,  arises  in  the  caSe  of  an* 
administration  bond;  and  the  computation  runs  from  the  period  when* 
the  money  was  demandable. 

Writ  of  error  to  the  Common  Pleas  of  Mifflin  county. 

This  suit  was  brought  on  the  administration  bond  of  the  defen- 
dant. Christian  Sechristf  ohe  of  the  administratoi^  of  Christian 
Seclkristy  Sr.  deceased^  by  Peter  Sechrist,  one  of  the  heirs.  0 

The  plaintiff  gave  in  evidence  the  bond  dated' lOtb  May,- 1*797; 
the  inventory  amounting  to  seven  hundred  and  forty-five  pounds 
sixteen  shillings  and  two  pence,  filed  15th  August,  1797;  an  ad- 
noinistration  account  of  the  defendant  and  his  co-administrators, 
filed  7th  January,  1803,  showing  a  balance  in  the  hands  of  account* 
ants,  of  one  thousand  four  hundred  and  fifty-six  pounds  eighteen 
shillings  and  ten  pence ;  and  also,  their  supplementary  administra* 
tion  account,  filed  the  20th  August,  1805,  showing  a  balance  in 
their  hands  of  one  thousand  five  hundred  and  eighty-five  pounds 
seven  shillings  and  ten  pence. 

The  plaintiff  having  given  this  evidence,  the  defendant's  counsel 
requested  the  court  to  instruct  the  jury,  that  the  common  law  lirai- 
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tatioii  was  a  bar  to  tbe  plaintifl's  recovery  under  the  etidesce 
given. 

The  court,  {Bumsidef  president,)  being  of  this  opinieni  a  verfict 
and  judgment  v/as  rendered  for  the  defendant 

The  opinion  of  the  court  was  assigned  as  error. 

WUfon  and  PcUer^  for  plaintiff  in  error. 

An  administration  bond  is  not  embraced  within  the  reason  of  tbe 
law  which  bars  a  recovery  after  twenty  years.  In  this  bond,  there 
is  no  time  fixed  for  the  payment  of  the  estate  to  the  heirs.  Al- 
though the  defendant  settled  an  accent  in  1803,  and  again  ii^ 
1805,  yet  these  accounts  do  not  appear  to  have  been  a  raued  set- 
tlement of  the  estate;  he  has  never  been  dischaiged  by  tbe 
Orphans'  Court,  and  is  therefore,  yet  the  administrator  of  the 
estate  of  the  deceased,  and  may  ha,ve  recovered  money  of  the 
estate,  up  to  the  time  when  this  suit  was  brought  An  administra- 
tor is  a  trustee,  and  holds  the  estate  in  tirust  for  the  heirs,  and  on 
this  ground  the  limitation  does  not  apply;  for  although  an  adminis- 
trator may  plead  the  statute  against  a  creditor,  yet  he  cannot  do 
so  against  the  heir  or  ne;xt  of  kin.  Decouche  v.  SavetieTf  3  Johns. 
Chan,  190.  Arden  v.  Arden,  1  Johns.  Chan,  313.  JS/crton  v.  TumU^ 
2  Peer  JFms.  145.  FarringUm  v.  Knightly,  1  Peer  Wms.M2. 
Johnston  V.  Humphreys,  14  Serg.  Sf  Rawk,  394.  Kanev.  Bloodgood, 
7  Johns.  Chan.  90. 

Hale,  for  defendant  in  error,  whom  the  court  declined  to  hear. 

Per  Curiam. — A  presumption  of  satisfaction  fi-om  lapse  of  time, 
arises  in  the  case  of  every  species  of  security  for  the  payment  of 
money,  whether  bond,  mortgage,  judgment,  or  recognizance ;  and 
the  computation  runs  from  the  period  when  the  money  was  de- 
mandable.  The  plaintiff  was  entitled,  if  not  before,  yet  certainly 
at  the  settlement  of  the  administration  account  in  1805,  and  with- 
out any  thing  to  rebut  the  presumption,  he  is  clearly  too  late  with 
his  suit  in  1826.  He  relies  on  the  fact  that  the  settlement  before 
tbe  Register  was  not  confirmed  by  the  Orphans'  Court ;  but  is  there 
the  less  room  for  a  presumption  of  satisfaction,  because  the  adminis- 
trators were  not  called  on  to  perfect  their  account!  It  is  unne- 
cessary to  say  that  the  limitation  runs  from  the  time  when  the  par- 
ties interested  are  first  entitled  to  demand  an  account — that  point 
will,  when  it  arises,  merit  consideration,  but  we  confidently  assert 
that  the  arrest  of  a  judgment  actually  in  progress,  strengthens, 
rather  than  weakens  the  presumption  of  compromise  and  satis&c- 
tion. 

Judgment  affirmed* 
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WILLIAM  P.  and  T.  M.  BRYAN  agmmt  GEORGE  MCUL- 

LOCH. 

The  oath«  upon  which  to  groond  a  writ  of  error,  roust  be  made  by  the 
party,  and  is  not  sufficient  if  made  by  the  attorney. 

This  was  a  writ  of  error  to  the  Common  Pleas  of  Mifflin  county. 

Hde^  for  defendant  in  error,  moved  to  quash,  because  the  am- 
davit  to  groimd  the  writ  of  error  was  made  by  the  attorney,  and 
not  by  the  party,  as  required  by  the  act  of  assembly. 

Potter,  contra,  insisted  that  a  majority  of  the  precedents  are  in 
favour  of  the  practice  pursued  in  this  particular  instance. 

Copy  of  the  affidavit: 

Bryan      \      W.  W.  Potter,  the  attorney  and  counsel  of  W.  P. 

V.         >  and  r.  ML  Bryan,  who  do  not  reside  in  the  county  of 

MCuUoch.  )  Mifflin,  and  who  were  not  present  at  the  trial  of  the 

cause,  being  duly  sworn,  doth  depose  and  say,  that  the  above 

writ  of  error  is  not  applied  for,  for  the  purpose  of  delay. 

W.W.Potter. 
Sworn  and  subscribed  the  22d  January,  \ 
1819,  before  me,  an  associate  judge  of  > 
Mifflin  county.  John  Oliver.    ) 

Per  Curiam. — ^The  decisions  on  this  point  have  been  inconsistent, 
because  it  was  not  deemed  sufficiently  important  to  receive  much 
consideration;  and  convenience  requires  that  the  practice  in  regard 
to  it  be  settled.  We  have  therefore  carefully  examined  the  words 
of  the  act,  and  find  that  they  peremptorily  require  the  affidavit  to 
be  made  by  the  party.  This  will  doubtless  occasion  no  small  de- 
gree of  trouble  and  perhaps  vexation;  but  were  we  to  be  drawn 
from  the  plain  directions  of  the  law  by  any  thing  less  than  abso- 
lute necessity,  it  would  be  impossible  to  predict  the  point  at  which 
we  should  stop.  Shall  the  attorney  be  authorized  to  make  the  oath 
in  all  cases;  or  only  where  his  client  resides  out  of  the  county,  or  out 
of  the  State,  or  out  of  the  United  States?  These  are  questions 
which  none  but  the  legislature  can  solve;  and  it  will,  no  doubt, 
interfere  to  remove  any  serious  inconvenience  that  may  be  felt  In 
the  mean  time  it  is  our  business  to  execute  the  law  as  we  find  it; 
according  to  which  it  is  clear  that  the  Writ  of  error  issued  impro- 
vidently. 

On  hearing  the  opinion  of  the  court,  Hale  said  that  as  his  object 
was  only  to  have  the  practice  settled,  he  would,  with  the  leave  of 
the  court,  waive  his  objection;  and  the  motion  to  quash  was 
withdrawn. 
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XJEORGE  MCULLOCH  against  iOHN  SAMPLE  and  NANCY 
SAMPLE,  executors  of  FRANaS  SAMPLE,  deceased. 

Executors  who  were  author^ed  to  sell  the  real  estate  of  their  testator,  fat 
the  payment  of  certain  legacies,  sold  the  same,  ai4  aftervuxls  settled 
their  account  in  the  Orphiuis'  Court,  by  which  it  appeared  there  were 
assets  to  pay  the  legacies :  the  legatees  afterwards  nled  refunding  boods, 
and  brought  suits  against  them  as  executors,  and  obtained  judgmeots  : 
Held,  That  such  judgments  are  not  liens  on  the  real  estate  of  the  exccu? 
tor. 

Error  to  the  Common  Pleas  of  Mifflin  county. 

This  was  an  issue  directeii  by  the  court,  in  pursuance  of  the  act 
^f  assembly,  to  try  the  right  to  money  in  the  hands  of  George 
AfCuUochy  Esquire,  sheriff,  which  was  made  out  of  the  sale  of  the 
jeal  estate  of  Francis  Sample^  deceased. 

The  property  was  sold  for  three  thousand  three  hundred  and 
^y  dollars,  arid  after  the  payment  of  a  judgment  of  the  Huntings 
don  Bank,  v.  Francis  Sample,  .and  the  costs  of  sale,  there  remained 
five  hundred  and  twenty-eight  dollars  and  eighteen  cents  in  the 
hands  of  the  sheriflf,  which  was  claimed  by  the  plaintiffi  below  as 
the  executors  oi  Francis  Sample,  deceased,  as  whose  property  the 
land  was  sold,  on  the  ground  that  there  was  no  lien  upon  the  pro- 

Srty  payable  out  of  the  proceeds  of  sale,  except  that  of^the 
mtingJoH  Bank, 

David  Cummins,  Charles  Cummins  and  WiUiam  Ci/mmmi  claim- 
.ed  the  money  on  the  following  grounds.  Dtixid  Sample  died, 
having  first  made  a  will  and  testament,  by  winch  he  appointed 
Francis  Sample  and  David  Samj^,  his  sons,  to  be  his  executors,  and 
authorised  them  to  sell  his  real  estate,  and  inter  alia  bequeathed 
certain  l^acies  to  his  grand  children^  the  said  David  Cummins, 
Charles  Cummins  and  frilliam  Cummins.  The  said  e:i^ecutors  sold 
the  real  estate  of  their  testator  in  1801,  and  in  1806,  settled  an 
administration  account,  by  which  it  appeared  there  was  a  large 
balance  in  their  hands.  In  1819,  David,  Charles  and  WiUiam 
Cummins,  each  filed  refiinding  bonds,  and  brought  suit  against 
fVands  Sample  and  David  Sofnple,  executors  of  David  Sample, 
.deceased,  to  recover  their  l^acies  under  the  will  of  their  grand- 
father; and  on  the  11th  December,  1819,  each  obtained  a  judg- 
ment for  two  hundred  and  sixty-nine  dollars  and  twenty-thm 
cents,  and  each  issued  a,  Jieri  facias  to  November  term,  1820, 
aeainst  the  estate  of  David  Sample,  deceased,  which  were  return- 
ed "not executed,**  and  alias feri  facias  were  issued  in  182S,  and 
were  returned  "  nulla  bona," 

David,  Charles  and  William  Cummins,  in  the  court  bdow  con- 
tended, that  these  three  judgments  were  hens  on  the  estate  o( 
fVancis  Sample,  under  the  act  of  21st  March,  1772.  And  secondly. 
j[f  Jhey  were  not,  the  court  would,  in  the  exercise  of  their  equita- 

Digitized  by  Vj\^V7V  l\L 


June  %  1830.]  OF  PENNSYLVANIA.  «3 

(George  M^CuUodli  v.  John  Sample  a^d  Nancy  Sample,  executors  of 
Francib  aample,  deceased. ) 

ble  powers,  decree  the  money  to  thefli,  under  the  special  circnm- 
stanoesofthis  case. 

But  the  court,  (Bumndey  president,)  being  of  a  dilSerent  opinion, 
instructed  the  jury,  that  the  executors  of  Fronds  Sample,  were 
entitled  to  the  money  in  the  hands  of  the  sheriff,  after  the  payment 
of  the  bank  judgment ;  and  they  found  accordingly. 

Potter,  for  plaintiff  in  error.  When  assests  come  to  the  hands  of 
an  esiecutor,  he  is  personally  liable  to  a  creditor  or  legatee  of  the 
estate.  In  this  ease  the  claim  was  not  made  against  the  estate  of 
David  Sample,  deceased;  for  Us  whole  real  and  personal  estate,  by 
the  direction  of  his  will,  had  long  before  been  converted  into  money 
by  his  executors,  which  remained  in  their  hands  and  for  which  they 
were  liable;  and  did  charge  themselves  in  the  settlement  of  their 
administration  account 

By  the  8d  section  of  the  act  of  21st  March,  1772,  Purd.  Dig. 
517,  it  is  provided,  that  when  there  is  a  plea  of  no  assets  by  an  exe- 
cutor certain  proceedings  shall  take  place,  by  which  the  amount 
of  the  assets  shall  be  ascertained :  judgment  shall  then  be  entered 
to  remain  as  sectirity ;  it  is  reasonable  that  this  security  shall  be 
.against  the  estate  of  the  executor,'  who  gives  no  bail; 
and  particularly  in  this  case  where  there  was  no  estate  of  the  tes- 
tator, which  could  have  been  secured  by  the  judgment:  here  the 
executory  admitted  by  their^  settlement  in  1806,  that  the  assets 
were  in  their  hands,  upon  which  our  jud^ent  was  obtained.  On 
this  point  were  cited  ntlson  v.  Wilson,  3  Bin.  557.  Isett  v.  Brent- 
zer,  MS.,  Chambersburg,  October  term,  1828. 

A  judgment  generally  against  an  executor  is  personal.  Griffith 
•y.  Chew,  8  Serg.  Sf  Ramie,  17. 

Fisher  and  Hale,  for  defendants  in  eiror.  It  would  be  contrary 
to  legal  principles,  that  when  an  executor  is  sued  in  his  represent 
tative  capacity,  declared  against  as  such,  and  judgment  on  that  de- 
claration, that  that  judgment  should  bind  him  personally.  Execu- 
tors, by  a  proper  proceeding  ag^nst  them,  may  be  made  personally 
liable,  but  that  proceeding  has  not  been  pursued  in  this  case*  Com- 
mantoeaUh  v.  Rham,  2  Serg.  4*  /?«»&,  875.  Guire  v.  Kdly,  2  Bin. 
294.  Clark  v.  Ikrring,  6  Bin.  33.  In  Wilson  y,  Wilson,  the  d«:la- 
ration  was  ag^nst  the  executor  personally.    . 

Potter,\n  reply.  A  proceeding  to  prove  a  devastavit  can  only  be 
instituted  by  a  creditor,  and  not  by  a  legatee :  but  why  should 
either  one  or  the  other  institute  a  proceeding  to  ascertain  that 
which  the  executors  always  admitted  and  put  on  record  by  the  set- 
tlement of  their  accounts. 

The  opinion  of  the  court  was  delivered  by 

Rogers,  J. — ^Whether  an  action  for  a  legacy  may  not  be  sup- 
jported,  under  the  implied  promise  to  pay,  arising  from  the  conside-     ' 
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(George  MK^nlloch  v.  John  Sample  and  Nancv  Sample,  executors  of 
Fpancis  Sample,  deceased.) 

ration  of  assets,  it  is  unnecessary  to  decide.  In  Clarkv.  Herring^b 
Bin.  33,  it  was  ruled,  <*  tiiat  assets  are  a  sufficient  consideration  for 
a  personal  promise  bj  one  who  is  executor,  to  pay  a  I^acy  and 
charge  him  de  bonis  prcpriis.  And  in  IseU  v.  Brauzer^  it  would 
seem  to  have  been  the  opmicMi  of  the  court,  that  an  action  may  be 
maintained  against  an  executor,  personally,  on  a  promise  impUed, 
from  the  consideration  of  indebtcMlness.  However  this  may  be,  the 
legatee  may  elect  to  brinff  suit  ajgainst  him  in  his  representative 
character,  and  this  it  is  believed  is  the  usual  form;  in  which  case 
the  judgment  is  de  bonis  testatoris,  and  nut  de  bonis  propriis.  And 
in  this  I  do  not  i^ree  with  the  reasoning  of  the  chief  justice  in 
hett  V.  Brenizer.  The  legatees  brought  this  suit  against,  Fhmds 
and  David  Sample^  as  executors  of  David  Sample^  deceased.  The 
cause  was  referred,  and  the  arbitrators  awarded  genially  in  favour 
of  the  plaintiff  As  there  was  no  declaration  or  statan^it  filed, 
the  judgment  follows  the  nature  of  the  writ,  and  is  a  judgment 
against  them  in  their  representative,  and  not  their  personsd  cha- 
racter. The^  fa.  pursues  the  judgment,  and  in  snort  there  is 
Bothing  on  the  record  which  indicates  any  intention  of  considering 
the  executors  personally  liable  for  the  debt  On  the  contrary,  no 
person,  who  might  search  the  docket  for  incumbrances,  would  for  a 
moment  have  supposed,  that  the  judgment  bound  the  individual 
property  of  the  executors.  Wilson  v.  fPtboft,  8  Bin.  was  a  suit  (or 
a  distributive  share,  in  which  the  writ,  and  the  recital  in  the 
declaration,  was  against  the  defendant  as  executor,  but  the  count 
was  on  a  promise  in  his  individual  character.  And  this  constitutes 
the  difference  between  the  cases;  for  it  was  the  count  which  con- 
trolled the  writ,  and  rendered  Wibon  personally  liable  on  the 
iudgment  It  could  not  have  been  pretended  that  he  would  have 
been  personally  bound,  independently  of  the  declaration,  and  that 
by  virtue  of  the  count,  in  which  he  is  chained  individually.  Had 
the  plaintiffi  filed  a  declaration  or  statement,  with  the  pn^r 
averments,  as  in  Wilson  v.  Wilsonf  there  would  have  been  room 
for  the  argument,  that  his  being  stated  to  be  executor,  should  be 
rejected  as  surplusage.  As  the  defendants  were  sued  as  executors, 
Judgment  recovered  against  them  as  executors,  and  execution  was 
issued  against  them  in  the  same  capacity;  we  are  of  the  opinioa 
this  judgment  should  be  affirmed. 

Judgment  affirmed 


^, 
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CHRISTIAN  GRO  and  JOSEPH  TOWNSEND  agairni  The 
HUNTINGDON  BANK. 

A  creditor  who  has  obtuned  judgment  agunst  the  principal,,  against  the 
indorsersy  and  against  the  absolute  bail  of  the  principal,  and  has  issued 
execution  and  levied  upon  the  land  of  the  principal  or  of  the  absolute  bail, 
may,  nevertheless  have  execution  of  the  chattels  of  the  endorsers.  No- 
thing but  actual  satisfiiu^tion  can  prevent  him. 

The  bare  seizing  of  land  in  execution  to  the  value  of  the  debt,  is  not  a 
satisfaction. 

Writ  of  error  to  the  special  Court  of  Common  Pleas  of  Mifflin 
county,  (Reed^  president) 

The  Huntingdon  Bank  loaned  one  thousand  dollars  to  RAeri 
Burm,  for  which  ihey  took  his  note  with  Christian  Gro  and  Joseph 
Tonmsendf  endorsers.  To  April  term,  1817,  the  bank  obtamed  a 
judgment  against  Robert  Bwrm^  and  also  to  the  same  term  against 
Christian  Gro  and  Joseph  Tovmsend;  after  Judgment  was  obtained 
against  Robert  Bums  the  principal,  Hugh  Bums,  John  Rotkrock  and 
James  Robinson,  went  his  absolute  bail  for  the  money,  in  ord^  to 
obtain  the  stay  of  execution  for  one  year.  After  the  year  had 
expired,  Bums,  Jtothrock  and  Robinson  were  sued  pn  the  reco^- 
zance  by  the  bank,  and  judgment  obtained  against  theip,  upon 
which  a  JL  fa.  was  issued  and  levied  upon  the  land  of  the  de- 
fendants; an  inquisition  was  held  thereon,  and  it  was  extended. 
Subsequently  a  fi^fa*  issued  upon  the  judgment  against  Christian 
Gro  and  Joseph  Townsend  which  was  levied  upon  the  land  of 
Christian  Gro,  whose 'counsel  moved  the  court  to  set  aside  the  exe- 
cution on  the  ground  that  property  of  the  absolute  bail  had  been 
levied  to  an  amount  sufficient  to  pay  the  debt,  interest  and  costs. 
But  the  court  being  of  opinion  that  the  bank  had  a  right  to  pro- 
ceed against  both,  until  it  received  satisfaction,  refused  to  set  aside 
the  execution  against  Christian  Gro,  and  this  writ  of  error  was 
sued  out 

Fisher ,  for  the  plaintiff  in  error. 

The  bank  had  no  right  to  issue  aji,fa.  against  Gro,  the  endorser, 
until  it  had  exhausted  the  judgment,  execution  and  levy  of  the  pro- 
perty of  the  absolute  bail.  Bank  of  Pennsylvania  v.  Latshaw,  9  Serg. 
&  Ratole,  9.  Hunt  v.  MClure,  2  Yeates  387.  Clerk  v.  Withers,  2  Ld. 
Baym.  1073.  JVindham  v.  WUherHr  1  Strange,  515.  2  WtL  Bac.  Ab. 
717,  title  Execution.  Lancaster  v.  Fielder,  2  Ld.  Raym,  1451.  Chitty 
on  Bills,  443.  Ihyt  v.  Httdson,  12  Johns.  Rep.  207.  Bamet  v. 
Washebaugh,  16  Serg.  ^  Rawle,  410.  Commonzoealth  v.  Ldfo,  13 
Serg.  4*  Rawle,  175.  Ijowrence  v.  Pond,  17  Mass.  433.  MLeUand 
V.  Whitney,  15  Mass  137.  Ladd  v.  Blunt,  4  Mass.  403.  Upon  prin- 
ciple, it  would  be  wrong,  to  permit  a  plaintiff  to  take  out  several 
executions,  and  upon  each  to  levy  property  enough  to  pay  the 
debt;  because  if  the  sheriff  levies  he  must  sell;  he  is  commanded 
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(Christian  Gro  aitd  Joseph  Townsend  v.  The  Huntingdon  Bank.) 

80  to  do^  he  has  no  right  ta  judge  tut  know  that  two  or  more  exe- 
cutions are  to  satisfy  the  same  debt 

Hale,  for  defendant  in  err^r^ 

Admitted  that  a  levy  upon  personal  property  to  an  amount  suffi- 
cient to  pay  the  execution,  was  a  dkcharge  of  the  debt;  and  that 
the  authorities  read  on  the  other  side  very  fully  established  that 
rule  of  law;  but  still  Contended,  that  the  idea,  that  a  levy  upon 
land  was  a  satisfaction  of  the  debt,  never  was  printed  in  a  book. 

Fisher^  in  reply^-read,  MCulloch  v.  Gitnier^  1  Bin.  214.  Morris 
v-  GnffUK  1  leaies,  189. 

PfiR  Curiam — Levying  the  lands  of  bail,  is  not  distingwshable 
from  levying  the  lands  of  the  principal ;  so  that  the  questioQ  is 
whether  a  creditor  who  has  levied  the  land  of  the  drawer  of  a  note, 
may  nevertheless  have  execution  of  the  chattels  of  the  eBdcunsers. 
Nothing  but  actual  satisfaction  can  prevent  him ;  and  accordingly 
the  argument  is  that  a  levy  is  satisfaction.  It  is  clear,  however, 
that  the  bare  seizing  of  land  in  execution  to  the  Value  ofthedebt, 
k  not  sa  A  condemnation  of  the  land  might  have  given  colour  to 
the  argument :  but  the  rents  and  profits  having  been  found  sufficient 
to  produce  satisfaction  in  seven  years,  the  creditor  was  at  liberty 
to  proceed  to  an  extent  or  not,  at  his  election,  and  having  declined 
to  take  satisfaction  out  of  the  profits,  it  is  clear  the  debt  remains. 
Whether,  however,  a  mere  refusal  to  stay  proceedings  be  properly 
the  subject  of  a  writ  of  error,  is  a  point  which  has  not  been  inade> 
and  on  which  we  forbear  to  intimate  an  opinion^ 
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I  JAMES  M-CONAHY  dgainsl  The  CEiYTRE  and  KISHAOV 
QUILLAS  TURNPIKE  ROAD  COMPANY. 

Satisfactory  proof  of  the  loss  of  a  written  advertisement  must  be  given,  to  lay 
a  ground  for  the  admission  of  the  advertisement  copied  into  the  newspaper. 

A  charter  of  incorporation  cannot  be  declared  void  in  a  collateral  suit,  it 
can  only  be  vacated  by  a  scire  facias  to  repeal  it;  or  on  a  writ  ci  quo 
warranto^  at  the  suit  of  the  commonwealth. 

An  agreement  between  commissioners  authorised  to  take  subscriptions  of 
stock,  that  a  certain  number  of  shares  of  fictitious  stock  shall  be  sob- 
scribed,  in  order  to  enable  them  to  obtain  a  charter,  is  a  fraud  upon  the 
bonajide  subscribers,  which  will  relieve  them  from  any  obligation  to  pay. 

A  declaration  made  by  a  third  person,  in  the  presence  of  the  commissioner, 
to  one  about  to  subscribe  for  stock,  that  he  can  pay  his  subscription  in 
work,  and  this  not  objected  to  at  the  time  by  the  commissioners,  must  be 
taken  as  his  declaration;  and  there  is  no  distinction  between  the  commis- 
sioner and  the  corporation,  in  regard  to  this  promise. 

Writ  of  error  to  the  special  Court  of  Common  Pleas  of  Mifflin 
county. 

This  suit  was  brought  by  the  President  Managers  and  Company 
ef  ih€  Centre  and  IGshacoquiUas  Turnpike  Road  Company  v.  JofHes 
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(James  M'Conahy  v.' The  Centre  and  Kishacoquillas  Turnpike  Road  Co.) 

MConahy,  to  recover  the  amount  of  stock  in  said  company  sub- 
-scribed  by  him,  and  wjiich  had  been  called  in  by  resolutions  of  the 
said  company. 

The  whole  case  appears  so  fully  in  the  opinion  of  the  court,  that 
any  other  statement  is  unnecessary. 

Fbhet  and  Blanchard,  {or  plaintiff  in  error. 

Wilson  and  Pottery  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

'  Smith,  J. — This  case  again  comes  before  this  court  for  decision,  and 
1  regret  that  we  are  a  second  time  under  the  necessity  of  reversing 
the  judgment  of  the  court  of  Common  Pleas.    It  was  an  action  of 
assumpsit f  brought  by  the  defendants  in  error,  against  the  plaintiff 
in  error,  the  delendant  below,  for  the  amount  of  his  subscription  of 
five  shares  of  fifty  dollars  each,  to  the  stock  of  the  Centre  and 
Kishacoquillas  turnpike  road  company.    On  the  trial  of  the  cause, 
after  the  plaintiffs  below,  had  given  some  evidence  in  support  of 
their  action,  they  offered  in  evidence  a  nacspapery  called  the 
"Juniata  Gazette,"  of  the  20th  of  November,  1821,  in  which  there 
was  an  advertisement,  purporting  to  have  been  signed  by  the 
defendant,   with  six    others,  calling    a  meeting  of    the  stock- 
holders, to  hold  an  election  for    officers  to   organize  the  com- 
pany, for  the  purpose  of  showing  that  James  M^Conahy  had  ac- 
cepted  the  charter,  and  had  acted  under  it.    To  the  reading  of 
this    paper,  the  defendant  objected ;  the   plaint  ifls  then  called 
William  Mitchell^  who  proved,  that  he  had  printed  the  paper,  and 
had  regularly  issued  it ;  that  it  was  not  his  custom  to  preserv^e  origi- 
nal advertisements,  and  that  he  never  did  preserve  them:  that  he 
had  told  the  defendant  he  had  not  the  original,  nor  any  papers 
among  which  he  could  look  with  any  hope  of  finding  it,  that  he 
thought  the  old  papers  of  the  office  were  destroyed  among  waste 
paper,  shortly  after  the  publication ;  and  that  some  of  the  adver- 
tisements he  had  taken  from  the  Bellefonte  paper;  but  could  not 
say  as  to  this,  nor  that  it  was,  or  was  not,  copied  from  the  last  men- 
tioned paper:  that  if  he  copied  it  from  a  written  paper,  it  was 
either  destroyed  or  Jost,  but  that  he  had  not  hunted  for  it,  as  he 
had  no  place  he  could  look  with  any  prospect  of  finding  it.    He 
also  proved,  that  the  defendant  was  one  of  his  subscribers,  and  took 
his  paper  at  the  time.    The  defendant,  however^  still  objected  to 
the  reading  of  the  paper,  alleging  there  was  no  proof,  that  the 
defendant  had  signed  it,  or  authorised  it  to  be  printed,  or  knew 
any  thing  of  the  transaction,  that  the  original  should  have  been 
produced,  or  its  loss  proved;  and  that  the  seven  first  commissioners 
should  have  given  the  notice,  not  the  seven  first  subscribers.    The 
court  overruled  the  objections,  and  admitted    the  newspaper  in 
evidence.    An  exception  was  taken  to  this  opinion  of  the  court, 
^hich  forms  the  first  error  complained  of 
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The  questicm  was,  whether  James  MConaku  had  signed  tiiie  ad- 
vertisement) or  authorised  its  publication.  If  it  had  merely  been, 
whether  he  had  notice  of  a  fact  published  in  the  newspaper,  the 
fact  of  his  taking  the  paper,  in  which  it  was  published*  might  have 
been  submitted  to  the  jury ;  but,  I  take  it,  that  in  this  case,  the 
origiual  paper,  signed  by  the  person,  ought  to  have  been  produced, 
or  Us  lossvraoedy  and  if  its  loss  bad  been  legally  proved,  then  proof 
that  the  aefendant  had  signed  it,  or  proof,  that  he  knew  of  it,  and  ha4 
agreed,  that  some  other  person  should  write  the  advertisement  and 
put  his  name  to  it,  would  have  beeb  sufficient.  But  the  evidence 
did  not  prove  the  fact,  that  the  defendant  had  advertised,  or  sanc- 
tioned the  advertisement;  indeedt  there  was  no  legal  evidence  to 
show,  that  due  diligence  had  been  used  to  procure  the  ordinal,  or 
to  account  satisfactorily  for  the  want. of  it,  in  truth,  the  witness 
said  he  bad  not  looked  for  it,  as  he  bad  no  nrospect  of  finding  it 
This  was  not  a  sufficient  reason  to  -supercede  the  necessity  gS  a 
search,  and  a  diligent  search  might  have  been  successful  The 
defendant  moreover  was  not  one  of  the  commissioners,  he  was  only 
a  subscriber,  and  as  such  was  not  entitled  to, advertise;  the  com- 
missioners ak)ne  were  directed  to  perform  this  duty.  See  Pcmm, 
Lam  of  1821,  pose  75,  and  Pamph.  Laws  of  1826,  pc^  349.  Wc 
therefore  think  that  the  admission  of  the  newspaper  was  wrong. 
The  decision  in  ^the  case  of  Sweigart  v.  Reuinger's  Adhmniairator^ 
14  Serg.  d"  Ravile^  203,  on  a  similar  point,  goes  rar  to  detennine  this 
rpart  of.the  case. 

After  the  plaintiffibad  read  the  advertisement  to  the  jury,  they 
gave  further  evidence  to  prove,  that  the  defendant  had  a»istituted 
a  proxy  to  vote  at  ^the  first  election  of  the  company  for  officers.; 
they  also  proved  the  amount  of  the  cost  of  the  road,  and  its  annual 
ioll,  and  theuirested 'their  <ause. 

The  court  permitted  the  plaintiffi  to  prove  by  one  of  the  com- 
missioners, that  he  saw  the  defendant  sign  for  his  five  shares,  at 
Mr.  /ieyitoU!»V  tavern,  that  the  commissioners  had  obtained  all  the 
stock  theycould,  after  the  act  of  1821,  called  :the  general  appro- 
priation act,  had  passed,  giving  this  road  twenty  tm)U8and  dollars. 
This  witness  also  proved,  that  be  had  calculated  the  probable  ex- 
pense of  the  road,  and  was  satisfied,  that  they  had  a  sufficient  sum 
subscribed,  taking  in  the  twenty  thousand  .dollars  from  the  State, 
or  perhaps  more ;  that  thereupon  the  commissioners  met  at  Ken^t^ 
at  which  meeting,  all  or  nearly  all  were  present^  and  the  calcula- 
tion laid  before  the  commissioners,  and  they  were  all  of  opinion,  that 
990  more  stock  could  be  obtained,  but  that  vrith  the  State  stock*  they 
would  have  enough:  that  it  was  debated,  whether  they  should  get 
the  amount  of  individual  stock  reduced,  or  get  the  amount  required 
by  the  act,  by  ad^ngfictitious  stock,  so  as  toobkdn  the  charier^  and 
enable  the  company  to  go  on.  The  commissioner  then  filled  up  the 
tcertificate,  or  in  past  signed  it  in  blank,  when  the  other  commit- 
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rioners  took  it,  and  were  to  get  it  completed,  and  this  was  the  last 
act  the  witness  did,  in  relation  to  the  company,  except  paying 
ttock.  The  witness  also  proved,  that  he  saw  a  subscription  of  the 
board  in  a  book  of  fictitious  stock,  and  that  the  first  suggestion  of 
taking  fictitious  stock,  was  in  Lewistown.  There  were  from  two 
hundred  and  ninety  to  three  hundred  shares  of  good  stock,  about 
halfthe  amount  required.  The  act  of  assembly  required  six  hun- 
dred shares,  before  a  charter  could  be  obtained.  The  witness  de- 
clared they  were  right  in  their  estimate ;  for  the  good  shares  were 
amply  sufficient,  with  the  twenty  thousand  dollars  to  make  the 
foadr  He  could  not  say,  that  he  ever  told  the  defendant  that  three 
hundred  shares  would  be  enough,  but  he  often  had  repeated  the 
declaration.  On  his  cross  examination,  the  witness  said,  "  there 
was  no  other  commissioner  but  myself  present,"  (when  Mr.  /?cy- 
nolds  took  pains  with  Mr.  MConahy  to  induce  him  to  subscribe,) 
^  he  took  more  pains  with  him,  thaii  I  did ;  I  pot  him  more  particu^ 
larly  under  his  care." 

The  defendant  also  proved,  by  another  witness,  that  while  he 
was  taking  stock  in  1821,  with  the  commissioner,  he  was  anxious- 
to  have  stock  taken,  and  that  he  was  requested  to  speak  to  the 
defendant  for  this  purpose;  that  he  did  so,  and  took  him  into  the 
room,  in  which  the  commissioner  was ;  that  the  defendant  refused 
to  subscribe,  and  that  then  the  witness  urged  as  a  means  to  induce 
the  defendant  to  subscribe,  that  he  could  pay  it  in  black  smith 
work,  that  the  defendant  had  before  refused,  alleging  he  was  not 
able :  that  he  preV^ailed  on  him  to  subscribe,  he  believed  by  holding 
out  the  inducement  of  paying  in  work;  his  treaty  with  the  defen- 
dant was  in  the  presence  of  the  commissioner,  who,  however,  did 
not  say  any  thing,  and  was  not  appealed  to.  Being  cross  examin- 
ed, the  witness  could  not  remember  the  manner  he  had  pointed  out, 
of  the  defendant's  getting  the  work,  but  that  he  had  referred  ta 
his  labour,  as  a  means  of  getting  money  to  pay,  and  said  it  would 
be  their  interest  to  collect  in  work,  that  Uiere  was  no  stipulation 
by  the  commissioner,  that  the  company  would  take  woric ;  the  mat- 
ter was  principally  left  to  the  witness. 

This  closed  the  testimony  on  both  sides,  when  the  following 
points  were  submitted  to  the  court  by  the  parties,  ta  wit,  the 
plain tifis  requested  the  court  to  instruct  the  jury: 

"  1st  If  the  jury  believe  that  the  defeudant  advertised,  as  one  <rf 
the  first  seven  stockholders  named  in  the  charter,  for  an  election, 
signed  a  proxy  and  voted  at  the  election  by  proxy,  on  the  3d  rf 
Ifecember,  1821,  it  would  be  conclusive  evidence,  in  pomtof  law> 
of  his  acceptance  of  the  charter,  and  the  plaintiffi  would  be  enti- 
tled to  recover. 

"  2d.  That  the  act  of  the  10th  of  April,  1826,  and  of  the  Ut  of 
April,  1823,  validates  the  subscription  of  the  defendant,  and  placa 
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him  in  ijie  same  situation  as  if  no  fictitious  stock  had  been- 
obtained. 

*'  3d.  That  even  if  the  stockholders  would  take  advantage  of  the 
fictitious  stock,  yet  the  defendant  by  his  acts  of  voting  by  proxy ,^ 
advertising,  &c.  cannot  now  set  it  up  as  a  defence  in  this  suit." 

The  defendant  requested  the  court  to  instruct  the  jury: 

"  Ist.  That  if  they  believe  MConahyAhe  defendant,  did  not  know 
that  fictitious  stock  had  been  certified  to  the  governor,  when  he 
gave  his  proxy  to  James  Milliken,  then  that  proxy  cannot  afiect 
the  defendant. 

•*  2d.  If  the  jury  believe,  that  the  advertisement,  for  the  election 
for  manacersy  of  the  first  seven  subscribers,  was  done  without  the 
agency  oi  James  MConahy^  the  defendant,  but  by  other  persons 
using  his  name,  then  this  advertisement  cannot  in  any  way  aflfect 
him. 

•*  3d.  U  James  MConahy  was  induced  to  subscribe  five  shares  of 
stock,  for  which  this  suit  was  brought,  under  the  promise  of  paying 
in  black-smith  work  and  other  work,  the  plaintifis  should  have 
made  a  demand  of  this  work  before  they  could  sustain  this  suit 

"4th.  That  if  the  jury  believe,  at  the  time  JlfCowaAy  subscribed 
liis  five  shares,  and  at  the  time  the  advertisement  for  the  cleclionr 
and  at  the  time  he  gave  his  proxy  to  Milliken,  he  was  ignorant 
that  fictitious  stock  was  certified  to  the  governor,  the  plaintifils  are 
not  entitled  to  recover." 

These  points  were  generally  answered  by  tl»e  court  in  their 
charge  to  the  jury,  which  was  as  follows,  to  wit: 

"  It  appears  to  me,  that  the  three  following  questions  are  pre- 
sented in  the  investigation  of  this  cause. 

"  1.  Was  the  charter  accepted  and  confirmed  by  defendant,  if  so,, 
he  cannot  now  gainsay  it. 

"  2.  If  not  accepted  or  confirmed  by  defendant,  was  the  admis- 
sion of  the  fictitious  signers  of  stock,  by  the  commissioners,  a  fraud 
upon  the  defendant. 

"3.  Was  thesubscriptionofJlfCona/iy  obtained  through  fraudu- 
lent representations,  sanctioned  by  the  agent  of  the  company? 

"By  the  act  of  1821,  for  the  erectbn  of  this  company,  Mr. 
Bumkde  and  others,  were  appointed  commissioners  to  receive  sub- 
scriptions, so  as  to  enable  the  subscribers  for  stock,  to  obtain  a 
charter  of  incorporation.  The  leading  public  object  was  to  have  a 
turnpike  road  made  from  Brown's  mills  to  Bellefonte.  It  may  bare 
been  a  private  object  with  the  subscribers  to  vest  their  money  in  a 
fund  that,  besides  contributing  to  the  completion  of  the  road,  might 
furnish  them  an  annual  interest  The  commissioners  were  as  well 
agents  for  the  public,  as  for  the  subscribers.  It  was,  therefore,  a 
duty  imposed  by  interest  on  the  subscribers,  to  attend  to  the  trans- 
actions of  the  commissioners.  The  act  of  assembly  was  directory 
upon  the  commissioners,  and  they  had  no  legal  ability  to  do  any 


Digitized  by 


Google 


June  T.  1830.]  OF  PENNSYLVANIA.  431 

(James  M*Conahy  v.  The  Centre  and  Kishacoquillas  Turnpike  Road  Ca> 

thing  contrary  to  the  provbions  of  the  act  No  charter  could  have 
been  demanded  until  all  the  provisions  of  the  act  were  complied 
with;  and  the  subscribers  could  not  be  prejudiced  by  any  act  of^ 
the  commissioners,  contrary  to  law.  The  charter  was  to  be  procured 
from  the  ^ovemment,  for  the  benefit  of  the  subscribers,  not  for  the  be- 
nefit of  the  commissioners.  If  the  subscribers  procured  their  charter 
without  an  exact  compliance  with  the  provisions  of  the  law,  it  was 
not  for  those  who  procured  it  to  complain.  The  government  from- 
whom  it  was  obtained  might  or  might  not  repeal  it  at  their  plea- 
sure. So  long  as  the  charter  exists  unrepealed,  and  more  particu- 
larly since  the  original  defects  have  been  expressly  waived  by  the 
government,  by  a  positive  act  of  assembly,  it  exists  legally ,  and  is 
of  full  force  and  effect  according  to  its  import.  The  company  has 
a  legal  right  to  sustain  a  suit  in  their  corporate  name,  and  upon  the 
trial,  now  in  progress,  on  the  pleas  and  issues  upon  the  record,  the 
validity  of  the  charter  cannot  be  enquired  into.  The  court  and 
jury  are  bound  to  give  effect  to  the  contracts  of  the  corporation, 
and  to  the  contracts  in  subscjibing  for  stock,  made  before  the  date 
of  the  charter,  so  far  as  such  contracts  were  fair  and  honest,  and 
did  not  fraudulently  affect  the  interests  of  such  subscribers.  If  the 
commissioners  did  any  act  contrary  to  their  legal  duty,  after  James 
M'Co7mhy  subscribed  for  five  shares  of  stock,  without  his  know- 
ledge or  assent,  to  his  prejudice,  it  would  avoid  the  obligation  of 
his  engagement  to  pay.  Two  acts  are  complained  of  by  the 
defendant  as  having  this  effect.  First:  It  is  complained  that  in- 
stead of  obtaining  the  subscription  of  six  hundred  shares,  before  a 
charter  was  obtained,  only  three  hundred  good  shares  were  obtain- 
ed; and  in  this  way  it  said  the  defendant  was  prejudiced.  If 
MConahy  h?id  no  knowledge  of  such  fact,  and  he  never  assented  to 
it  directly  or  indirectly,  and  it  was  in  prejudice  of  his  rights,  his 
subscription  was  not  binding  upon  him.  But  supposing  him  to  be 
wholly  ignorant  of  the  facts  in  relation  to  the  fictitious  stock,  and 
the  fact  of  the  charter  being  obtained  upon  it,  was  he  prejudiced 
by  it?  It  is  as  well  a  presumption  of  the  law,  as  the  testimony  in 
the  case— that  it  was  supposed  that  the  full  amount  of  the  bonajide' 
subscriptions,  together  with  the  State  money,  would  be  required  to 
complete  the  road.  And  from  the  terms  of  the  subscription,  it  was 
indicated  that  the  subscribers  were  bound  to  pay  fifty  dollars  on 
each  share  by  them  respectively  subscribed.  There  were  two' 
objects  the  subscribers  probably  had  in  view;  one  the  completion 
of  the  turnpike  road,  the  other  the  vesting  of  their  money  in  a  pro- 
ductive fund.  From  the  testimony  ft  appears  that  the  first  object 
has  been  fully  effected,  for  the  road  has  been  long  since  made,  and 
the  company  been  in  the  receipt  of  tolls  for  the  whole  distance. 
The  second  object  may  have  been  advanced  rather  than  injured 
by  the  contrivance  ofcertifying  the  fictitious  subscriptions.  Because 
if  six  hundred  shares  had  been  subscribed  at  fifty  dolliars  a  share^ 
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added  to  (be  State  stock  <^  twenty  tliousand  doBars^  it  would  have 
amounted  to  fifty  thousand  dollars;  while  three  hundred  shares  at 
fifty  ddlarsywith  the  State  stock,  amounted  to  thirty-five  thousand 
doUars;  if  the  whole  money  had  been  received  and  expended,  as 
is  generally  the  case,  in  the  one  event,  the  defendant  would  have 
drawn  his  dividend  in  the  proportion  his  stock  bore  to  fifty  thousand 
dollars;  in  the  other,  in  the  proportion  it  b<NPe  to  thirty-five 
thousuid.  It  is  left  to  the  jury  to  say,  whether  under  all  the  evi- 
denccy  the  facts  in  relation  to  the  fictitious  stock  injurioudy  afiected 
die  engagement  of  the  defendant  under  his  subscription,  without 
his  knowle^e  or  assent,  directly  or  indirectly;  if  so,  it  would 
absolve  him  from  lus  engagement  Where  companies  have  plenty 
of  money  they  generally  spend  it  Eberally;  where  they  have  little,* 
it  often  induced  economy.  It  can  hardly  be  doubted  that  the  prin-- 
cipal  and  leading  object  of  the  subscribers  was  to  effect  the  com- 
pletion of  the  turnpike  road  contemplated.  We  have  it  in  prooC 
that  after  earnest  attention  to  the  business,  and  every  diligence 
used,  the  commissicMiers  could  only  obtain  about  three  hundred 
shares  of  stock  to  be  subscribed,  and  the  act  of  assembly  requiring 
ax  hundred  before  a  charter  could  be  had,  they  were  at  a  stancC 
they  could  not  move  a  step  further.  The  great  object  of  the  sub- 
scribers was  likelv  to  be  defeated,  and  it  was  only  by  the  expe- 
<iient  resorted  to  of  filling  up  the  list  with  the  ilames  of  persons  unable 
to  pay,  that  the  charter  could  be  had,  or  tHe  great  work  efiPected. 
Although  as  between  the  government  and  the  subscribers,  the  expe- 
dient resorted  to  may  have  been  exceptionable,  it  appears  to  me  it 
was  manifestly  for  the  advantage  of  the  subscribers;  indeed  it  was  the 
only  way  the  commissioners  could  devise  to  effect  the  object  at  alL- 
The  subscribers  accepted  the  charter  so  obtained;  the  company 
was  organized,  moneys  collected,  the  road  made,  toll  gates 
erected,  and  the  company  now  in  the  receipt  of  tolls;  and  the 
ffovemment  confirmed  the  charter,  on  their  part  waiviog  all  ob- 
jections on  account  of  the  irregularities  alluded  tp.  How,  then, 
was  the  defendant  injured  in  tiie  affidr?  He  subscribed  for  five 
shares.  His  subscription  imports  an  unconditional  obligaticm  to 
pay  the  whole,  if  required.  There  is  no  condition  precedent  ex- 
pressed in  it,  and  the  idea  was  not  held  out  by  the  ccHnmissioner,' 
as  he  stated  in  evidence,  that  less  than  the  whole  would  be  required. 
The  road  was  sooner  made,  and  it  is  said  to  be  well  made,  and 
very  probably  made  for  less  money,  by  the  expedient  resorted  to, 
tiian  if  die  whole  six  hundred  shares  had  been  subscribed  by  solvent 
stockholders.  /  do  not,  therefore^  see  so  plainly  hoto  the  drfendant  was 
injured  or  exposed  to  injury  in  this  transaction^  and  if  he  was  not^  I 
see  no  reason  he  has  to  complain. 

**  But  it  is  said  he  accepted  the  charter,  advertised  for  the  elec- 
tion of  officers  under  the  charter,  and  voted  at  the  election  by 
proxy.    If  he  did  accept  the  charter,  knowing  the  facts  alluded  to» 
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bis  mouth  would  be  cloeed,  and  no  objection  on  tbat  account  could 
DOW  avail  him.  See  first  point  on  part  of  the  plaintiff  and  first 
point  on  part  of  the  defendant.  The  advertisement  and  proxy  are 
.evidence  to  show  his  acceptance  of  the  charter  But  it  in  truth, 
iie  did  not  know  that  fictitious  stock  had  been  certified  to  the  go- 
vernor, when  he  gave  his  proxy  to  Jamet  MdlUcen^  such  proxv 
•would  not  affect  mm.  There  is  no  l^al  magic  in  the  proxy,  it  is 
.only  as  evidence  of  the  fact  of  acceptance  of  the  charter.  If  he 
.did  so,  knowing  the  facts,  he  is  barred  in  his  defence.  K  he  did 
not  know  the  facts,  the  proxy  would  have  no  effect  See  second 
point  of  defendant  The  same  remarks. apply  to  the  advertisement 
if  it  was  done  without  the  agency  of  defendant,  by  other  persons 
uaing  his  name,  it  would  not  affect  him.  It  seems  it  was  not  his 
duty  to  advertise,  he  was  not  therefore  bound  to  know  the  facts 
in  relation  to  it,  any,  thing  thus  done  in  ignorance  of  a  man's  righti, 
.or  of  Xhe  facts  do  not  afiect  him. 

«  Fourth  point  of  defendent  Such  ignorance  as  is  set  out  in 
this  point,  may  not  be  a  bar  to  plaintiff^s  recovering,  if  the  char- 
ter was  obtained,  the  company  organized,  the  work  done  as  intend- 
.ed,  and  the  State  has  confirmed  the  charter,  waiving  all  excep- 
tions to  these  irregularities.  If  defendant  was  not  injured  or  de- 
frauded, he  would  have  no  right  to  resist  the  payment  (m  that 
ground.  See  second  point  on  part  of  the  plaintiff  The  two  acts 
referred  to,  do  validate  the  charter,  and  tne  subscriptbns  if  bona 
fide  made.  But  if  fraudulentiy  obtained  on  part  of  the  commis- 
sioner, this  act  would  not,  and  could  not  confirm  them.  If  firaudu- 
lent  in  the  b^inning,  no  subsequent  acquiescence  of  the  ddendant 
would  make  them  good.  It  would  require  a  new  engagement,  or 
•something  equivalent  The  legislature  never  intended  to  give 
efiect  to  a  contract  improperly  obtained,  contrary  to  the  consent  of 
the  injured  party.  The  terms  of  the  act  only  apply  to  subscrip- 
tions, obtained  bona  fide  in  one  act,  and  in  good  miib  in  the  other* 
.which  is  the  same  tbung. 

^  Third  point  of  plaintiff:  If  the  giving  the  proxy,  voting,  ad- 
vertisement, &c  satisfy  the  jury  that  the  defendant  knowingly 
.accepted  the  charter,  we  before  said,  and  now  repeat,  that  his 
moutii  would  be  dosed,  but  if  done  without  a  knowledge  of  the 
.facts  he  now  complains  oU  or  by  others,  without  his  knowledge) 
.defendant  would  not  be  affected  by  it 

''  Third  point  on  part  of  defendant  The  commissioner  taking  the 
•  stock,  was  the  agent  appointed  by  law  for  Aat  purpose.  If  the  de- 
fendant was  induced  to  subscribe  undear  a  promise  or  engagement 
from  hiniy  that  it  should  be  paid  in  black-smith  work,  the  plain- 
tiffi  should  have  made  a  deman4  of  such  work  before  thev  could 
sustain  this  suit  It  was  the  duty  of  the  commissioner  to  take  sub- 
scriptions on  the  terms  prescribed  by  law.  Those  terms  are  set 
<out  in  the  writing  in  the  book  over  the  subscripticms,  it  calls  for 


Digitized  by 


Google 


494  SUPREME  COURT  [JSunbury, 

(James  M<Conahy  v.  The  Centre  and  Rishacoquillas  Turnpike  Road  Co.) 

money,  not  for  work,  and  the  commissioner  bad  no  power  or  autho- 
rity to  promise  or  engage  to  take  payment  in  work.  He  might 
vse  fair  reasoning  and  argument  to  induce  such  subscriptions,  but 
could  not  use  false  inducements;  but  was  only  responsible  for  hb 
own  conduct  in  this  particular.  If  others  falsely  induced  defendant 
to  subscribe,  if  the  commissioner  had  no  hand  in  it,  and  did  not 
assent  to  it,  it  was  the  defendant's  folly,  and  ought  not  to  avail  him. 
Ivxmld  apprehend  from  the  evidence,  that  no  such  fraud  tdos  practised 
on  the  defendant  by  the  commissioner.  But  it  is  a  fact  to  be  deter- 
mined by  the  jury.  Indeed  the  whole  cause  depends  mainly  on  the 
evidence,  was  the  defendant  imposed  upon,  Ttas  the  terms  of  the 
agreement  altered  to  his  prejudice,  was  he  circumvented  by  the 
agent,  was  any  fraud  practiced  upon  him,  if  so,  he  stands  dtscbarg- 
ed  from  the  obligation  of  his  engagement  If  he  knew  how  the 
charter  was  obtained,  and  assented  to  it,  and  voted  by  proxy  for 
officers  under  it,  or  if  the  fictitious  stock  was  added  and  certified, 
even  without  his  consent;  if  it  did  not  defraud  or  injure  his  lights, 
andif  he  subscribed  voluntarily  the  written  engagement  over  his 
name,  he  is  bound  t6  pay.  rlaintiffi  only  claim  thirty  dollars  a 
diarc  with  common  interest" 

To  this  charge,  the  defendant  excepted,  and  has  here  assigned 
nine  errors ;  some  of  which  have  not,  however,  been  insisted  on  m 
the  argument    The  errors  are, 

1.  The  court  erred  in  receiving  in  evidence  the  newspaper, 
containing  the  printed  advertisement,  as  set  forth  in  the  ^t  bill 
of  exceptions  of  defendant  below. 

2.  The  court  said, "  was  the  charter  accepted  and  confirmed  by 
the  defendant  ?  If  so,  he  cannot  now  gainsay  it" 

3.  The  court  said, "  upon  the  trial  now  in  progress,  and  the  pleas 
and  issues  upon  the  record,  the  validity  of  the  charter  cannot  b^ 
inquired  into." 

4.  "  There  were  two  objects  that  the  subscribers,  probably  had 
in  view;  one,  the  completion  of  the  turnpike  road;  the  other,  the 
vesting  of  their  money  in  a  productive  fund,  the  second  object  may 
have  been  advanced,  rather  than  injured  by  the  contrivance  of 
certifying  the  ficticious  stock." 

5.  in  saying,  "I  do  not  therefore  see  so  plainly,  how  the  defendant 
was  injured  or  exposed  to  injury  in  this  transaction;  and  if  he  was 
not,  I  see  no  reason  he  has  to  complain." 

6.  "  That  if  the  defendant  did  accept  the  charter,  knowing  the 
facts  alluded  to,  his  mouth  would  be  closed,  and  no  objection  on 
that  account  would  now  avail  him." 

7.  "  That  the  advertisement  and  proxy  are  evidence  to  show  his 
acceptmce  of  the  charter.  If  he  did  so,  knowing  the  facts,  he  is 
barred  in  his  defence.*' 

8.  Court  erred  in  charging  on  defendants  fourth  point,  in  say- 
ing,, "such  ignorance  as  is  set  out  in  this  point,  may  not  be  a  bar  to 
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plaintiff's  recovering,  if  the  charter  was  obtained,  the  company 
organised,  the  work  done  as  intended,  and  the  State  has  confirmed 
the  charter,  waiving  all  exceptions  to  these  irregularities/' 

9.  The  court  erred  in  charging  on  the  third  point  of  d^fifeiidant, 
in  saying  **the  commissioner  had  no  pow(if  or  authority  to  promise 
or  engage  to  take  payment  in  woA/' 

The  first  ^rror  a3s^ned,  having  alfeady  been  considered,  an/ 
further  remaf kis  in  relation  to  it,  ate  deemed  unnecessary.  In  de- 
livering the  opinion  of  th^  court  6h  the  remaining  errors,  I  propose 
to  confine  myself  to  such  general  l^emarks,  dls  may,  on  this  occasion' 
suffice.  The  defendant  complains,  thdt  the  court  erred,  wheA' 
they  told  thfe  jufy,  tha#  the  validity  of  the  (iharter  could  n6t  be 
inquired  into,  in  this  acjBon/  Thi^  point  cam^  before  us,  and  had 
already  been  decided  in  the  case  reported  in  1%  Serg.  6^  Rawle{ 
140,  where  if  was  elpressly  declaimed,  thAt  if  the  chatter  had  been 
even  fraudulently  obtained,  it  could  not  bfe  declared  void,  collate- 
faHy,  ill  a  suit  like  the  present'^  it  could  only  be  vacated  bv  thi3 
court,  either  by  scire  faciei  to  i*6peal  it  oi*  to  dcclai*e  it  forfeited, 
6r  on  a  writ  of  quo  wdrrarUOy  at  the  suit  of  the  comm6nwealth ;  and 
sp  the  court  below  declared  the  law;  ther^  ^as  then  no  error  irt 
this  part  of  the  charge.  But  if,  in  obtaining  the  charter,  a  fraud 
has  beeiicoAimitted  oh  the  defendant  in  ^is  action,  by  which  he 
has  sustained  or  might  sustain  an  h>jury,  it  is  an  entirely  diflerenf 
(Question,  whether  the  corporation  cah  sustain  this  suit.  The  evi- 
dence is  positive,  full,  complete  afnd  uncontradicted,  that  the  char- 
ter was  obtained  by  m^hs  of  the  subscription  of  three  hundred 
shares  of  fictitious  stock,  in  order  to  make  up  the  six  hundred  shares, 
required  by  law  before  a  charier  could  be  granted,  and  that  a 
deliberate  plan  was  adopted  and  pursued  to*  obtain  the  fictitious 
rftdafclf;  and  thei*eby  obtain  a  charter  and  the  twenty  thousand 
doIlaA  sUb^rfbed  bjr  the  State.  But  there  is  no  proof,  nor  colour 
ofprbof,  that  the  defendant  knew  of  the  plan  of  scheme  io  put  down 
fictitious  names  for  three  hundred  shares,  or  ever  knew  any  thing 
of  the  executibh  of  the  plan,  or  that  ithad  beeft  carried  into  effect. 
It  appears  that  it  wds  suggested  and  adopted  at  a  meeting  of  the 
commissioners,  at  Which  it  is  not  pretended,  any  stockholder,  who 
was  not  a  commissioner,  was  present.  The  defendant  was  not  a 
(iommifisione^.  There*  fe  no  proof  that  the  subscribers  to  this  stock 
were  itoformed  that  thfee  hundred  shares,  together  with  the  com- 
Aionwcalth's  subscription  of  twenty  thousand  dollars  would  be 
sufiicient  to  make  the  road,  the  commissioners,  to  be  sure,  were  so 
told,  but  not  the  stockholders.  Can  it  then  be  supposed,  that  if 
the  stockholders  had  been  informed  of  the  scheme,  they  would 
ever  have  agreed  to  it?  Or  have  we  a  right  to  say,  they  would 
have  assented  ?  For  my  own  part,  I  cannot  think  they  would.  It 
was  a  direct  injury  to  every  stockholder  who  had  subscribed,  for 
if  six  hundred  shares  had  been  tuken,  as  the  law  provided,  it  is 
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evident,  that  no  more  ihan  ffiem  dollars  would  kave  been  required 
on  each  share,  whereas  by  the  plan  adopted  in  taking  three  hundred 
shares  from  fictitious  subscribers,  every  real  stockholder  is  called 
upon  to  pay  thirty  dollars  on  each  share.  I  would  ask,  was  it  just,  was 
it  fair  to  deal  thus  with  the  stockholders.  The  proof  in  this  cause,  I 
observe,  was  by  one  of  the  commissioners,  and  he  does  not  state^ 
that  the  commissioners  ever  divulged  their  plan  of  taking  fictitious 
stock,  to  the  real  subscribers,  or  that  any  of  them  knew  of  it,  until 
after  the  company  was  in  operation.  This,  m  my  opinion,  was  a 
fraud  on  every  subscriber/  and  would  excuse  him  from  the  pay* 
roent  of  his  subscription^  Let  me  not  be  understood,  as  imputing  U>- 
the  commissioners  an  intentional  fraud,  such  is  not  my  meaning,  I 
have  the  pleasure  of  knowing  some  of  them,  and  I  know,  that  they 
are  incapable  of  any  such  intention.-  The  facis  are  however,  dis- 
tinctly proved,  and  nothing  is  left  to  inference;  it  was  therefcure 
wrong  to  refer  it  to  the  jury  to  decide,  whether  the  defendant  knew 
•f  what  was  proved  to  have  been  done  in  his  absence,  and 
never  communicated  to  him;  it  wad  essential  for  the  plaintiff 
lo  establish  by  evidence  the  fact  of  notice,  nor  could  the  defendant 
be  called  upon,  in  the  first  instance  to  show  that  there  was  no 
Botice. 

It  is  contended,  that  the  defendant  accepted  the  charter,  and 
thereby  ^waiving  all  objections,  must  pay  his  subscription  money. 
It  is  true,  a  charter  was  obtained,  but  die  subscribers  did  not  know 
tirhen  or  how  it  was  obtained^ of  the  imposition  on  the  government^ 
they  knew  nothing.-  They  had  no  direct  agency  in  obtaining  it,  in 
fact,  the  subscribers  could  not  have  obtained  it,  for  the  commis- 
sioners were  the  persons  to  certify  the  necessary  facts  to  the  gover- 
nor, and  when  this  was  dbne,  the  charter  was  thereupon  granted. 
I  am  satisfied,  that  if  a  proper  application  had  been  made,  and  the 
proper  mode  pursued  to  repeal  this  charter,  the  Supreme  Court 
must  haye  declared  it  void,  as  to  the  State,  on  account  of  the  im- 
podtSon  practised,  or  that  the  State  would  have  been  justifiable  in 
refusing  to-pay  their  subscription  of  twenty  thousand  dbllars.  The 
legislature  however,  having  waived  their  right,  the  charter  is  valid 
as  to  the  State.  But,  there  has  been  no  waiver  by  the  subscribers, 
who  subsc^ribedon  the  faith  of  the  law,  which  assured  them,  that 
they  should  contribute  with  subscribed  fbr  six  hundred  shares,  but 
are  afterwards  called  on  to  contribute  double  the  sum*  with  half 
the  number  of  shares.  The  defendant  has  not  waived  any  right 
to  resist  this  imposition  so  far  as  he  is  affected,-  and  he  stands  dis- 
charged, in  consequence  of  the  fraud,  from  his  obligation  to  the 
company. 

Tne  last  error  assigned  is,  that  the  court  erred  in  their  answer  to 
the  defendant's  third  point,  in  saying,  that  the  commissioner  had 
no  power  or  authority  to  promise  or  engage  to  tiake  payment  in 
work.     Mr.  ReynoUsr  in  the  prrrenrr  of  one  of  the  commissioners,^ 
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rafter  the  defends^nt  had  refused  to  subscribe^arged,  as  a  means  to 
prevail  oa  hio)  to  si|bscribe»  thsit  be  could  pay  it  in  black-smith 
work,a^donthb  assurance,  obtained  the  defendant's  subscription. 
This  declaration,  made  in  the  presence  of  the  commissioner,  and  not 
objected  to  by  him,  is  to  be  taken  as  his  declaration,  nor  is  it  correct 
to  say,  that  the  law  draws  a  distinction  between  the  commissioner 
and  the  corporation,  in  regard  to  this  promise.  I  hold  the  promise 
to  be  so  far  binding,  on  the  corporation,  as  to  prevent  it  from  re* 
iGoveringof  the  defendant  contrary  to  the  terms  on  which  he  sub- 
scribed. See  Hill  V.  E}ly,  5  Serg.  *  Hazole,  383,  and  Mller  v.  Hen^ 
derfofiy  10  Serg.  6p  Rawle,  990.  The  opinion  of  the  court  is,  that 
the  plaintiff  in  error  has  sustained  the  errors  above  adverted  to. 
JudgmeQt  reversed,  and  a  venire  facias  de  novo  a^yarded« 


/ALEXANDER  DEAN,  survivmg  Assignee  of  BENJAMIN 
DAVIDSON,  againstiOHN  PATTON. 

The  trustee  of  an  insolvent  disbtor,  having  in  his  own  name,  sued  a  mort* 
gage  given  to  the  insolvent,  obtained  a  judgment,  and  issued  a  Zfv.  Fas, 
thereupon;  by  virtue  of  which,  the  sheriff  sold  the  mortgaged  premises^ 
and  received  the  purchase  money.  Held:  that  ii)  a  suit  brought  aeainit 
the  sheriff,  to  recover  the  mone^  from  him,  he  cannot  set  up  as  a  defence, 
that  the  trustee  had  never  giveu  bond  as  rec^uired  by  the  act  of  Avt 
sembly. 

Writ  of  error  to  the  special  Court  of  Common  Pleas  of  Him  ting** 
don  county. 

The  onf J  question  of  law  which  was  argued  in  this  court,  grew 
out  of  the  following  facts. 

Alexander  Dean  was  the  surviving  assignee  of  Benjamin  Davidson^ 
an  insolvent  debtor,  and  as  such,  m  his  own  name,  issued  a  ecire 
facias  on  a  mortgage,  given  by  Janies  Clark  to  the  said  Benjamin 
Davidson,  obtained  a  judgment  thereupon,  and  issued  a  Leo.  Fas. 
directed  to  John  Potion,  the  defendant,  then  sheriff  of  Huntingdon 
countv,  upon  which  he  sold  the  n^prtgaged  premise.<t  for  two  thou- 
sand four  hundred  and  seventy  dollars,  and  received  the  purchase 
money.  This  action  for  money  had  and  received  for  the  plaintiff's 
use,  was  then  brought  against  him  to  compel  him  to  pay  it  over; 
to  which  he  set  up  a  defence,  that  the  plaintiff  had  not  given  bond 
with  security,  as  trustees  of  insolvent  debtors  are  required  by  the 
act  of  assembly  to  give,  before  suit  brought 

The  court  charged  the  jury  on  the  other  points  in  the  cause^aQd 
reserved  the  point  above  mentioned. 


Digitized  by 


Google 


498  SUPREME  COURT  [Smimnf, 

(Alexander  Dean,  sarviving  assignee  of  Benjamin  Davidsoo,  if.  JotmPatton. ) 

The  jury  found  a  verdict  for  the  plaintiff:  but  the  court  being 
of  opimon  that  the  objection  to  the  plaintiff^s  recovery  was  fatalU 
entered  judgmeu,t  for  the  defendai^t 

Ml^^  for  plaintiff  in  error. 

The  right  of  the  plaintiff.to  have  the  nooneyvh^  l>een  establish- 
ed by  the  judgment  on  the  mortgage;  it  had  passed  in  remjudka- 
tarn;  and  a  sheriff  cpuld  npt  collater^y  ^^i^troyjsrt  .that  right. 
Dawson  v.  Ezpingf  16  Serg.  4*  Romle^  371. 

The  plaintiff  J^i  this  suit  sues  in  1^8  own  indivldu^  dght,  and 
the  plea  of  non  assumpsit  admits  fh^  character  in  which  Ae  ^ues. 
MKtm  V.  Riddle,  2  DalL  100. 

Potter  ^d  BUmchardy  for  defendants  in  error. 

7he  j^ftintiff  clain[»  the  money  ^  trustee  of  Domdsoig^  and  h^ 
must  show  that  he  has  qualified  himself  under  the  act  of  4th  April 
1798,  before  he  can  sustain  a  suit  Upon  his  n^Iect  or  refusal  to 
give  bond,  the  court  may  appoint  another  trustee.  WUUs  v.  Xoo,  3 
Yeatesy  620.  Henderson  v.  Cooper ^  6  Bin.  189.  Under  the  plea  of 
non  assumpsit  the  defendant  may  avail  himself  of  the  defence  that 
no  bond  has  been  given.  Kennedy  v.  Ferris^  5  Serg.  Sf  Rcnoky  397. 
Park  V.  Graham^  4  Serg.  Sf  Ramt&,  549. 

Hale^  in  reply.— If  the  court  should  be  of  c^HJuon  that  the  judg- 
ment should  be  reversed,  they  will  enter  judgment  for  the  plaintiff 
below  upon  the  yerd^cjt 

Per  Curiam.; — The  slieriff  is  an  officer  of  thj^  law,  but  for  the 
benefit  of  those  who  are  entitled  to  his  services;  and  to  sufi^r  him, 
instead  of  serving  the  plaintiff  in  an  execution,  to  baffle  him  by 
disaffirming  his  right  to  the  money,  although  solemnly  adjudged  in 
an  action  between  the  proper  parties,  would  be  vexatious  and 
oppressive.  No  sheriff  ever  thought  of  all^pg  as  ^  pretext  for 
retaining  money  in  his  hands,  that  the  plain  tiffhad  recovered  under 
void  letters  of  administration.  His  plain  duty  is  obedience  to  the 
niiandate  of  the  writ,  by  having  the  money  ready  /or  the  plaintiff 
before  the  court  On  the  other  hand,  although  the  sheriff  will  not 
be  allowed  to  dispute  the  plaintiff's  title,  the  court  will  take  care 
that  the  creditors  of.the  insolvent- be  properly  secured  before  the 
plaintiff  has  leave  to  take  the  money  out  of  court;  and  thus  sub- 
stantial justice  will  be  done  without  unnecessary  delay. 

Judgment  of  the  court  below  reversed,  and 

judgment  upon  the  verdict  for  the  plaintiff. 
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(  ROBERT  SMILEY  against  ROBERT    DIXON,  BENJAMIN 
"   '  CARSON  and  JAMES  CARSON. 

A .  being  the  owner  of  a  tra^t  of  unimproved  land»  sells  one  hundred  acres  to 
B.  and  one  hundred  acres  to  C. ;  K  and  C.  go ,  upon  the  ground  and  mark 
a  division  line  between  .them;  it  was  afterwards  discovered  that  A.  had 
no  title  to  the  land:  B.  then  went  upon  it,  had  a  survey  made  of  foi^r 
hundred  acres,  including  the  one  hundred  acressold  to  C.  and  acquired 
title  by  actual  settlement :  Held,  That  there  was  not  such  a  privity  of 
etttate  or  title  between  B.  and  C.  as  to  prevent  B,  from  thus  acquirii^ 
,for  himself  a  title  to  the  whole  of  ^e  land* 

tWiuT  of  error  to  the  Common  Pleas  of  Clearfield  counjhr* 
This  was  an  action  of  ejectment  brought  by  Robert  Carson,  the 
plaintiff  in  e^'or^and  plaintiff  below,  against  Rchert  Dixon,  Benja- 
rnin  Carson  and  James  Carson^ 

The.case  wasthis:  Rchert  Maxwell  was^the  agent  of  John  Mtchell, 
vfiih  authority  io  sell  cectain  lands  in  Clearfield  county,  and  being 
indebted  to  Robert  Smiley^  the  plaintiff,  he  agreed  to  sell  to  him  one 
hundred  acres  of  the  land,  in  consideration  of  the  debt.  About  the 
same  time  Maxvadl  also  a^eed  to  sell  Ihe  other  hundred  acres 
of  the  same  tract  to  Benjamin  and  James  Carson,  the  defendants, 
at  one  dollar  and  fifty  cents  per  acre,  out  of  which  was  to  be  de- 
ducted a  debt  due  to  them  also.  Maxwdl  afterwards  went  upon  the 
eround  with  Smiley  and  the  Carsons  and  marked  the  division  line 
between  them.  The  agreement  between  them  was  that  Mtchell 
was  to  make  the  titles.  Soon  after  this  Smiley  And  the  Carsons 
discovered  that  neither  Maxwell  nor  Maichell  had  aay  title  to  the 
land.  At  this  time  no  possession  had  b^een  taken  of  the  land  by 
either  party.  Snu^  then  said  that  he  would  go  on  the  land,  im- 
prove it,  and  acquire  title  by  improvement,  and  hold  four  hundred 
acres.  He  did  moye  on  it,  built  a  house,  cleared  land,  raised  grain, 
and  made  a  survey  to  include  the  land  in  question;  and  which  is  the 
part  whicli  Maxwdl  sold  to  Benjamin  and  James  Carson.  About 
two  years  afterwards  Benjamin  and  James  Carson  went  upon  their 
hundred  acres,  put  a  small  house  on  it,  and  put  Dixon,  one  of  the 
defendants  into  it,  as  their  tenant.  It  was  also  in  proof,  that  before 
ihe  Carsons  went  on  the  land,  one  Dunlop  had  settled  upon  their 
hundred  acres,  and  commenced  an  improvement,  and  in  conversa- 
tion between  Dunlop  and  Carson,  he  told  Dunlop  that  he  had  better 
not  make  an  improvement,  for  Smiley  would  take  it  from  him. 

The  court  below  was  of  opinion,  and  so  instructed  the  jury,  that 
the  plaintiff  ought  not  to  recover;  on  the  ground,  that  each  had 

{purchased  the  one  half  of  the  same  tract  of  land,  each  had  expended 
lis  money,  and  each  had  a  right  to  perfect  his  own  title  to  his 
respective  lot;  and  that  it  woiQd  be  against  equity  and  justice,  to 
permit  either  to  take  advantage  of  the  other,  inasmuch  as  they  had 
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purchased  from  the  same  sou|rcey  with  a  perfect  knowle^e  of  each 
other's  rights,  and  had  been  equally  uo&r tunate. 

The  jury  found  for  the  defendants,  and  the  plaintiff  sued  out  thii 
writ  of  error. 

Blanchard,  for  the  plaintiff  in  error. 

The  law  as  laid  dpwn  by  the  court  is  only  appUcable  to  a  case 
where  there  is  a  privity  of  estate  or  interest  or  community  of  title, 
.and  such  is  the  case  of  Vanhom  v.  Fonda,  5  Johns.  Chan.  407, 
upon  which  the  opinion  of  the  court  l^elovy  in  this  case  wa3  predi- 
cated. In  this  case  there  was  no  privity  of  estate  or  community  of 
title.  The  doctrine,  when  it  does  applyt  is  founded  upon  a  trust, 
which  did  not  exist  between  Smiley  and  Carson^  for  their  titles  were 
separate  and  distinct  Gted  fVaikerv.  fVal/cerj  16  Serg.  Sp  Sawle^ 
384.    Dorsey  v.  Jackman^  I  Serg.  if  Rawle^  5J. 

Valentine^  for  defendants  in  error.   ' 

The  conduct  ot Smiley  in  procuring  his  title  to  the  prejudice  of 
Canon,  taken  in  connection  with  the  relation  which  e^usted  be- 
tween them,  was  a  fraud  which  equity  will  not  sahcticffl.  The 
parties  lived  together,  consulted  about  their  title,  talked  about 
their  divbion  line,  and  with  a  full  knowledge  of  each  other's  want 
ot  title,  Smiley  sneaks  off  and  commences  an  improvement  not  only 
to  perfect  his  own  title,  but  also  take  from  Carson  his  tide.  The 
parties  had  a  community  of  title;  for  each  purchased  the  same  title 
from  the  same  person.  Thb  h  an  action  in  which  the  plaintiff 
seeks  to  have  the  equitable  fowets  of  the  court  administered  in  his 
behalf,  which  his  conduct  does  not  merit  He  cited  4  Vin.  AIk 
888.  1  Fond.  Eq.  125.  Dunning  v.  Carolhers,  4  Yeates,  17^ 
MPherson  v.  Cm/i/iJ,  11  Serg.  if  iJozcfe,  427. 

The  opinion  of  the  court  w^  delivered  by 

Huston,  J. — (His  honor  here  stated  the  c^se.)  The  Court  of 
Commpn  Pleas  instructed  the  jury,  that  ^  both  plaintiff  and  de- 
fendants had  purchased  from  one  who  h^d  nothing  to  sell — mere 
moonshine,  and  were  equally  unfortunate,  that  it  was  against 
tequity  for  the  plaintiff  to  claim,  and  take  into  his  survey,  what  he 
knew  another  had  bought,  and  what  was  separated  by  a  line 
which  he  knew,  and  which  he  saw  run  and  marked.  That  as  they 
both  purchased  from  the  same  person,  the  one  could  not  hold  the 
land  which  was  to  have  been  given  to  the  other:  and  the  court 
relied  on  the  case  of  Vanhom  v.  Fonda,  5  Johns.  Chan.  388,  and 
Ligget  V.  Bechtol^  in  this  court  If  Maxwell  had  title,  this  would 
have  been  rights  for  neither  could  obtain  fairly  fnwn  him,  what  he 
knew  was  by  ^reement  to  be  conveyed  to  another.  But  it  is  ad- 
mitted that  Maxwell  had  not  even  colour  of  title;  his  sale  thoit 
and  purchase  from  him  is  Uteralty  nothing,  even  if  there  had  been 
proof  that  his  agreement  with  Carson  had  assumed  any  definite 
shape.    Chancelbr  Kent  decided,  that  one  of  two  devisees  coul<t 
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not  purchase  an  incumbrance  on  their  joint  estate,  and  use  it  to 
sell  the  land  and  strip  the  other  of  his  property:  and  in  Ligget  v. 
BectUdf  this  court  decided,  that  two  tenants  in  common,  who  had 
heard  of  an  adverse  title,  and  agreed  to  join  in  defending  against 
it,  or  in  purchasing,  were  bound  to  deal  feirly  with  each  other : 
and  that  one  of  them  who  purchased  the  adverse  title  for  a  small 
sum,  must  hold  it  in  trust  for  the  other,  upon  that  other  paying  his 
proportion  of  the  purchase  money:  and  the  law  is  clearly  as 
decided  in  each  of  those  cases,  nay,  it  goes  farther;  and  wherever 
two  have  a  joint  estate,  it  raises  a  duty  in  each  to  deal  fairly  with 
the  other ;  and  one  who  purchases  an  adverse  title,  will  not  be 
allowed  to  sweep  all  from  his  co-tenant;  unless  some  special  circum- 
stances occur  in  the  case,  hi  this  case,  these  men  did  not  pur- 
chase jointly,  neither  had  any  thing  by  purcha^  from  Maxvcell; 
they  were  not  joint  tenants,  or  tenants  in  common;  and  there  was 
no  privity  between  them.  The  bare  fact  that  each  had  been . 
cheated,  neither  gave  any  right  to  the  other,  or  deprived  him  of 
the  full  and  absolute  right  to  purchase  from  the  real  owner,  when 
discovered.  The  State  was  the  owner ;  and  Smiley  purchased  from' 
the  State  by  his  actual  settlement. 

When  a  man  sells  a  defective  title,  and  afterwards  purc^hases  the 
real  title,  this  shall  be  in  trust  for  his  vendee^  from  whom  he  shall 
jlot  take  aWay  the  land  which  he  himself  sold.    And  when  one, 

{^resent  at  a  treaty  of  sale,  advises  a  person  to  purchase  and  that 
he  title  is  good,  he  shall  not  afterwards  purchase  a  good  title,  and 
recover  the  land  from  one  whom  he  induced  to  buy  and  pay  his 
money.  Lan^  v.  Reynard^  2  Serg.  Sf  Rawle,  65.  This  does  not  come 
Ivithin  any  of  those  cases;  nor,  as  is  believed,  within  any  decided 
case;  nor  is  it  governed  by  anv  principle  recognized  in  any  court. 
There  was  no  privity,  no  confidence  between  the  parties,  no  con- 
cealment by  Smiley,  and  nothing  done  by  him  to  induce  Carson  to' 
purchase,  or  to  confide  in  their  purthase.  The  land  was  vacant  to 
be  taken  by  the  first  occupant;  and  there  existed  no  obligation  of 
law  or  tie  of  conscience,  to  prevent  Smiley  from  taking  possession. 
It  was  however  said,  that  SmUev,  who  was  unmarried,  boarded 
at  Ccttrson's  during  the  inception  of  his  improvement,  and  until  his^ 
house  was  fit  to  reside  in.  Of  itself  this  would  give  no  right  to 
Carson.  The  proof  is  that  before  and  during  the  time  of  improving, 
Bmiley  said  he  woidd  hold  four  hundred  acres  by  his  improvement; 
and  there  is  another  fact  which  shows  that  Carson  knew  this,  and 
acquiesced  in  it,  that  is,  that  he  told  Dunlop,  who  began  to^  itn- 
prove  on  the  land  now  in  dispute,  after  Smiley,  that  Smihy  could 
hold  the  land  by  improvement,  and  Dttnlop  moved  off.  This  was 
a  material  fact,  and  showed  that  Carson  knew  his  otvn  purchase  to 
be  worthless;  that  he  did  not  claim  under  it;  that  he  knew  how 
Smiley  claimed;  knew  of  the  extent  of  his  claim,  and  admitted  its 
validity.    Taking  this  with  the  other  facts  in  the  cause,  we  are  at 
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a  loss  to  discover  an  J  principle  of  kiw  or  equity,  which  has  been 
violated  by  Smiley,  or  on  which  the  Carsom  can  relj  as  a  defence 
It  is  not  enough  to  destroy  a  right,  that  some  men  wduld  have 
scrupled  to  have  acquired  it,  until  diey  had  inc^ired  of  another 
whether  he  wished  to  purchase  it  For  some  time  after  the  im- 
position by  Maxwell  was  discovered,  the  land  was  open  to  occjupa- 
tion  by  the  Carsons,  as  well  as  by  Smiley;  they  do  not  entfer,  thev 
know  Smiley  is  acquiring  title;  they  state  to  a  third  person  that  his 
title  is  good  Years  afterwards,*  when  'the  gen(iral  improvement  of 
the  country  is  adding  value  to  lands,  tfa^  enter  under  pretence  of 
what  is  conceded  to  be  no  title.  This  conduct  savours  more  of  un- 
fairness  than  that  of  Smiley,  , 

Judgment  reTersed,<aiid  a  venire  facias  de  novo  awarded. 


GEORGE  B.  ENGLE  against  JOHN  NELSON. 

A  special  ple^  that  a  domestic  attachment,  grounded  upon  the  same  cause 
ot  action,  had  issued  in  another  county,  and  is  yet  pending,  is  a  plea  in 
abatement,  and  cann'ot  be  put  in  after  issue  joined  upon  a  plea  in  bar. 

The  rule  is  diflferent  as  regain  a  popukr  a^onr  there  the  pendency  of  a 
prior  action  extinguishes  the  title  or  every  one  else,  and  ncdessariJy  bars 
the  right. 

Writ  of  error  to  the  Coinmon  Pleas  of  Centre  county.-  . 

This  was  an  action  of  assumpsit  brought  by  John  JVekon,  the 
defendant  in  crr<;ar,  against  George  B.  Jungle.  Issues  were  joined 
upon  the  pleas  of  non  assumpsit  and  payment:  after  which  the  de- 
fendant filed  the  folloviing  plea: 

"  And  the  said  George  B.  Englet  by  T.  Bumside  his  attorney,  comes 
and  defends  the  wrong  and  injury  when,  &c.  and  says,  that  he 
ought  not  to  be  charged  with  the  said  debt,  because  the  said  John 
Nelson,  on  the  9th  of  February,  1819,  issued  oujt  of  theccmrt  of 
Common  Pleas  of  Huntingdon  cdunty,  against  thcS  said  Gecrge  B. 
Engle^a,  writ,  commonly  called  a  domestic  attachment,  for  the 
same  cause  of  action,  forwliich  this  suit  is  brought;  and  that  the 
sheriff  of  Huntingdon  county,  in  pursuance  of  the  said  writ  of 
domesticattachmeht,attachedof  the  property  of  the  said  Oeorge 
B.  Engle,  tet\  dollars,  iti  the  hands  of  JoAfi  fvall,  eighty  dollars  in 
the  hands  of  7%cmcw  7ay/0r,andacco«ints,jud«nents  and  money  in 
the  hands  of  John  Morrison,  Esq.  and  Enoch  Hastings,  Esq.  of  the 
said  county  of  Huntingdon :  and  the  said  court  did,  on  the  18th 
April,  1819,  on  motion,  appoint  John  Crawford^  Esq.  Damd  MMt- 
trie  and  Jacob  JVe//^,  auditors,  to  settle  and  adjust  the  claims  of  the 
several  creditors  of  the  said  George  B.  Engle.    And  that  the  said 
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suit  is  still  pendiii|y  and  not  finally  determined;  and  this  he,  the 
said  George-  B.  En^y  is  ready  to  verify.  Wherefore  he  prays  judg- 
ment, if  the  said  John  J^dson  ou£ht  to  have  or  maintain  his  afore- 
said action  thereof  against  him,  &c" 

To  this  plea  the  plaintiff  refused  to  reply,  as  being  in  every  way 
incompetent  and  informal;  and  the  court  would  not  requii'e  them* 
to  do  so,  but  considered  it  a  nulUty.  To  this  opinion  the  defendant 
excepted,  and  here  assigned  it  as  error. 

Petrikihy  for  plainfiff  in  error. 

A  foreign  attsk^hment  pifending,:  cannot  b^  given  in  evidence 
under  the  geheral  issue;  but  must  be  pleaded  specially.  Updegrc^ 
v.  Springy  11  Serg.  tf  Rawle,  188. 

reftdency  of  a  former  action  for  the  same  Cause,  may  be  plead- 
ed either  in  bar  or  abatement  1  Bac.  Ah.  24,  title  Abatement. 

Pottery  contra.1 — If  the  plea  was  any  thing,  it  was  in  abatement/ 
and  came  too  late.  Riddle  v.  Stevensy  2  Serg,  ^  Rawky  537.  Wit- 
mer  v.  Salter y  15  Serg.  4"  Rcmle^  150.  fVuson  v.  Hamiltony  4  Serg. 
*  Rawky  238.  That  it  was  a  plea  in  abatement.  1  Chit.  Pkad.  443. 
Embre  v.  HanncAy  5  Johns.  Rq).  101.  CommonTDealth  v.  Churchill y 
5  J^s.  174. 

When  matter  is  pleaded  specially  which  may  be  given  in  evi- 
dence under  pleas  already  entered,  it  need  not  be  answered. 
Pedan  v.  Reedy  8  Serg.  ^  Rawky  263.  Shaw  v.  Redmond,  11  Serg. 
fy  Rawky  27-8.  Rid(Se  et  alsy  v.  StevenSy  2  Serg.  Sf  Rawky  544.  Bar- 
iifigton  y.  Washington  Bank,  14  Serg.  Sf  Rawky  405* 

Per  Curiam. — ^That  the  pendency  of  the  domestic  attachment 
in  Huntingdon  county,  was  clothed  m  the  drapery  of  a  special  plea 
in  bar,  can  impose  on  the  plaintiff  no  additional  obligation  ta 
answer  it,  if  it  were  essentially  pleadable  only  in  abatement;  and 
it  is  necessarily  so,  where  it  goes,  not  to  the  plaintiflPs  title,  but  to 
the  particular  action.  It  b  different  however  as  regards  a  popular 
action,  which  vests  the  property  of  the  thing  in  action,  in  the  party 
whahas  first  sued  for  it:  there  the  pendency  of  a  prior  action 
tvhich  extinguishes  the  title  of  every  one  else,  necessarily  bars  the 
right,  and  this  distinction  is  not  only  founded  in  technical  reason, 
but  recognized  by  the  best  elementaiy  writers.  1  Chitty  on  Pkad. 
443.  As  a  plea  in  abatement,  then,  this  branch  of  the  defence 
was  not  only  grossly  defective  in  form,  but  produced  at  a  stage  of 
the  pleadings  when  it  was  decisively  inadmissible;  and  the  court 
was  perfectly  accurate  in  treating  it  as  a  nullity. 

Judgment  affirmed. 

67 
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JAMES  IRWIN,  surviving  administratOT  of  JAMES  IRWftf, 
deceased,  against  OAVfi)  ALLEN  alnd  MARY  FETTER- 
MAN,  who  survived  JAMES  SANDERSON  and  others. 

A  power  of  attorney,  executed  by  an  administrator,  who  does  not  therein 
style  himself  as  such,  by  virtue  of  which  a  dispute  is  settled  between  his 
intestate  and  a  third  person,  by  the  attorney-in-fact,  is  competent  evi- 
dence to  go  to  the  jury,  with  the' settlement  and  release,  particularly  if  it 
did  not  appear  that  the  administrator  had  any  account  in  his  own  right  to 
settle; 

An  attorney-in-fact  is  a  competent  witness  to  prove,  that  a  settlement 
made  with  him  for  his  principal,  upon  which  he  executed  a  release  to 
the  party/  was  obtained  by  a  misrepresentation  of  the  truth. 

Error  t^  the  Common  Pleas  of  Mifflin  county.  The  plaintifi^  in 
error  were  the  plaintifis  below. 

David  AUen^  Mary  Fettcrman  and  another,  were  the  administra- 
iors  of  George  Inmn^  deceased,  who,  together  with  their  sureties  in 
their  administration  bond,  were  sued  in  the  name  of  the  conunoo- 
wealth,  and  a  judgment  was  rendered  against  them  for  the 
amount  of  the  penaltj.  After  which  a  suit  was  brought  by  the 
present  plaintiff  a^nst  David  Allen  and  Mary  Feiiermany  surv'iving 
administrators  of  George  irwin,  deceased,  in  which  he  recovered  a 
judgment  for  one  thousand  six  hundred  and  sixty-seven  doUarsaod 
fifty-two  cents.  Having  thus  liquidated  the  claim  due  to  the  estate 
of  James  Indn,  deceased,  his  surviving  administrator,  James  Lrwin^ 
issued  a  sdre  facias  upon  the  judgment  in  the  name  of  the  com- 
monwealth to  recover  the  amount  due  to  the  said  estate  by  the 
defendants;  which  is  this  cause. 

ksues  were  joined  upon  the  pleas  of  ntd  tiei  record^  payment^  a 
releascy  and  accord  and  satisfaction. 

The  plaintiff  having  given  in  evidence  the  record  of  the  judg- 
ment, for  the  penalty  of  the  administration  bond,  and  the  ju(kment 
in  the  suit  brought  against  the  defendants  as  executors  of  George 
irtbin^  deceased,  rested. 

The  defendants  ofiered  in  evidence  a  power  of  attorney,  James 
hraAn  to  Clendenin  Ross,  and  from  Clendenm  Ross  to  fVUliam  Jhnii; 
and  an  agreement  entfered  into  between  William  Irmn  and  David 
Alien,  by  which  the  claim  of  James  Irwin,  administrator  of  James 
Irmn,  deceased,  against  Dcfvid  Allen  and  Mary  Fetterman,  adminis^ 
trators  of  George  Petterman,  deceased,  w^  adjusted  and  settled  by 
the  payment  of  three  hundred  dollars  to  the  said  William  Irain. 

This  evidence  was  objected  tb  by  the  plaintifi,  on  the  ground 
that  in  the  power  of  attorney,  James  Irwin  did  not  call  himself  the 
administrator  oiJanies  Irwin,  deceased,  nor  execute  it  as  such;  and 
that  the  agreement  was  not  executed  by  William  Irwin  as  the 
attorney-in-fact  of  James  Irwin  or  Clendenin  Ross,  but  in  his  own 
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name.  These  objections  having  been  overruled,  an  exception  was 
taken  by  the  plaintiff. 

The  plaintiff  then  oflered  WUliam  irmn  as  a  witness,  to  prove, 
''  that  Damd  Allen  came  to  him  and  stated  that  there  was  no  part 
of  the  estajte  of  George  Irwin,  deceased,  in  his  hands;  that  the 
whole  estate  bad  been  disposed  of  in  the  payment  of  the  debts  of 
the  intestate;  that  he  would  pay  him  three  hundred  dollars  if  be 
would  give  him  a  release;  that  ikvrjer  Anderson  had  made  a  calcu- 
lation by  which  it  appeared  there  was  not  fifty  dollars  in  his  hands. 
That  the  witness  Was  induced  by  these  representations  to  sign  the 
release.  And  to  follow  up  tim  by  proof,  that  at  that  time  the  ad- 
ministrators of  George  irwin  had  in  their  hands,  estate  to,  a  large 
amount,  at  least  three  thousand  dollars,  and  that  the  proportion 
then  justly  due  to  the  plaintiff's  intestate  exceeded  one  thousand 
dollars." 

This  evidence  the  defendants  objected  to:  1st.  fVUluun  Lrwin  is 
not  a  competent  witness  to  prove  the  facts.  2d.  It  is  not  an  ofier  to 
prove  that  David  Alien  had  the  money  in  his  hands,  but  that  it  was 
m  the  hands  of  the  administrators.  3d.  The  whole  ofier  is  to  prove 
naisstatements  of  AUen^  and  to  set  aside  the  solemn  act  of  the  wit- 
ness himself,  when  the  ofiice  was  open  to  him,  and  he  bad  a  full 
opportunity  of  informing  hixnself  about  the  estate;  and,  4th.  The 
whole  offer,  if  believed  to  be  true,  is  not  such  evidence  of  firaud  as 
to  go  to  the  jury. 

The  court  sustained  the  objections,  and  overruled  the  ofier,  to 
which  the  plaintifi  excepted. 

EIrror  was  here  assigned  in  the  opinion  of  the  court  as  contained 
in  these  two  bills  of  exception. 

Potter,  for  the  plaintiff  m  error. 

The  power  oi  attorney,  and  agreement  made  in  pursuance 
thereof,  should  not  have  been  received  in  evidence  to  defeat  a 
claim  made  by  James  Inoin  in  his  representative  capacity;  for  it 
was  not  executed  by  him  in  that  capacity.  There  is  no  rule  of 
law  which  will  exclude  William  Irvjin,  as  a  witness,  although  he 
executed  the  agreement  in  his  own  name,  yet  he  did  it  as  the  agent 
of  James  Irwin,  for  he  had  no  interest  of  his  own  to  settle.  His 
evidence  did  not  tend  to  destroy  his  own  solemn  act,  but  to  show 
the  circumstances  under  which  it  was  executed.  But  even  if  it 
did,  it  would  not  render  the  testimony  illegal.  It  was  a  matter  of 
no  consequence  whether  it  was  AUen  who  had  the  estate  in  his 
hands,  or  his  co-administratrix,  for  they  were  jointly  and  severally 
liable  for  it.        . 

Blanehard,  for  defendant  in  error. 

The  plaintiff  having  derived  advantage  from  the  power  of  attor- 
ney, by  procuring  a  settlement  of  his  intestate's  claim  under  it,  as 
though  it  had  been  in  all  respects  formal,  now  objects  to  it,  because 
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he  is  not  called  administrator.  It  does  Dot  24>pear  that  he  had  any 
claim  on  the  defendants  in  his  own  right;  hnU  oii  the  contrary,  it 
is  manifest  that  the  authority  ^elegatai  was  to  settle  the  claim  dae 
to  the  estate  of  his  intestate. 

If  all  the  facts  oflered  and  contained  in  the  seomd  bill  of  excep- 
tions were  strictly  true,  thej  wpuld  not  anx>unt  to  a  fraud,  such  as 
would  avoid  the'  agreeinent  and  release.  The  estate  may  have 
been  in  the  hands  o(Moary  Feiterman^  and  in  jec^rdy,  and  u  so,  it 
would  be  perfectly  fair  for  Dcnid  Allen^  although  liable,  to  buy  him* 
self  out  of  the  liabiHty. 

The  ppinion  of  the  <X)UTt  was  delivered  by 

RooBRS,  J. — ^Thc;re  is  nothing  in  the  first  objection.  Although 
the  letter  of  attorney  is  given  by  James  irwiny  without  s^tinc  him- 
self to  be  administrator  of  Jameg  trmn^  deceased,  yet,  it  is  pkin  it 
is  a  letter  of  attorney  in  the  suit  in  which  the  compromise  was 
made,  and  was  given  by  the  administrator  as  such,  and  with  a  view 
to  a  settlement  of  that  suit  It  would  be  unjuat  that  the  estate 
should  reap  the  (ruits  of  the  compromise,  and  afterwards  avoid  the 
agreement,  because  the  administrator  had  omitted  to  describe  him- 
self, in  his  representative  capacity.  If  it  had  been  shown  that 
hrain  had  any  accounts  against  the  estate  of  George  irain^  in  his 
own  right,  and  that  he  had  disclaimed  the  act  oi  the  attorney, 
there  might  have  been  some  colour  for  the  objection.  But  in  the 
absence  of  all  proof  to  the  contrary,  ut  res  magis  valeat  quam  periai 
,  we  must  refer  the  transaction  to  die  ^character  in  which  he  alone 
had  any  demands  against  the  defendants. 

After  the  admission  of  the  a^eement,  the  plaintiff  offered  to 
prove,  that  Dat^^/fencame  to  him,  and  stated  that  there  was 
no  part  of  the  estate  of  George  LrvAn  in  his  bands,  that  the  whole 
estate  had  been  disposed  of  in  payment  of  the  debts  of  the  intestate, 
and  that  be  would  pay  him  three  hundred  dollars,  if  he  would 
give  hii[n  a  release;  that  Alien  stated,  that  lawyer  Anderson  had 
made  a  calculation,  by  which,  he  said  it  appeai*ed  there  was  not 
fifty  dollars  in  his  hands.  This  to  be  f<d)owed  up  by  proof,  that 
at  the  time,  the  administrator  of  George  hum  had  then  of  the  estate 
in  their  hands  at  least  three  thousand  dollars,  and  that  the  propor- 
tion then  justly  due  to  plaintiffi  exceeded  one  thousand  dollars. 

We  are  to  take  it,  that  the  plaintifis  could  prove  their  ofier,  and 
ifsojwehave  the  case  of  a  person  defi-auded  out  of  upwards  of 
seven  hundred  dollars,  by  the  false  and  firaudulent  representation  of 
his  own  trustee.  This  cannot  be  allowed;  for  the  law  exacts  the 
utmost  good  faith  from  one  acting  as  a  trustee.  It  has  been  repeated- 
ly decided  that  the  guardian  or  executm-  shall  iK>t  be  permitted 
to  speculate  at  the  expense  of  the  wai*d  or  personal  representa- 
tives.   Nor  can  I  perceive  in  what  respect  the  creditors  are  placed 
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in  a  worse  situation,  as  the  administrator  is  as  much  the  trustee  of 
the  creditors  as  the  personal  representative.  It  matters  not  that 
the  administrator  derives  no  benefit  from  the  compromise.  The 
creditors  have  a  right  to  complain  that  their  interests  have  been 
sacrificed,  by  a  person  who^  du^r  it  was  to  protect  them,  and 
whether  this  be  done  for  the  benent  oi  himself  or  others,  is  totally 
immaterial  to  him.  It  may  lessen  tl;ie  moral  turpitude  oif  the  tran- 
saction, that  the  administrator  derives  no  benefit  from  the  agree- 
ment;  yet  the  loss  remains  the  same  to  the  crieditor,  whoever  may 
profit  by  his  false  and  fraudulent  representations.  When  we  con- 
jsider  that  the  administrator  is  usually  one  of  the  heirs,  or  a  relative 
or  friend  of  theirs,  there  is  great  reason  that  the  court  should  be 
vigilant  to  protect  th^  righte  of  creditors.  As  the  administrator 
has  the  full  knowledge  of  the  estate,  it  is  a  violation  of  his  duty,  to 
be  guilty  of  any  concealment  in  Respect  to  it.  Such  a  course  of 
conduct  is  fraudulent  and  void^ 

As  the  facts  ofiered  were  evidence,  there  is  no  doubt  the  attorney- 
in-fact  was  a  competent  witness  to  prove  them :  he  has  no  interest 
«)i¥hatever  in  the  event  of  the  suit 

Judgment  reyersied,  and  a  ufinire  facias  d^  ncroo  awarded. 


ADAMS'  Appeal 

A  mortgage  unrecorded  in  the  life  tijne  of  the  mortgagor,  has  no  pre- 
ference over  other  specialty  debts,  out  o;  the  proceeds  of  the  sale  by  the 
sberifTof  the  mortgaged  premises,  after  the  decease  of  the  mortgagor. 

This  was  an  appeal  by  John  Adams  from  the  decree  of  the 
CJourt  of  Common  rleas  of  Huntingdon  county,  distributing  the 
proceeds  of  the  sale,  by  the  sheriff,  of  the  real  estate  of  James  Mams, 
deceased. 

James  Adorns^  in  his  life  time,  being  the  owner  of  a  tract  of  land, 
executed  a  mortgage  upon  it  to  John  Adams,  to  secure  the  payment 
of  a  certain  debt:  he  also  became  indebted  to  several  other  per- 
sons by  specialties,  and  died.  After  his  death  the  mortgage  was 
put  upon  record,  sued  and  ju^ment  obtained  thereon.  The  same 
land  was  then  sold  on  an  execution  by  the  sheriff,  and  the  money  * 
brought  into  court  for  appropriation:  and  the  question  presented 
to  the  court  was,  whether  the  unrecorded  mortgage  was  entitled  to 
a  preference  over  the  other  debts  of  James  Adams,  deceased,  which 
were-  secured  by  specialties. 

The  court  below  made  a  decree,  distributing  the  proceeds 
of  the  sale  pro  rata  among  all  the  specialty  creiUtors  of  the  de- 
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ceased,  including  the  mortgagee;  from  which  decision  Jchn  Adams 
appealed. 

Be/i,  for  appellant 

An  unrecorded  mortgage  is  good  against  the  mortgagor,  the  re- 
cording act  being  only  intended  to  protect  subsequent  judgment 
creditors  and  purchasers.  A  creditor  of  the  mortgiagor,  unless  he 
be  a  lien  creditor,  cannot  take  advantage  of  the  want  of  recording 
of  the  .mortgage,  which  the  naortgagor  himself  could  not  take. 
Levinz  v.  fVul^  1  Doll  430.  The  mortgagee  might  have  sustained 
an  ejectment,  and  recovered  the  land  itself.  Srnith  v.  Shaler^  12 
Serg.  4*  Rawle,  240.  Having  thus  an  equitable  specific  lien  on  the 
land,  he  is  entitled  to  a  preference  over  the  specialty  creditors. 

Potter,  for  defendant  in  error,  whom  the  court  declined  to  hear, 

The  opinion  of  the  coujrt  was  delivered  by 

Smith,  J.— The  moment  a  nvin  dies,  leaving  debts,  every  one  of 
his  creditors  has  a  lien  on  his  estate.  Such  debts  have  their  various 
grades,  fixed  by  the  death  of  the  debtor,  and  all  specialty  debts 
dome  in,  and  are  to  be  paid  equally.  The  law  requires  a  mortgage 
to  be  recorded  in  ^ix  months,  and  no  estate  will  pass  by  it,  unless 
recorded  within  that  period.  It  is  true  the  act  of  assembly  was 
made  for  the  protection  of  mortgagees;  but  like  others,  they  may 
lose  their  lien  and  their  protection  by  neglect.  "Liens,**  said  the 
present  chief  justice,  in  delivering  the  opinion  of  this  court,  in 
Kauffdt  V.  Bowery  7  Serg,  Sf  RawUy  64,  "are  permitted;  but  those 
who  have  them,  are  laid  under  sevepe  limitations  and  restrictions. 
Thus,  by  act  of  assembly  a  judgment  continues  a  lien  for  but  five 
years,  unless  within  that  period,  it  be  revived  by  scire  facias;  and 
by  the  acts  of  1715,  and  1775,  no  mortgage  could  affect  the  land, 
unless  it  were  recorded  within  six  months  from  the  date.  This 
has,  however,  been  altered  in  some  respects  by  an  act  of  the  last 
session."  The  owner  of  this  mortgage  having  neglected  the  requi- 
ation  of  the  law  in  r^rd  to  the  recording  of  it,  it  is  only  to  be 
considered  as  a  specialty.  In  fact,  to  give  to  it  now,  the  validity  of 
a  regular  mortgage,  would  repeal  the  acts  of  the  28th  of  May,  1815, 
and  of  the  28th  of  March,  1820,  and  the  14th  section  of  the  act  of 
1794,  and  the  tendency  of  the  decision  would  be  to  defeat  all  the 
valuable  purposes  of  those  enactments.  Nothing  favourable  to  the 
claimof  the  executors  of  yoAn.^(iznw,  can  be  drawn  from  any  of 
the  decisions  made  in  England,  or  other  countries,  where  the  laws 
do  not  require  mortgages  to  be  recorded,  for  our  recording  acts, 
by  their  very  ternw,  have  put  those  decisions  all  out  of  the  question, 

Decree  affirmed. 
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M*KEE«  Case. 

The  Circuit  Court  has  no  appellate  jurisdiction  of  proceedings  in  the  Quar- 
ter Sessions,  when  not  according  to  the  course  of  the  common  law :  hence 
it  has  not  jurisdiction  of  a  proceeding  against  a  husband  for  deserting  his 
wife  an4  children, 

TThe  Circuit  Court  may  remove  a  cause  by  habtaa  corfiua,  with  a  view  to 
the  trial  of  an  issue,  but  it  can  only  do  so  when  the  issue  is  according  to 
the  course  of  the  common  law. 

John  MKee  having  deserted  his  wife  and  children,  she  made  an 
application  to  a  justice  of  the  peace  for  relief,  who  issued  a  warrant 
against  John  APKee,  commanding  the  constable  to  take  him,  and 
bring  him  before  him,  that  he  might  be  bound  over  to  appear  at 
the  next  Court  of  Quarter  Sessions,  to  answer  the  complaint  of  his 
wife.  He  was  taken,  and  gave  security  for  his  appearance  at  the 
next  sessions,  when  his  attorney  made  the  necessary  certificate,  and 
removed  the  case  into  the  Circuit  Court.  It  came  on  to  be  tried  in 
the  Qrcuit  Court,  and  his  honor  justice  Rogers  dismissed  the  cause 
and  complaint,  on  the  ground  that  the  Circuit  Court  had  no  juris- 
diction of  it.  From  this  decision,  John  MKee  appealed  to  the 
Supreme  Court 

Petrikin  and  Potter,  for  appellant 

The  acts  of  the  9th  March,  1771,  section  80,  and  31st  March, 
1812,  section  6,  Purd.  Dig,  659-679,  authorise  a  proceeding  by 
overseers  of  the  poor,  in  cases  where  the  wife  is  chargeable,  or 
likely  to  become  so.  This  is  in  the  nature  of  a  civil  proceeding 
by  the  vjifej  and  if  she  is  entitled  by  any  law  to  recover  money,  the 
husband  would  be  entitled  to  a  trial  by  jury:  and  if  so,' the  Circuit 
Court  would  have  jurisdiction*  Whenever  an  issue  is  to  be  tried> 
that  court  has  jurisdiction.  Woods  v.  IVoods,  17  Sag.  Sf  Rawle,  12. 
Light  V.  Light y  ib.  273.  Robbarts  v.  Robbarts,  9  Serg.  Sf  Rawle,  191. 
JVhart.Dig,^GS.  JVb.  175. 

Valentine  and  Dlanchardy^  (or  appellee,  whom  the  court  declined 
to  hear. 

Per  Curiam. — The  Circuit  Court  is  ^  substitute  for  the  former 
court  of  Nisi  Priius,  with  scarce  any  power  beyond  the  trial  of 
issues,  but  to  render  judgment  and  determine  appeals  from  the 
Raster's  and  Orphans' Cburts.  There  was  no  necessity,  anJcon- 
sequentiy  no  design  to  give  it  the  general  powers  and  jurisdiction 
of  the  Supreme  Court  m  bank.  It  clearly  has  no  appellate  juris- 
diction of  proceedings  in  the  Quarter  Sessions,  when  not  according 
to  the  course  of  the  common  law;  especially  of  a  proceeding  like 
the  present,  which.strongly  savours  of  a  civil  remedy,  and  which 
is  particularly  committed  to  that  court  Even  the  Supreme  Court 
in  bank  could  take  cognizance  of  it  only  for  the  purpose  of  qnash- 
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ing  it,  by  a  ceriiorari  after  judgment,  which  the  CSrcuit  GKirt  is 
expressly  restrained  from  grantmg;  and  although  it  may  remove  a 
cause  by  habeas  corpus^  with  a  vieW  to  the  trial  of  an  issue,  it  can 
do  so,  only  when  the  issQe  \s  according  to  the  course  of  the  common 
law:  beside  it  is  enabled  by  the  terms  of  the  act  of  1799,  from 
which  it  derives  its  powers,  to  take  cognizance  of  nothing  btan  the 
duarter  Sessions  but  indictments.  The  present  is  not  a  proceed- 
ing for  alimony,  or  one  in  which  the  intervention  of  a  jury  can  be 
had  in  any  shape;  and  we  are  satisfied  that  the  judge  at  the 
Qrciiit  pursued  the  proper  course  in  remanding  it  to  the  Sessions. 

Order  of  the  Circuit  Court  affirmed. 


U'w       I  ^^^^  SENSER  and  ©fcers  agoinsi  KSiORS^  6OWER  and  wife. 

1 PW  4501  por  civil  purposes,  reputation  and  cohabitation  are  suffident  evidence  ot 
22  SC  M40|      marriage. 
1  PW  450   In  all  cases  of  conflicting  presumptions  on  the  Subject  of  legitimacy,  that  in 
213        2194       favour  of  innocence  shall  prevaiL 

The  alienation  of  an  improvement  right  by  the  widow,  after  the  death  of 
her  husband,  leaving  an  infant  two  years  of  age,  will  not  bar  the  right  <^ 
such  infant  to  recover  the  land,  when  it  arrives  at  full  age,  even  if  the 
consideration  received  by  the  widow  should  have  been  applied  to  the 
.  support  and  maintenance  of  the  child. 
Query  ?    Whether  there  can  be  an  abandonn^ent  of  a  right  by  an  Infant. 

Error  to  the  special  court  of  Centre  county,  (J?6«(f,  president.) 

This  was  an  action  of  ejectment  for  one  hundred  and  &fty  acres 
of  land  brought  by  Andrew  Bower  and  Susanna  bis  wife,  against 
John  Senser  and  others. 

The  evidence  upon  which  the  plaintiff's  title  was  founded,  waa, 
that  about  1796,  Daniel  Zinn  left  the  house  of  a  neighbour,  with 
Catherine  Kiidinger^  for  the  purpose  of  beihg  married,  they  soon 
returned,  and  it  was  understood  that  they  were  then  man  and 
wife;  that  they  live4  and  cohabited  together  as  such,  and  had 
issue  one  daughter,  the  present  plaintiff!  That  about  1798,  they 
moved  to  the  land  in  dispute,  cleared  two  or  three  acres  and 
fenced  it,  bu&t  a  cabin  and  stable,  and  resided  there  about  three 
years,  when  Daniel  Zinn  died. 

The  evidence  given  for  the  defendants,  as  they  contended,  estab- 
lished two  grounds  of  defence.  First,  they  proved  that  many  years 
before  the  alleged  marriage  of  Catherine  Kitelinger  with  Danid 
Zinn,  she  and  Jacd  Kitelinger  left  the  house  of  a  neighbour,  to  go 
and  be  married,  that  they  returned  soon  after  as  man  and  wife, 
lived  and  cohabited  together  as  such,  for  several  years,  and  had 
issue  two  sons;  that  Jacob  Kitelinger  went  to  the  western  country, 
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and  had  been  absent  about  seven  years,  when  his  >vife  married 
Daniel  Zinn;  there  had  been  a  report  that  he  was  dead,  but  about 
a  year  after  Daniel  Zinn  died  be  returned  and  took  up  with  his 
wife  again.  Upon  this  evidence,  the  defendants  contended  that  the 
second  marriage  of  Catherine  Kiielinger  was  illegal  and  void,  and 
the  issue  of  it  illegitimate;  and  therefore  the  plaintifis  could  not 
recover. 

The  second  ground  of  defence  was — that  upon  the  death  of  * 
Daniel  Zinn fleaiving  his  widow  and  infant  daughter,  the  present  *• 
plaintiff,  the  actual  settlement  was  not  complete,  and  at  all  events 
insufficient  to  support  the  widow  and  child,  and  therefore  the  widow 
sold  what  right  they  had  to  one  Hinton^  under  whom  ^he  de^ 
fendants  claim,  and  have  been  in  possession  for  twenty-three  years 
before  suit  brought,  having,  during  that  time,  made  valuable  im- 
provements. It  was  also  in  proof  that  Susanna^  the  plaintiff,  was 
raised  and  supported  by  her  mother* 

Many  points  of  law,  growing  out  of  these  facts  were  put  to  the 
court  by  the  counsel  on  one  side  and  the  other,  upon  which  they 
were  requested  to  instruct  the  jury,  all  of  which  were  resolved 
into  two  questions.  First  Whether,  under  the  evidence,  Susanna 
BoTver  was  the  legitimate  daughter  of  Daniel  Zinn,  upon  whom 
the  law  would  cast  an  inheritance,  and — Second.  Whether  the 
right  which  Daniel  Zinn  had,  by  virtue  of  the  acts  done  upon  the 
land,  was  such  an  inheritance  as  the  law  would  cast  upon  the  heir; 
or  whether  it  was  not  such  an  imperfect  right  that  might  pass  as  a 
chattel 

The  court  below  was  of  opinion,  that  in  every  aspect  of  the  case, 
the  plain tiflS  were  entitled  to  recover;  and  so  instructed  the  jury. 
To  which  opinion  the  defendants  took  an  exception. 
Potter  and  Blanchard,  for  plaintiffs  in  error. 
The  proof  of  each  marriage  of  Catherine  Kttelinger  was  the 
same,  and  the  first  marriage  being  first  established,  no  other  mar« 
riage  could  be  established  by  the  same  kind  of  proof:  the  same 
witness  who  proved  the  marriage  of  the  plaintiff^s  father  and  mo- 
ther, also  proved  that  the  mother  was  then  the  wife  of  Jacob  Kie- 
linger^  who  was  in  full  life^  The  first  marriage  being  thus  proved 
by  legal  evidence,  there  can  be  no  presumption  of  a  second  mar- 
riage,  because  it  is  a  presumption  of  crimen  The  children  of  the 
first  marriage  are  certainly  legitimate,  and  that  of  the  second  is  as 
certainly  not  so. 

The  inceptive  right  to  the  land  in  dispute  was  sold  for  a  valua- 
ble consideration,  by  the  mother,  when  the  plaintiff  was  two  years 
old,  and  incapable  of  maintaining  that  right;  and  that  considera- 
tion applied  to  her  benefit  and  support:  can  she  now,  after  the 
lapse  of  twenty-three  years,  recover  this  land  from  the  defendants 
who  have  made  it  valuable  by  improvements,  and  who  never  had 
notice  of  any  claim  of  the  plaintiff.    The  plaintifl  is  now  claiming 
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in  an  equitable  action,  and  surely  she  is  met  by  a  superior  equity  in 
the  defendants.     1  Yeates,  523. 

An  infant  cannot  maintain  that  kind  of  occupancy  which  is 
necessary  to  give  or  complete  a  right  under  the  act  of  assembly. 
Mobdy  V.  Oaker,  3  Yeates,  200.  Clarke  v.  Heckethom^  id.  269.  1 1 
Serg.  4*  Rawle,  341.  The  effect  of  the  infant  receiving  the  benefit 
of  the  sale  by  the  mother,  2  Dissesure,  232.  3  DissJurCy  20-24. 
4  Dissaure,  4454  As  to  the  legitimiicy  of  the  plaintiff,  3  Black.  Com. 
92.  Davis  v.  Houston,  2  Yeates,  289.  As  to  the  lapse  of  time  before 
suit  brought  Jackson  v.  Thomas,  16  Johns.  293  Jackson  v.  Wheat. 
18  Johns.  40.  5  Day,  181.  Jackson,  ex  dem,  v.  ElUs,  13  Johns. 
1 18-40-513.  As  to  the  defendants*  Want  of  notice.  Day  V.  Dun- 
ham, 2  Johns.  Chan.  182.  Billington  v.  JFehh,  5  Bin.  129.  JacJcson 
V.  Iknry,  10  Johns.  185.  Hibemia  Turnpike  Co.  v.  Henderson,  8 
Serg.  ^Ravie,  219s 

Petrikin  and  Valentine,  for  defendants  b  error,  whom  the  court 
declined  to  hear. 

The  opinion  of  the  court  was  delivered  by 

Gibson,  C.  J. — ^For  civil  purposes,  reputation  and  cohabitation 
are  sufficient  evidence  of  marriage ;  and  there  is  evidently  enough 
In  the  case  to  show  that  the  plaintiff's  father  and  mother  were 
married  in  feet  But  there  is  said  to  be  the  same  evidence  of  a 
.  precedent  marriage  of  the  mother  with  another  man,  who  was 
alive  at  her  second  marriage;  and  hence  a  supposed  dilemma.  But 
the  pnx^  being  equal,  the  presumption  is  in  lavoar  of  innocence; 
and  so  far  is  this  carried  in  the  case  of  conflicting  presumptionSf 
that  the  one  in  favour  of  innocence  shall  prevail.  Siarkie  on  Ev. 
pt.  IF.  1248-9.  It  must  be  admitted  that  this  principle  is  not 
unmediately  applicable  here,  inasmuch  as  there  is  no  conflicting 
evidence,  and  the  facts  supposed  to  result,  are  consistent  with  each 
other;  but  it  establishes  that  the  same  proof  that  is  sufficent  to 
rake  a  presumption  of  innocence,  may  be  inadequate  to  a  presump- 
tion of  guilt  To  say  the  least,  then,  the  Jury  were  not  bound  to 
draw  the  same  conclusion  of  marriage  from  the  same  evidence, 
without  regard  to  consequences;  and  to  have  instruct^  them  that 
they  were,  would  have  been  error.  On  the  contrary,  they  were 
bound  to  make  every  kitendment  in  favour  of  the  plaintiff's  Inti- 
macy, which  was  not  necessarily  excluded  by  the  proof.  But  wa* 
the  evidence  in  fact,  exactly  balanced  ?  The  presumption  of  mar- 
riage from  cohabitation  may  be  rebutted  by  evidence  of  separation, 
without  an  apparent  rupture.  Jackson  \.  Claw,  18  Johns.  346. 
And  here  there  was  a  separation,  without  an  apparent  cause,  for 
eleven  years,  which  independent  of  any  rule  of  presumption,  would 
be  sufficient  to  give  the  evidence  of  legitimacy  a  decisive  prepon- 
derance. 
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The  facts  connected  with  the  remaining  point  are,  that  the 
plaintiff's  father  m^de  an  actual  settlement  on  the  Ismd  in  1708, 
by  building  two  cabins  on  it  in  succession,  clearing  and  cultivating 
^  portbn  oi  it,  designating  his  boundaries,  afid  residing  on  it  till 
his  death  in  1800 ;  after  which,  his  widow  sold  the  improvement  to 
a  person  under  whom  the  defendants  claimt  The  lessee  of  Mobdy 
y.  Oaker,  3  Yeaies,  200,  and  the  lessee  of  Qlark  v,  Heckelhom,  id.  269, 
are  inapplicable  to  the  case  of  fin  improvement  so  recent  as  the 
present  At  an  early  day  this  species  of  title  was  of  so  little  ac- 
count, that  it  was  sold  as  a  chattel  in  a  course  of  administratioD. 
2  Yeates,  378;  but  in  1800,  it  had  gradually  acquired  the  con- 
sistence of  an  indefeasible  estate;  and  although  it  might  still  be 
lost  by  abandonment,  the  evidence  of  an  intention  to  produce  that 
effect,  was  required  to  be  clear  and  satisfactory.  Here  there  is  no 
pretence  of  abandonment,  as  hpth  parties  claim  by  the  improve- 
ment begun  by  Zinn,  the  title  to  which  was  clearly  in  his  daughter 
when  it  was  sold  by  her  mother;  so  that  the  fifth  section  oi  the 
limitation  act  of  1785,  (which  has  been  held  to  operate  only  on 
equitable  titles  then  existing,)  being  out  of  the  way,  the  question 
simply  is,  whether  she  is  barred  by  her  mother's  alienation;  and  it  is 
clear  that,  unless  there  is  something  peculiar  in  the  case,  she  is  not 
No  equity  arises  from  the  supposed  application  of  the  price  to  her 
maintenance.  A  sale  for  that  object  could  be  ordered  only  by  the 
Orphans^  Court,  with  which  the  law  has  deposited  \he  requisite 
discretion.  Neither  could  a  supposed  necessity  to  interpose  for  the 
preservation  of  the  inheritance  from  a  total  loss,  by  abandonment 
of  the  improvement,  give  an  additional  sanction  to  the  act  of  the 
mother.  I  will  not  undertake  to  say  that  there  may  not,  even  at 
this  day,  be  lin  abandonment  by  an  infant  Whether  any  thing 
but  an  intentional  relinquishment  of  the  title,  of  which  the  circum- 
stances are  but  evidence,  can  be  effectual,  and  whether  an  infant 
be  not  incapable  of  such  relinquishment,  by  reason  of  want  of  dis- 
cretion, are  points  that  may  hereafter  be  worthy  of  consideration. 
But,  whatever  be  the  motive,  it  is  clear  that  a  parent  has  no  power 
to  divest  the  infant's  estate ;  and  we  discover  nothing  in  the  case 
io  induce  us  to  disturb  the  judgment 

lud^ment  M^raed, 
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tt  is  a  hta^  objection  to  a  deposition,  taken  to  be  read  in  evidence  in  a 
cause,  that  it  is  in  the  hand  writing  of  an  attorney  concemed  in  the 
cause,  or  specially  employed  by  the  party  for  that  purpose,  unless  the  . 
opposite  party,  or  his  attorney,  be  present  and  consent  thereto. 

An  application  and  survey  may  be  abandoned,  but  whether  or  not,  depends 
on  the  facts  to  be  found  by  the  jury.  The  payment  of  fees  of  office,  of 
surveying  fees,  and  returning  the  survey,  are  facts  tending  to  repel  the 
presumption  of  abandonment 

An  application  obtained  in  1766,  ^d  the  land  circumscribed  by  a  survey, 
marked  on  the  ground,  but  the  owner  of  the  survey  neglects  to  have  it 
returned,  and  refuses  to  pay  the  surveying  fees,  and  it  continued  in  this 
way,  until  1765,  when  a  warrant  issued  for  the  same  land  to  io&oidier. 
Held:  That  the  title  of  the  warrantee  shall  be  preferred. 

Error  to  the  special  Courf  of  Common  Pleas  of  Huhtii^doo 
county,  {Reed,  president) 

In  the  court  below  this  was  an  action  of  ejectment  broi^ht  bjr 
Anthony  Misterson  against  John  Addleman* 

The  plaintiffgave  as  evidence  of  his  title — 18th  May,  1784,  war- 
rant to  Walter  nood,  "for  three  hundred  acres,  on  a  creek  running 
into  the  Warrior-mark  run,  in  or  about  a  mile  from  the  mouth  ^ 
said  branch,  and  about  two  miles  from  the  Warrior-mark,  in  the 
county  of  Bedford."-lOth  January,  1785,  certificate  of  the  payment 
of  the  purchase  money,  thirty  pounds. — ^25th  August,  1785,  deed, 
Walter  ffoorf-and  wife  toPhineas  Jtfo^wjy.— 29th  March,  1787,certi. 
ficate  of  the  return  of  survey. — ^2d  October,  1795,  deed,  Phinea^ 
Massey  to  Anthony  Masterson. 

The  defendant  then  cave  in  evidence. — ^23d  OctiJber,  1766,  ap- 
plication Na  1629,  of  Thomas  Morris^  for  three  hundred  acres,  •*  to 
join  on  the  westerly  a  survey  on  a  lai^e  run,  which  leads  into  the 
east  branch  of  Little  Juniata,  about  a  mile  eastward  from  the  path 
that  leads  from  Little  Juniata  to  Susquehanna,  in  Cumberland 
county."  William  Reed,  a  former  deputy  surveyor  of  the  district 
was  then  called,  and  a  draft  of  a  survey  of  the  land  in  dispute 
was  shown  to  him,  which  he  said  he  found  in  the  office,  when  be 
held  it  in  1821 ;  and  that  it  had  upon  it  the  hand  writing  of  Richard 
Tea,  who  had  been  the  deputy  surveyor  of  the  district  in  1767. 
He  and  all  the  other  vritnesses  said  that  the  description  in  the  ap- 
plication of  Thomas  Morris  was  precisely  descriptive  of  the  land  in 
diBpute. — ^20th  April,  1767,  deed,  Thomas  Morris  to  David  Kennedy. 
4th  June,  1795,  order  of  the  Board  of  Property,  on  a  petition  for  a 
re-survey. — 30th  November,  1795,  another  order  of  the  Board  of 
Property  on  the  subject. — 21st  May,  1796,  return  by  John  Camwn, 
deputy  surveyor,  by  order  of  the  Board  of  Property — 31st  May, 
1796,  deed,  David^  Kennedy  to  Michael  Aryrfcr.— 18th  May,  1797, 
patent    to  Michael  Arycfer.— 16th  October,    1797,  deed,  Mchad 
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Kryder  and  wife  to  John  Addleman^  the  defendant  It  was  also  in 
proof,  that  the  defendant's  survey  upon  the  ground,  corresponded 
with  the  draft  given  in  evidence,  which  was  found  in  the  office  of 
the  deputy  surveyor;  and  upon  blocking  the  trees,  they  counted 
back  to  1767,  when  Richard  Tea  had  been  the  deputy  surveyor  of 
the  district. 

Some  evidence  was  also  given  to  show  that  Masterson  knew  of 
the  purchase  of  the  land  in  dispute  by  Addleman  from  Kryder  for  a 
valuable  consideration,  and  did  not  give  notice  of  his  claim;  but 
this  was  negatived  by  the  instruction  of  the  court  to  the  jury,  and 
their  finding. 

During  the  course  of  the  evidence,  the  defendant  offered  the  de^ 
position  of  Col.  John  Cannon;  which  was  objected  to  by  the  plaiur 
itiff,  on  the  ground  that  it  was  in  the  hand  writing  of  William  Orbi- 
son,  Esq.  the  defendant's  attorney. 

Mr.  Orbison  sworn. — I  wrbte  this  deposition  at  the  place  desig- 
nated. I  have  not  a  distinct  recollection  whether  justice  Still  was 
in  the  room  all  the  time  or  not;  I  remember  he  was  in  some  of  the 
time;  no  one  appeared  on  part  of  the  plaintifls;  one  of  the  Addle* 
mans  was  there.  I  was  requested  by  Messrs.  Potter  and  Blanchard 
to  attend  to  it  I  was  concerned  in  a  former  suit  with  Mr.  Riddle  as 
counsel  for  the  defendant.  Mr.  Addleman  spoke  to  me,  and  said  he 
would  pay  me  If  I  would  go  and  assist  him  to  take  this  deposition. 
I  did  so,  he  never  paid  me  any  thing,  and  I  do  not  consider  myself 
engaged  in  this  cause  as  counsel.  I  did  appear  as  counsel  in  the 
cause,  and  my  name  is  marked. 

The  court  overruled  the  deposition,  to  which  opinion  the  coun* 
sel  for  defendant  took  a  bill  of  exception. 

The  counsel  for  plaintiff  requested  the  court  to  charge  the  jury 
on  the  following  points. 

Ist  That  unless  the  jury  are  satkfied"  that  the  persons  under 
whom  the  defendant  claims,  had  a  legal  survey  upon  the  ground 
in  controversy,  before  the  date  of  the  warrant  under  which  the 
plaintiff  claims,  the  plaintiff  is  entitled  to  recover. 

2d.  That  unless  the  jury  have  satisfactory  evidence  that  a  sur- 
vey was  made,  by  virtue  of  the  application  of  Thomas  Morris,  by 
the  proper  deputy  surveyor,  before  the  date  of  the  warrant  to 
Walter  Moody  the  law  will  presume  the  application  to  have  been 
abandoned. 

3d.  That  even  if  the  jury  are  satisfied  that  a  survey  was  made 
by  the  deputy  surveyor,  by  virtue  of  the  application  of  Thomas 
Morris,  previous  to  the  date  of  the  warrant  of  Waller  Hood,  yet  if 
no  money  was  paid  on  the  application,  but  the  fees  of  the  office,  and 
no  ^rveying  fees  paid  before  the  date  of  the  said  warrant,  and  the 
survey  not  returned,  the  jury,  under  the  circumstances  of  this 
case,  may  consider  the  application  and  survey  to  have  been  aban- 
doned. 
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4ib.  That  the  deputy  surveyor  was  not  bound  to  return  the 
survey  until  his  fees  were  paid,  and  that  due  diligence  has  not 
been  used  in  this  case  to  perfect  the  title  of  the  defendant,  as 
against  the  title  of  the  plaintifil 

The  counsel  for  defendant  requested  the  court  to  charge  the 
jury  on  the  following  points: 

1st  That  if  the  iury  believe,  that  the  application  of  Thcmas 
MorriSf  under  which  the  defendant  claims,  is  descriptive  of  the 
land  in  controversv,  and  was  actually  surveyed  on  the  ground  in 
1767,  by  the  then  deputy  surveyor,  that  the  omission  of  the  deputy 
surveyor  to  return  the  survey  into  the  office  imtil  1795,  does  not 
prejudice  the  defendant's  right;  and  that  he  would  be  entitled  to 
hold  the  land  in  preference  to  a  subsequent  warrant  and  survey 
in  1784, 

2d.  That  the  doctrine  of  abandonment  does  not  apply  to  a  de- 
scriptive location  of  1766,  actually  surveyed  in  1767,  conveyed  by 
deed  poll  in  1767,  re-surveyed  in  1796  on  an  order  of  the  Board  of 
Property  of  1794,  and  patented  in  1797;  and  can  have  no  bearing 
on  the  present  cause. 

3d.  That  the  draft  found  in  the  office  of  the  deputy  surveyor, 
endorsed  by  Richard  Tea,  the  deputy  surveyor,  as  the  draft  of 
Thomas  Mmis'  survey  on  his  location,  in  connecti(Mi  with  the  lines 
found  on  the  ground,  is  prima  facie  evidence  that  the  survey  was 
made  on  Morris*  application;  and  unless  rebuUed  by  other  testimonj, 
is  conclusive  of  that  fact 

The  court  in  their  answers  to  the  several  points  put  by  the  coun*- 
sel  on  the  one  side  and  the  other,  left  the  fact  to  the  jury,  whether 
the  delay  to  have  the  survey,  upon  the  application  under  v^hich 
the  defendant  claimed,  returned  for  nearly  twenty  years,  was  the 
fault  or  neglect  of  the  party ;  and  if  so,  upon  the  whole  case,  the 
plaiutiS  was  entitled  to  recover.  If  it  was  the  fault  or  n^lect  of 
the  deputy  surveyor,  the  party  would  not  be  prejudiced  Siereby* 

The  jury  found  a  verdict  for  the  plaintiff. 

Blanchard  and  Potter^  for  plaintin  in  error. 

Whether  the  location  was  absolutely  descriptive  or  vague,  it 
became  certain  when  it  was  surveyed ;  and  there  could  tben  be 
no  presumption  of  abandonment,  although  the  surveying  fees  were 
not  paid.  Lozoman  v.  Thomas,  4  Bin.  51.  Lessee  tf  Biddk  v. 
Dougali  5  Bin.  142.  The  doctrine  of  abandonment  is  only  appli- 
cable to  those  claims  to  land  which  are  not  founded  upon  contract, 
such  as  improvement  rights ;  but  a  location  b  a  contract,  which 
there  can  be  no  presumption  would  be  abandoned,  unless  there 
he  proof  of  facts  which  will  induce  the  jury  to  believe  that  such 
was  the  intention  of  the  party.  Lilly  v.  Paschel,  2  Serg.  Sf 
Rawle,  395. 

A  dcpositiaa  written  by  an  attorney  in  the  cause  is  not  excqv 
tioaabic  on  that  accouut:  the  case  oi  Summers  v.  M'Kim,  12  Serg.  Sf 
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Rawtcy  406,  is  mtich  stronger  than  this;  there  the  deposition  was 
not  written  in  the  presence  of  the  justice,  here  it  was,  and  hy  one 
who  was  not  an  acting  attorney  in  the  cause. 

Miles,  for  defendant  in  error,  whom  the  court  requested  to  con- 
fine himself  to  the  first  point. 

No  money  was  paid  upon  the  location  but  the  mere  fees  of  ofliccf  < 
seven  shillings:  and  the  jury  have  found  that  the  surveying  fees 
were  not  paid,  no  survey  returned  for  twenty-eight  years,  and  this 
because  of  the  negligence  of  the  party.  No  act  whatever  in  rela- 
tion to  the  land  in  dispute  had  been  done  by  those  under  whom  the 
defendant  claims,  for  nearly  twenty  years  before  the  plaintifTs 
title  commenced.  The  policy  of  the  law  will  not  suffer  a  man  to 
select  a  tract  of  land  and  just  do  such  acts  respecting  it,  as  Will  not 
make  him  liable  to  pay.  the  commonwealth  for  it,  but  will  prevent 
the  commonwealth  from  disposing  of  it  to  another,  who  is  willing  to 
pay  for  it.  That  a  claim  like  that  of  the  defendant  may  be  aban- 
doned is  fully  settled.  Gilday  v.  Watson,  1 1  Serg.  Sf  Razcle,  340. 
Bayles  v.  A^/Zy,  10  Serg,  Sf  Rawk,  217.    Chambers  v.  Mfflin,  ante,  78. 

The  opinion  of  the  court  was  delivered  by 

Rogers,  J. — ^The  rejection  of  the  deposition  of  John  Cannon* 
coiAes  within  the  principle  of  Summers  v.  M'Kim,  12  Serg.  6f 
Rawle4l0.  It  is  immaterial  whether  Orbison  was  concerned  in 
the  conduct  of  the  suit  or  not,  as  it  appears  he  was  specially  cm- 
ployed  to  take  the  deposition  of  the  witness.  There  is  as  much 
danger  from  testimony  taken  under  such  circumstances,  as  when 
the  attorney  is  retained  generally  for  the  trial  of  the  cause.  Nor 
would  it  have  altered  the  case,  if  Orbison  had  been  specially  au- 
thorised to  write  the  deposition.  It  is  not  competent  for  the  jus- 
tice to  make  the  attorney  of  one  of  the  parties  his  clerk,  to  take 
a  deposition,  unless  with  the  express  consent  of  the  other  party,  or 
in  the  presence  of  his  attorney,  and  acquiesced  in  by  him.  Wc 
concur  in  the  sentiments  of  the  chief  justice,  in  Summers  v.  MKim, 
and  feel  no  disposition  to  relax  the  rule  established  in  that  case. 

The  remaining  exceptions  apply  to  the  charge.  It  is  said  the 
court  were  in  error,  in  instructing  the  jury  that  they  might  pre- 
sume an  abandonment  of  the  defendant's  right,  under  the  applica- 
tion of  Thomas  Monis.  * 
'  It  was  in  evidence,  that  on  the  22d  October,  1760,  Thomas  Mor- 
ris made  application  for  three  hundred  acres  of  land,  to  join 
westerlv  a  survey  on  a  large  run  which  leads  into  the  east  branch 
of  the  Little  Juniata,  about  a  mile  eastward  from  the  path  that 
leads  from  Little  Juniata  to  Susquehanna,  in  Cumberland  county. 
It  was  submitted  to  the  jury,  as  a  question  of  fact,  whether  there 
had  been  a  survey  made  on  the  ground,  whether  the  survey  had 
beeft  returned,  and  if  not  returned,  the  reason  it  was  not  The 
court  was  requested  to  say:  that  unless  the  jury  had  satisfactory    . 
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evidence*  that  a  survey  was  made  by  virtue  of  the  application  of 
Thomas  Morris,  before  the  date  of  the  warrant  to  Walter  Hoody  the 
law  will  presume  the  application  to  have  been  abandoned.  That 
even  if  the  jury  are  satisfied,  that  the  survey  wate  made  previously 
to  the  date  of  the  warrant  to  Waller  Hood,  yet  if  no  money  waa 

!)aid  on  the  application  but  the  fees  of  office,  and  no  sur\'eying 
ees  were  paid  before  the  date  of  the  warrant,  and  the  survey  voas 
not  returned,  the  jury,  under  the  circumstances  of  the  case,  may 
consider  the  application  and  survey  to  have  been  abandoned. 
The  court  were  further  requested  to  charge  the  jury,  that  the 
doctrine  of  abandonment  does  not  apply  to  a  descriptive  location, 
(which  it  was  contended  this  was,)  of  the  year  1766,  actually  sur- 
veyed in  1767,  conveyed  by  deed  poll  in  1767,  re-surveyed  in 
1796,  on  the  order  of  the  Board  of  Property  of  1794,  and  patented 
in  1797. 

It  was  given  in  charge  to  the  jury,  that  an  application  and  sur- 
vey may  be  abandoned.  That  whether  there  was  an  abandonment 
or  not,  depended  on  the  facts  found  by  the  jury;  but  that  pay- 
ment of  fees  of  office,  of  surveying  fees,  and  returning  the  survey, 
are  facts  tending  to  repel  the  presumption  of  abandonment  That 
if  the  application  was  obtained  in  176G,  and  the  land  circimnscribed 
by  a  survey  marked  on  the  ground,  but  the  owner  of  the  survey 
refused  to  have  it  completed  or  returned,  and  refused  on  that  ac- 
count, to  pay  the  surveying  fees,  and  it  continued  in  this  way 
until  1785,  when  the  warrant  issued  to  Walter  Hood,  on  which 
he  made  his  survey,  the  latter  would  have  a  preference.  In 
this  direction  we  perceive  no  error.  On  the  contrary,  the 
'  charge  of  the  court  is  in  accords^nce  with  all  the  cases,  many 
of  which  have  been  cited  and  relied  on  in  the  argument  of  coun- 
sel. The  transaction  must  be  viewed  as  it  stood  in  1785,  when 
Walter  Hood  obtained  his  warrant,  and  made  his  survey.  It  is  only 
by  shutting  our  eyes  to  the  state  of  things  at  that  point  of  time, 
that  any  difficulty  can  arise;  for  the  real  question  is,  might  the 
jury  presume  the  application  to  have  been  then  abandoned,  or  was 
^Cc^edL  Alorris  right  m  consideringjthe  application  abandoned,  when  he  ob- 
tained his  warrant.  In  1785,  as  the  jury  have  found,  although 
Morris  had  made  an  application  for  the  land,  and  had  made  a  sur- 
vey, yet  the  survey  had  not  been  returned,  because  the  owner  of 
the  survey  had  not  paid  the  surveying  fees.  The  failure  to  return 
the  survey  is  not  the  fault  of  the  deputy  surveyor,  but  arises  from 
the  act  or  neglect  of  the  party  himself,  for  the  deputy  surveyor, 
as  has  been  decided,  is  not  bound  to  return  the  survey  until  the 
surveying  fees  have  been  paid.  It  would  have  the  most  mischievous 
effect,  if  it  were  competent  to  an  individual  to  put  in  an  applica- 
tion on  which  he  pays  no  money  to  the  commonwealth^  with  a 
description  which  may  apply  as  well  to  other  tracts,  have  a  survey 
made  upon  it,  and  then  by  his  own  act  or  neglect,  without  any 
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default  in  the  deputy  surveyor,  withhold  the  return  of  survey  for 
near  twenty  years.  It  would  operate  very  much  to  the  injury  of 
the  conunonwealth,  as  it  would  enable  individuals  to  obstruct  the 
improvement  of  the  country,  by  preventing  the  comnK)nwealth 
from  making  a  new  grant  of  the  land.  Even  a  precisely  descrip 
tive  warrant  naust  be  followed  up  with  reasonable  attention,  in 
order  to  give  title,  from  its  date;  so  also  the  same  course  must  be^ 

{»ursnedoQ  a  vague  warrant,  to  give  title  from  the  time  of  survey^ 
f  the  owner  of  a  vague  or  removed  warrant  sufieHi  it  to  remain 
unretumed,  for  more  than  twenty-one  years,  and  during  that  time 
has  exercised  no  ^cts  of  ownership  upon  the  land,  the  State,  or  any 
person,  has  a  right  to  consider  it  as  derelict,  and  whoever  pur- 
chases, and  pays  for  the  land,  under  such  circumstances,  hag  a  good 
title*  1  Penru  Rep,  74,  Chambers  v.  Mifflin*  Mr.  justice  Huston, 
in  delivering  the  opinion  of  the  court,  says.  ^'Although  a  warrant 
has  been  surveyed,  yet  if  not  returned,  the  owner  may  change  its 
lines,  or  change  its  place  altogether,  and  lay  it  on  any  other  vacant 
land  any  where  near;  until  it  is  returned,  the  State  has  no  power 
to  collect  arrears  of  purchase  money.  It  never  can  be,  that  a  man 
can  wait  thu*ty  or  forty  years,  and  all  that  time,  be  able  to  say, 
this  is  my  land  if  I  please,  and  not  mine  unless  I  please*  I  will  take 
the  land  and  pay  the  State  for  it,  if  the  country  improves,  and  it 
rises  in  value,  or  if  somebody  will  render  it  valuable  by  improve- 
ment ;  but  I  will  not  take  it,  and  pay  the  purchase  money,  unless 
something  occurs  to  render  it  more  valuable.  Nor  is  it  the  law^ 
that  a  man  can  commence  procuring  a  title,  from  the  State,  and 
from  pure  negligence  leave  it  in  such  a  situation,  for  more  than 
twenty  years,  as  that  he  is  not  bound  to  take  it,  and  no  one  safely 
can." 

The  plain tiif  in  error,  relies  upon  the  re-survey  in  1796,  on  the 
order  of  the  Board  of  Property,  in  1794,  and  the  patent  in  1797| 
and  this  to  be  sure  would  be  strong  evidence,  that  after  1785,  the 
owner  of  the  application  would  not  wish  to  be  considered  as  having 
relinquished  title  to  the  land*  But  it  mu^  be  kept  in  view,  that 
previously  to  this  time,  the  right  of  Walter  Hood  had  intervenedf 
and  that  nothing  the  plaintiff  in  error  could  have  done  afterwards, 
would  effect  that  right  The  question  must  be  determined  upon  * 
the  titles  as  they  stood  at  the  time  of  the  warrant  and  survey  to 
Walter  Hood. 

Judgment  affirmed. 
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\  SORTILE  HOLDEN,  et  al.  against  JAMES  P.  BULL,  Treasurer 
of  Bradford  county. 

A  judgment  entered  upon  a  bond,  in  the  penalty  of  oi^e  hundred  dollars, 
with  a  warrant  to  confess  a  judgment,  having  a  condition  thereunder 
written,  that  the  obligor  will  pay  a  fine  and  bill  of  costs^  then  uncertain 
as  to  amount,  is  valid 

If  an  execution  issues  upon  such  a  judgment,  for  the  penalty,  before  tbe  real 
amount  due  is  ascertained,  it  will  be  set  aside  on  a  writ  of  error. 

Erbor  to  the  ComnKMi  Pleas  of  Bradford  county. 

SariUe  HoUen^  together  with  Cfustavus  A,  Holden^  as  his  security, 
executed  a  judginent  bond  to  ''  the  treasurer  of  Bradford  county, 
for  the  time  being,"  in  the  penalty  of  one  hundred  dollars,  with  the 
following  condition  thereunder  written. 

^That  the  said  SortUe  Holden,  one  of  the  subscribers,  shall  well 
and  truly  pay,  or  cause  to  be  paid,  a  certain  fine  and  bill  of  costs, 
agreeably  to  the  sentence  of  the  court  of  Quarter  Sessions,  passed 
upon  the  said  Sortile  Holdeny  in  consequence  of  a  suit  in  behalf  of 
the  commonwealth  against  the  said  Sortile  Hoideuy  upon  which  said 
Hdden  was  in  prison,  and  this  instrument  is  taken  to  cover  fine,  and 
all  costs  which  accrued  in  consequence  of  said  suit    Witness,  4^.'' 

The  fine  and  costs  not  having  been  paid,  the  judgment  bond  was 
filed,  and  a  ferifadas  issued  thereon:  when  tlm  writ  of  error  was 
sued  out  by  the  defendants,  who  assigned  the  following  errors. 

1st.  The  judgment  is  entered  on  a  bond  or  promise,  conditioned 
for  the  performance  of  matters  contingent,  doubtful  and  uncertain, 
and  which  require  pleadings  and  trial. 

2d.  The  face  of  the  instrument  shows  the  execution  issued  for 
a  sum  of  money,  which  was  not  judicially  decreed  to  the  plaintiff. 

Inghcan,  for  defendant  in  error,  whom  alone  the  court  heard  on 
•  the  second  error  assigned,  contended  that  a  writ  of  error  wafl  not 
the  proper  remedy  of  the  party  in  a  case  like  this.  There  was  no 
intention  to  collect  more  than  the  fine  and  bill  of  costs  off  the  de- 
fendants, and  if  there  was  any  injury  likely  to  result  to  fliem, 
their  proper  remedy  was  to  apply  to  the  court  below  to  protect 
them:  or  even  a  judge  at  bis  chamber  may  grant  relie£  Lends  v. 
Smith,  2  Serg.  4.  Rawle,  M2. 

Judgment  affirmed,  and  executicm  set  aside. 
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NATHAN  STEWART,  et  aL  against  ELEAZER  BALDWIN 

Costs  are  not  recoverable  by  cither  party  in  an  action  of  partition. 
Costs  are  exclusively  a  matter  of  statutory  creation. 

Error  to  the  Common  Pleas  of  Ti<^  county. 

This  was  an  action  of  partition  brought  by  Eleazer  Baldzvint 
against  Nathan  Stewart  and  John  Brucey  in  which  the  defendants 
plead  non  tenent  insimul.  The  cause  having  been  tried  by  jury,  a 
verdict  and  judgment  was  rendered  for  the  defendants.  A  JLfa. 
was  then  issued  against  the  plaintiff  for  costs,  including  a  bill  of 
defendants'  witnesses,  amounting  to  two  hundred  and  seventy-six 
dollars  and  ninety-seven  cents. 

The  plaintiff^s  counsel  obtained  a  rule  to  show  cause  why  the 
fir  fa*  for  costs  should  not  be  set  aside;  on  the  ground  that  costs 
are  not  recoverable  in  an  action  of  partition;  which  at  a  subse- 
quent term  was  made  absolute.  The  defendant  then  sued  out  this 
writ  of  error. 

Crreenoughy  for  plaintiff  in  error. 

A  declaration  in  partition  always  concludes  to  the  damage  of  the 

{plaintiff  Plead.  Asst,  304.  If  damages  are  recoverable  so  are  costs, 
f  then  the  plaintiff  may  recover  costs,  the  Stat.  23,  Hen.  8,  gives 
costs  to  the  defendant  Between  coparceners  damages  in  partition 
are  not  recoverable,  but  in  other  cases,  where  the  right  to  have 
partition  is  denied,  they  are.  2  Bac.  Ab.  45,  266.  Stat.  17,  Edw.  S/ 
ch.  71. 

Parsons  and  Willeston^  for  defendant  in  error. 
No  damages  or  mesne  profits  are  recoverable  in  an  action  of 
partition,  but  may  be  in  account  render.  2  Bac.  Ab.  44.  Roberts* 
Dig.  207.  The  Stat.  23,  Hen.  8,  has  been  restrained  to  cases  of 
personal  wrong.  Penh'a  Prac.  150.  Sayer  on  Costs,  title  Coparceners. 
Commonwealth  v.  The  Com.  of  Philad.  8  Serg.  Sf  Rawte,  155.  Costs 
are  never  recoverable  except  by  statutory  provision. 

Per  Curiam. — We  have  inquired  into  the  practice  since  the 
argument,  without  having  ascertained  that  there  has  been  a  de- 
parture from  the  provisions  of  the  English  statutes,  according  to 
which  costs  are  not  allowed  in  partition;  and  however  unreasona- 
ble this  may  be,  yet  costs  being  exclusively  a  matter  of  statutory 
creation,  it  is  ^lain  that  the  remedy  lies  not  with  us,  but  with  the 
legislature.  The  judgment  for  the  defendant  without  costs  was 
therefore  regular. 

Judgment  affirmed. 
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The  COMMONWEALTH  against  CHRISTIAN  FISHER- 
The  same  against  PETER  RICHTER.  The  same  againH 
FREDERICK  KREAMER,  and  the  same  against  LEWIS 
DEWART. 

An  application  by  the  owners  of  property,  under  the  act  of  9th  AprO,  1827, 
for  damages  done  by  the  location .  and  construction  ot  the  Pennsylvania 
canal  is  premature,  if  made  after  the  completion  of  the  canal  upon  the 
land  of  the  petitioner,  and  before  the  completion  of  that  division  of  the 
canal  upon  which  such  lands  are  located. 

The  right  of  the  State  to  take  and  use  for  public  purposes,  six  out  of 
every  hundred  acres  of  land  sold»  is  not  an  implied  right  but  an  express 
reservation:  the  State  infringes  upon  no  private  interest,,  nor  does  it 
injure  any  man,  by  using  this  right;  the  utmost  that  can  be  required  is, 
that  it  shoula  pay  for  improvements  put  by  the  owner  on  such  part  a& 
the  State  should  sobsequenUy  «se. 

When  ai>  act' of  assembly  requires  reai(mable  notice  to  be  given  by  o^e 
party  to  tlie  other,  tea,days,  generally,  would  be  suflBcient 

The  acts  of  the  25th  February^  1826,  and  9th  April,  1827,  on  this  subject, 
are  to  be  construed  in  connection  with  each  other,  and  by  such  construc- 
tion it  is  necessary  that  the  viewers  appointed  to  assess,  the  damage  done 
to  the  land  of  an  individual,  should,  in  their  report,  state  the  courses,, 
distances  and  quantity,  with  such  references  as  will  designate  the  exact 
property  converted  to  the  use  of  the  State. 

When  the  approval  of  a  Court  of  Quarter  Sessions  is  required  by  an  act  of 
Assembly,  to  an  assessment  of  damages,  tliat  court  will  not  readily  set 
aside  a  report,  on  the  grcmnd  that  the  damages  are  excessive,  yet  it  may 
become  their  duty  so  to  do.  It  would  be  a  much  stronger  case  which 
would  authorise  the  Supreme  Court  to  set  aside  a  report  on  that  ground. 

All  below  high  water-mark  m  the  channel  of  the  Susquehanna  river,  is  a 
public  highway,  and  the  State  has  a  right  to  improve  it  by  deepening  it,, 
or  it  may  raise  dams  in  it,  ajid  thus  swell  the  water;  and  it  in  so  doing,  a 
spring,  which  rises  below  high  water-mark  is  covered,  and  which  an  in- 
dividual has  been  accustomed  to  use,  he  cannot  recover  damages  there- 
for, under  the  act  of  9th  April,   %827,  it  is  damnum  absque  injuria. 

The  sixth  section  of  the  ^ct  of  the  10th  April,  1826,  gave  authwity  to  the 
commissioners,  to  take  releases  to  tlie  commonwealth  from  individuals^ 
through  whose  lands  the  canal  might  be  thereafter  located. 

The  consideration  of  such  releases,  so  taken,  has  not  failed,  because  the 
eastern  and  western  waters  have  not  been  united  by  that  route  of  the  canal 
along  which  the  releasors  live.  The  consideration  is,  .that  the  canal  shall 
pass  through  the  land  of  the  releasor. 

In  each  of  these  cases  a  cerliorari  was  issued,  at  the  instance  of 
the  commonwealth,  to  the  Court  of  Quarter  Sessions  of  Union 
county,  to  remove  the  proceedings  which  had  been  instituted  by 
the  defendants  severally,  to  recover  damages  for  injury  done  to 
their  property,  by  reason  of  the  construction  of  the  Pennsylvania 
canal. 

The  same  exceptions  which  were  filed  in  the  court  below  to  the 
confirmation  of  the  several  reports,  and  there  overruled,  were  re- 
lied upon  here. 

Ist  The  application  was  not  authorised  by  law,  having  been 
made  before  the  completion  of  the  canal. 
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8d.  The  work  on  the  several  sections  stated  in  the  petition,  was 
not  completed  when  the  application  was  made ;  nor  had  the  said 
sections  beep  taken  off  the  hands  of  the  contractors  by  the  canal 
commissioners.  The  contracts  for  making  fence  on  said  sections 
had  not  been  complied  with. 

3d.  Reasonable  notice  of  the  time  and  place  of  meeting  of  the 
viewers,  was  not  given  to  the  nearest  acting  canal  commissioner. 

4th.  The  viewers  did  not  ascertain  the  quantity,  or  describe 
the  boundaries,  of  the  land  by  them  valued ;  nor  the  quality,  nor 
duration  of  the  estate  and  interest  of  the  applicant  to  the  same, 
agreeably  to  the  act  of  assembly. 

5th.  The  damages  are  exorbitant,  and  were  assigned  without 
any  evidence  produced  before  the  viewers. 

There  was  added  in  Eichier*8  case,  an  exception  to  the  allowance 
of  damages  for  injury  done  to  a  spring,  by  the  backing  of  the  water 
of  the  creek  upon  it 

And  in  DewarCs  case,  there  was  this  additional  exception,'  "that 
iie  had  executed  a  release  to  the  commonwealth  of  all'  damage, 
.previously  to  his  application." 

LasheUSf  for  the  comnnonwealth* 
Donnel  .and  Greenough^  with  whom  was  Sterrelt,  for  the  claimants. 

A  statement  of  the  whole  case,  of  the  several  acts  of  assembly 
.in  relation  to  it,  and  the  positions  taken  on  the  one  side  and  the 
other,  are  contained  very  fully  in  the  opinion  of  the  court,  which 
was  delivered  by 

Huston,  J. — If  the  first  exception  is  sustainable,  it  will  be  un- 
necessary to  consider  the  second.  By  the  act  of  the  25th  February, 
1826,  the  canal  commissioners  were  authorised  to  locate,  and  con- 
tract for  making  a  canal,  locks  and  other  works  necessary  thereto, 
from  the  river  Swatara,  at  or  near  Middletown,  to  or  near  to  a 
point  on  the  east  side  of  the  Susquehanna  opposite  the  mouth  of 
Juniata ;  and  another  portion  from  Pittsburg  to  Kiskiminitas.  This 
act  is  entitled,  an  act  to  commence  a  canal,  to  be  constructed  at  the 
expense  of  the  State,  to  be  styled  "The  Pennsylvania  Canal." 
On  the  9th  April,  1827,  was  passed,  an  act  to  provide  for  the  fur- 
ther extension  of  the  Pennsylvania  canaL  The  first  section  provides 
for  extending  one  part,  from  the  eastern  section  up  the  Juniata  to 
Lewistown :  another  up  Kiskiminitas  and  Conemaugh,  from  the 
western  section  of  the  Pennsylvania  canal  to  Blairsviile :  and  also, 
a  canal,  locks  and  other  works  necessary  thereto,  up  the  valley  of 
the  Susquehanna  from  the  said  eastern  section  of  the  Pennsylvania 
canal,  to  a  point  at  or  near  Northumberland;  to  be  selected  witli 
due  regard  to  the  accommodation  of  tl>e  trade  of  both  branches  of 
the  river.  It  is  on  this  last,  the  Iffnds  for  which  damages  fire  claim- 
ed, are  situate.  It  was  asking  a  great  deal  from  this  court,  when 
we  were  required  to  believe,  that  from  Middletown  to  Juniata, 
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made  the  year  before,  was  not  here  called  the  eastern  section;  and 
that  it  was  impossible  to  ascertain  from  the  law,  that  it  included 
all  that  part  of  the  Pennsylvania  canal  between  the  mouth  of 
Juniata  and  Northumberland. 

The  8th  section  provides, "  that  if  any  person  Aall  consider  himself 
aggrieved  by  reason  of  the  canal  passing  through  lands  of  which 
he  b  the  owner,  or  by  interfering  in  any  manner  with  his  rights  of 
property,  he  may  At  the  completion  of  the  work  thereupon,  or 
within  one  year  thereafter,  petition  the  Court  of  Quarter  Sessions 
of  the  county  in  which  the  damage  has  been  committed,  and  the 
said  court  shall  thereupon  appoint  five  reputable  citizens  within 
the  judicial  district,  of  which  the  said  county  is  a  part,  *  and  not  re- 
siding  in  said  county,  &c." 

It  was  contended  on  one  side  that  the  phrase,  "completion  of 
the  work  thereupon,"  meant  the  completion  of  the  work  on  that 
part  of  the  canal  which  run  through  the  land  of  the  petiticmer ; 
and  on  the  other,  that  it  meant  the  completion  of  the  work  on  the 
canal  from  the  eastern  section  to  Northumberland;  and  we  are  <^ 
opinion,  that  both  the  literal  meaning  of  the  words,  and  the  whole 
spirit  and  scope  of  the  act,  require  this  latter  construction.  The 
viewers  are  to  view  the  premises,  and  taking  into  consideration  the 
advantages  of  said  canal  to  the  petitioner,  report  such  damages,  if 
any,  as  they  or  any  three  of  tnem  shall  think  the  owner  has  sus- 
tained by  reason  of  said  canal;  and  in  case  the  said  viewers  are  of 
opinion,  the  said  petitioner  has  received  no  damage,  or  that  the 
advantages  derived  from  the  canal  are  a  sufficient  compensation  to 
the  petitioner  for  any  injury  sustained  by  him,  they  wiU  also  report 
the  same  to  the  said  court,  &c.  Now  it  is  utterly  impossible  that 
there  can  be  any  advantage  from  an  unfinished  canal;  it  must  be 
completed  and  the  water  in  it,  before  any  advantage  to  the  com- 
munity or  to  an  individual  can  be  derived  from  it.  This  construc- 
tion has,  we  believe,  been  put  upon  tliis  law  by  every  tribunal  be- 
fore whom  it  has  come,  except  the  court  of  Union  county. 

But  the  petitioners  have  endeavored  to  raise  a  great  question ; 
that  the  State  could  not  take  their  lands  without  compensation: 
and  that  compensation  must  be  in  money,  and  must  be  paid  in- 
stantly; nay,  it  was  even  intimated  that  the  damages  ought  to  have 
been  paid  before  any  damage  was  done. 

Although  the  petitioners  and  their  counsel  have  most  carefully 
forgotten  certain  facts,  this  court  is  bound  to  remember  them,  if 
they  form  a  part  and  an  essential  and  prominent  part  of  the  law 
of  the  land.  From  the  first  settlement  of  this  country,  both  under 
the  proprietors  and  the  Stale,  the  invariable  usage  and  law  was,  in 
the  sale  of  vacant  land  to  any  applicant,  to  add  sia^  acres  for  every 
hundred,  for  roads,  &c.  These  six  acres  were  never  paid  for  by 
tlie  applicant:  tlicy  were  not  any  particular  and  specific  or  desig- 
nated six  acres,  but  tlicy  were  thrown  in,  that  whenever  the 
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commonwealth  thought  a  public  road  necessary,  through  any  part 
of  the  State,  it  might  make  it  without  interfering  with  the  private 
right  of  any  individual.  The  right  of  the  State  to  take  six  acres 
out  of  every  hundred  acres  sold,  is  not  an  implied  right,  but  an 
express  reservation.  It  infringes  no  private  right,  nor  does  it  injure 
any  man  by  using  this  right.  The  very  utmost  which  can  be 
required  is,  that  it  should  pay  for  improvements  put  by  the  owner 
on  the  part  afterwards  used  by  the- State. 

When  the  State  authorized  private  corporations  to  make  turn- 
pike roads  or  canals,  it  compelled  them  to  pay  for  the  land  occu- , 
pied  by  such  road  or  canal:  for  such  corporation  was  very 
different  from  the  State;  its  rights  were  very  different;  no  reser- 
vations had  been  made  for  its  use,  no  contract  for  its  benefit  But  ^ 
when  the  State  itself  undertook  to  make  public  canals,  its  right 
was  unquestionable.  These  petitioners,  then,  ought  to  be  grateful 
for  a  bounty  given  them  by  the  State;  to  be  thankful  rather  than 
presumptuous;  to  acknowledge  kiadness  rather  than  to  assume  the 
attitude  of  injured  persons.  If  this  were  not  so,  if  the  State  had  no 
right  to  the  six  acres  in  every  hundred,  and  was  bound,  in  the 
strictest  manner,  to  pay  for  the  part  appropriated  for  general  and 
public  use,  until  the  canal  is  completed,  it  cannot  be  xnown  how 
much  will  be  required,  nor  whether  in  addition  to  the  part  actually 
occupied,  injury  will  or  will  not  be  done  to  the  adjacent  lands,. 
nor  whether  great  value  may  or  may  not  be  added  to  the  residue 
of  the  farm. 

There  was  a  time  and  there  is  a  case,  when  some,  in  their  over- 
weening fondness  of  new  and  undefined  power,  spoke  of  a  great 
State,  and  the  government  of  a  nation,  as  lightly  as  of  the  acts 
aiid  authorities,  and  responsibiliti^  of  a  petty  corporation;  of  the 
power  to  make  laws  for  the  general  welfare,  and  binding  the  whole 
community,  as  no  greater  in  degree  than  the  resolves  of  a  petty 
borough.  It  was  forgotten  that  the  latter  was  restricted  by  legis- 
lative  enactment,  and  the  former  was  the  enacting  power,  with 
authority  unlimited,  except  in  a  few  particular^,  and  not  answera- 
ble for  its  acts,  except  to  those  from  whom  it  received  its  power, 
the  people.  What  the  government  conceives  is  for  the  public 
good  it  may  do;  what  that  public  good  requires,  it  may  claim,. 
and  how  compensation  is  to  be  niade,  how  it  is  to  be  ascer- 
tained, and  when  to  be  made,  must,  from  the  very  nature  of 
things,  be  directed  by  that  very  government  itself.  It  may  seem 
pretty  to  talk  of  regulating  all  this  by  five  men,  or  a  Court  of 
Quarter  Sessions;  but  although  pretty  to  talk  about,  and  pleasant 
to  imagine,  and  profitable  too  to  some,  it  is  not  to  be  carried  far- 
ther than  a  little  talk  and  discussion.  If  ever  it  shall  happen  that 
any  actual  injury  or  injustice  is  done  to  any  citizen,  and  his  case  is 
brought  before  this  court,  he  will  receive  redress  to  the  extent  of 
our  power.  There  is  nothing  like  that  here:  the  whole  proceeding 
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is  calculated  to  prevent  the  possibility  of  injury  to  the  citizen  in 
theory ;  and  in  practice^  has  resuked  in  injustice  to  the  community. 
The  best  thing  which  could  happen  to  a  man  was,  that  he  could 
have  some  pretext  for  putting  his  hand  into  the  treasury;  if  he 
is  delayed,  by  having  proceeded  irregularly,  too  soon,  or  ili^ally, 
an  outcry  is  raised  as  though  the  country  was  invaded. 

Questions  on  constitutional  law  are  sometimes  grave  and  im- 
portant, but  such  occur  seldom.  Occasion,  however,  is  oflen  t^ken 
to  discuss  them,  as  applicable  to 'matters  on  which  they  have  no 
bearing,  which  are  in  themselves  among  the  ordinary  subjects  of 
legislation:  in  fact  it  is  a  standing  topic,  always  dragged  in  where 
there  is  nothing  else  to  be  said;  and,  certainly,  in  this  State,  it  is 
a  ludicrous  rather  than  a  serious  objection  to  any  measure;  I  mean* 
as  it  is  commonly  applied. 

The  third  objection  is  to  the  notice  to  the  canal  commissioners. 
The  act  requires  reasonable  notice;  ten  days,  genertJly,  would 
be  reasonable  notice ;  but  if  several  petitioners  would  hold  views 
on  the  same  day,  no  notice  would  be  reasonable ;  so,  if  given  to 
attend  when  from  particular  occurrences  it  was  well  known  that 
the  canal  commissioners  could  not  attend* 

The  fourth  exception  is  important,  and  the  proceedings  are  in 
this  particular  totally  defective.  The  act  of  25th  February,  1826, 
directed  the  damages  to  be  ascertained  by  an  inquisition,  who* 
were  directed  to  ascertain  also  and  describe  the  bounds  of  the  land 
by  them  valued,  and  the  quality  and  duration  of  the  interest  and 
estate  in  the  same  required  by  the  board  of  canal  commissioners 
for  the  use  of  the  State;  and  it  provides,  that  on  payment  there- 
for, the  State  shall  .be  seized  of  such  lands  as  of  an  absolute  estate 
in  perpetuity,  or  of  such  less  quantity  and  duration  of  interest  or 
estate  in  the  same,  or  subject  to  such  partial  or  temporary  ap- 
propriation,  use  or  occupation,  as  shall  be  required  and  described 
as  aforesaid,  as  if  conveyed  by  the  owner  or  owners.  And  as  acts 
on  the  same  subject  are  to  be  construed  in  connexion,  the  only  al- 
teration introduced  by  the  8th  section  of  the  act  of  9th  April,  i827, 
as  to  this  particular  is,  that  the  five  reputable  citizens  are  substitut- 
ed for  the  inquest  The  State  is  still  to  pay  for  the  land,  and  it  is  still 
requisite  that  it  should  appear  of  record  what  she  has  paid  for,  and 
to  what  she  is  entitled.  The  report  must  state  the  courses  and 
distances,  and  quantity,  with  such  references  as  will  designate  the 
exact  property  converted  to  the  use  of  the  State.  The  title  which 
the  applicant  has  for  the  land  must  also  be  alwap  stated.  To 
apply  for  damages  for  injury  done  by  sections  thirty-nine  and  forty. 
or  part  of  fort^,  is  no  description ;  no  record  is  or  will  be  kept  of 
such  sections ;  where  each  began  and  ended  was  once  marked  by 
a  small  stake  driven  into  the  ground,  as  a  direction  to  the  labourer, 
but  these  are  not  now  to  be  found,  or  soon  will  disappear. 
That  the  damages  are  exhorbitant  is  another  exception.    There 
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b  no  specific  evidence  before  this  court  on  this*  subject,  except 
that  landfi  are  valued  at  above  one  hundred  and  twenty  dollars 
per  acre,  when  we  know  they  sell  at  much  less  than  one  half  that 
price.  The  report  is  to  be  approved  by  the  court:  this  implies 
consideration  dnd  judgment;  and  although  a  court  would  not 
readily  interfere  on  this  account,  yet  it  may  become  their  duty  so 
to  da  It  would  be  a  still  stronger  case  which  would  justify  this 
court  to  set  aside  proceedings  on  this  ground;  but  I  will  not  say 
we  would  not  be  compelled  by  a  sense  of  duty  so  to  do  in  some 
case^  I  am  afraid  the  viewers  have  been  induced,  somehow  or 
other,  to  put  a  wrong  construction  on  the  act  of  assembly:  they 
are  bound  to  take  into»view  the  advantages  of  the  canal  to  the, 
petitioner;  now  if  he  values  his  whole  tract  of  land  five  or  ten 
dollars  per  acre  more  than  he  estimated  it  to  be  worth  before  the 
canal  was  made,  this  is  the  value  of  the  canal  to  him;  and  it  is 
inconceivable  how  an  honest  man  can,  on  his  oath,  say  a  person 
has  sustained  damage  by  a  canal  which  has  increased  the  value  * 
of  his  estate  five  or  hfteen  hundred  dollars. 

As  to  Richter*s  spring,  I  do  not  know  that  we  have  facts  enough 
before  us,  from  which  to  form  a  satisfactory  opinion.  This  much 
however,  may  be  said:  all  within  the  channel  of  the  river  is  a 
public  highway,  except  the  islands.  The  State,  for  the  purpose 
of  improving  the  natural  channel,  or  making  an  artificial  one,  may 
make  it  deeper  in  some  parts,  and  drain  or  make  shallow  other 
parts;  or  it  may  raise  dams  partially  or  entirely  across  the  river, 
and  thus  swell  the  water,  and  this  may  constanly  or  occasionally 
cover  a  spring  rising  below  high  water  mark;  or  may  deepen  the 
water  at  the  out-let  of  a  spring  above  high  water  mark,  and  thus 
occasion  it  to  be  covered  oftener  with  back  water;  all  this  it  may 
do,  and  he  who  used  the  water  of  that  spring  must  submit  to  it 
as  an  evil,  incident  like  many  other  evils,  as  well  as  advantages^ 
to  a  situation  on  the  bank  of  a  large  navigable  stream.  It  is  no 
uncommon  thing  to  find  springs  between  low  and  high  water 
mark,  along  the  Susquehanna,  and  such  are  often  a  matter  of 
convenience  at  some  seasons  of  the  year,  to  those  who  live  near; 
but  the  State  never  sold  any  land  below  high  water  mark,  and  it 
is  ridiculous  to  talk  gravely  of  a  great  national  work  being  ob- 
structed, because  a  man  will  be  deprived  of  the  use  of  what  was 
never  his  own. 

The  additional  exception  in  the  case  of  Levds  Dewart^  remains 
to  be  considered:  "  that  he  had  executed  a  release  to  the  common- 
,  wealth,  previously  to  the  date  of  his  petition  for  the  appointment 
of  viewers."    That  release  was  in  these  words: 

"  Kifow  ALL  MEir  BY  THESE  PRESENTS,  That  WO,  the  subscribers, 
for  and  in  consideration  of  the  benefit  to  be  derived  to  us  from 
the  Pennsylvania  canal  passing  through  our  land,  or  in  the  neigh- 
bourhood thereof,  have  agreed,  and  hereby  do  agree  with  the 
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commonwealth  of  Pennsylvama,  each  for  'himself^  hk  heirs  and 
assigns,  that  the  said  commonwealth's  commissioners,  engineers, 
superintendents,  workmen,  or  others  employed  by  or  under  the 
authority  of  the  coQmK>nwealth,  may  freely,  and  without  charge^ 
enter  upon,  occupy,  use  and  keep  so  much  of  our  land  as  may  be 
deemed  necessary  for  a  canal,  and  for  the  basins,  locks,  towing- 
paths,  embankments  and  other  devices  whatever,  which  may  be 
necessary  therefor,and  such  portion  of  land  on  each  side,  not  exceed- 
ing in  width  fifty  feet,  as  may  be  required  or  thought  convenient;  and 
may  freely  and  without  charge,  enter  upon  any  part  of  our  land,  and 
take  therefrom,  for  the  use  of  the  commonwealth,  all  such  stone, 
^  earth,  or  other  materials  whatever,  excepting  timber,  as  may  be 
*  found  needful  or  useful  in  the  construction  of  the  said  canal  and 
works;  and  we  do  hereby  remise,  release,  and  forever  quit  claim 
to  the  commonwealth,  all,  and  all  manner  of  claim  or  demand  (or 
damages  or  compensation  for  land  so  taken  or  occupied;  for  stone, 
earth,  or  other  materials,  excepting  timber,  taken  or  used;  and 
for  all  and  every  injury  that  may  be  sustained,  by  reason  or  in  con- 
sequence of  such  occupation  and  taking,  or  of  entering  upon  and 
taking  materials,  or  of  excavating  our  land  for  obtaining  the  same, 
or  otherwise  howsoever." 

The  counsel  for  Mr.  Deaart  insisted,  that  the  commissioners  had 
no  power  to>  take  a  release.  This  must  have  been  insisted  on 
before  reading  the  6th  section  of  the  act  of  the  10th  April,  1826, 
which  expressly  directs  the  commissioners  to  call  upon,  ur  direct 
to  be  called  on,  and  receive  from  all  and  every  person  or  persons, 
as  far  as  conveniently  can  be  done,  who  are  the  owners  of  land 
along  or  near  the  several  proposed  lines  of  communication  between 
ttie  eastern  and  western  waters,  acquittances  or  releases  from  any 
claim  to  damages,  in  case  the  said  line  of  communication  shall  pass 
through  their  land,  or  for  materials  which  may  be  taken  to  carry 
on  the  work.  The  principal  objection,  however,  was  founded  on 
the  assumption  of  the  fact,  that  the  release  was  signed  under  the 
idea  that  a  water  communication  could  be  made  the  whole  dis- 
tance to  Lake  Erie,  and  that  communication  Vould  be  through  the 
lands  of  the  signers,  and  by  the  way  of  the  west  branch  of  the 
Susquehanna. 

It  may  be  admitted  that  some  persons  on  the  Juniata,  once  said 
a  communication  by  water  could  be  made  on  that  route;  that  some 
persons  on  the  west  branch  said'  there  could  be  a  connected  water 
communication  by  that  route,  and  that  each  was  believed  by  those 
who  knew  nothing  of  the  route,  and  had  never  crossed  the  Allegheny  i 
mountains;  but  it  is  not  admitted  that  any  man  of  sense,  who 
knew  the  country,  and  who  was  not  blinded  by  his  interest,  ever 
said  so,  or  thought  it  practicable ;  nor  did  any  engineer.  Nor  is  it 
tpxe  that  our  acts  of  assembly  sanction  the  idea  that  one  canal, 
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and  only  one,  was  to  be  made;  or  that  if  a  canal  could  not  be  made 
the  whole  distance,  none  was  to  be  undertaken.  The  first  law,  of 
11th  April,  1835,  directs  examinations  tx>  be  made  from  Philadel- 

Jhia  to  Pittsburg,  by  the  way  of  the  west  branch — by  the  way  of 
uniata,  and  from  Pittsburg  to  Lak6  Erie;  one  other  from  Phila- 
delphia to  the  northern  boundary  of  the  State  towards  Seneca  or 
Cayuga  lakes;  one  other  through  Cumberland  and  Franklin  coun- 
ties to  the  Potomac;  one  other  to  the  Potomac  byConewago,  and 
one  to  connect  the  proposed  Chesapeake  and  Ohio  canal  with 
the  Juniata  route. 

Under  this  act,  MichdU  Geddis,  and  others,  had  examined  the 
head  waters  of  the  Susquehanna,  and  there  remained  no  doubt  on 
the  subject ;  it  was  certain  no  continued  water  communication 
could  be  made.  But  a  clamour  was  raised  by  those  on  the  west 
branch,  of  whom  such  conduct  might  have  been  expected,  and 
some  of  whom  it  ought  not  to  have  been  expected,  which  drove 
from  the  State  one  of  the  best  engineers  ever  in  her  employ,  and  a 
man  of  as  much  honour  as  capacity :  I  mean  James  Geddis.  On  the 
26th  February,  1826,  we  find  the  next  act  The  people  on  the 
Juniata  had  sense  and  honesty  enough,  to  have  by  this  time  admit- 
ted there  must  be  a  portage  on  that  route :  some  few  on  the  west 
branch  still  clamoured  about  an  entire  water  communication,  and 
insisted  loudly,  that  if  a  portage  was  necessary,  it  would  be  easier 
and  shorter  by  that  route :  but  I  deny  that,  at  that  time,  one  man 
of  sense  in  the  State,  believed  in  the  practicability  of  a  water  com- 
munication, connecting  the  eastern  and  western  waters.  The  pre- 
amble to  that  law  has  been  relied  on,  ^  Whereas  the  construction 
of  a  canal  for  the  purpose  of  connecting  the  eastern  and  western 
waters,  is  believed  to  be  practicable,"  &c.  not  a  canal  connecting, 
but  "for  the  purpose  of  connecting '^^  and  it  directs  the  part  from 
Middletown  to  the  Juniata,  and  from  Pittsburg  to  Kiskiminitas  to 
be  begun. 

The  next  acton  this  subject  is  that  of  the  10th  April,  1826,  the 
sixth  section  of  which  I  have  before  recited,  and  which  authorises 
the  taking  of  releases.  Every  man  in  the  legislature,  and  every 
well  informed  man  in  the  State,  at  that  time,  knew  that  it  was  con- 
templated to  go  to  Pittsburg,  by  the  Juniata  route;  and  also  to  go 
up  the  Susquehanna,  and  up  both  branches  of  it,  the  first  to  facm- 
tate  the  trade  with  the  western  States,  and  the  latter  for  the  bene- 
fit of  our  own  citizens.  Although  the  work  on  both  branches  is  now 
partially  suspended,  it  is  only  suspended.  In  all  countries,  in  all 
ages,  those  who  have  improved  the  navigation  of  their  country,  or 
constructed  canals,  have  been  considered  the  benefactors  of  their 
country,  and  their  policy  the  wisest  and  the  best  Clamour  and 
sectional  feeling,  and  narrow  local  policy  may  interrupt  the  im- 
provement of  the  State,  and  have  interrupted  it,  but  the  counsel 
and  the  court  have  spoken  without  authority  when  they  say  it  it 
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abandoned.    I  am  not  sure  it  was  not  wise  to  suspaidit  until  vfbai 
was  began  should  be  completed. 

There  is  nothing  more  unsafe  than  to  throw  away  the  release 
itself,  its  plain  and  obvious  meaning,  and  to  look  for  its  construction 
in  preambles  to  acts  of  assembly,  or  judge  of  it  from  party  squab- 
bles. It  is  made  '*  in  consideration  of  the  benefit  to  be  derived  from 
the  Pennsylvania  canal  passing  through  our  lands,"  not  one  word 
about  eastern  or  western  waters,  nor  allusion  to  them,  or  the  con- 
necting them  by  continued  water  conununication,  or  portage  by 
land;  nor  a  word  about  the  north  eastern  branch  of  the  Susquehan- 
na. The  Pennsylvania  csmal  does  pass  through  the  lands  of  the 
petitioner,  and  is  in  progress  up  each  branch  of  the  Susquehanna, 
bis  release  therefore  takes  effect 

It  is  obvious  the  petitioner  assumes  positions  somewhat  inconsis- 
tent with  each  other ;  first,  he  says  he  must  be  paid  before  the  whcde 
canal  is  completed;  nay,  before  that  section  is  completed  which 
passes  through  his  lands;  and  next  he  says,  his  release  is  not  to  bind 
him,  because  the  canal  is  not  completed,  and  no  appropriation  (or 
putting  any  more  of  it  under  contract  this  year ;  in  eveiy  way  he 
asks  to  gain. 

We  are  of  opinion  that  this  releeise  is  too  plain  to  admit  of  doubt, 
and  forever  estops  the  applicant  firom  demanding  bom  the  Slate, 
what  has  solenmly  been  released  to  it.  But  it  is  said,  that  he  did 
not  own  all  the  lands,  for  which  the  viewers  have  given  damages, 
at  the  time  he  executed  the  release.  The  record,  however,  ex- 
hibits nothing  on  this  subject :  it  is  true  his  counsel  have  ofiered  to 
us  a  deed  for  part  of  the  lands,  dated  in  1827,  a  year  after  the 
release.  This  is  not  r^ularly  before  us,  nor,  if  it  was,  is  it  quite 
conclusive  that  he  did  not  own  the  land  in  fact,  a  year  before  he 
got  his  deed.  Something  has  also  been  said  about  his  owning 
another  tract  in  the  neighbourhood,  which  he  gave  in  exchange 
for  this :  how  far,  or  whether  in  any  way,  a  man  who  has  released 
can  get  clear  of  the  effect  thereof  by  exchanges  of  property,  is  not 
before  us;  and  we  say  nothing  of  its  effect.  Some  of  the  land  he 
owned  when  the  release  was  executed;  it  is  all  valued  together. 
The  objections  to  the  proceedings  in  tl^o  other  cases,  particularly 
the  de/ect  of  designation  in  the  report  of  viewers,  apply  to  this. 

Proceedings  in  all  the  cases  reversed. 
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MICHAEL  SMITH  against  JAMES  JOHNSTON. 

By  a  aale,  conveyance  and  delivery  of  possession  of  land,  the  gfjun  growing 
thereon  does  not  pass  to  the  vendee. 

Writ  of  error  to  the  G>ininon  Pleas  of  Columbia  county, 
where  it  was  an  action  of  trover,  brought  by  ARchael  Smith  against 
James  Johnston. 

The  case  was  this:  Charles  Clark  being  the  owner  of  a  farm, 
had  leased  it  to  Michael  Smith,  the  plmntiff  in  error,  who  was  also 
the  plaintiff  below,  for  one  year,  which  was  to  end  on  the  1st  April, 
1828.  The  terms  of  the  lease  were,  that  the  tenant  was  to  deli- 
ver a  certain  portion  of  the  grain  to  the  landlord,  in  the  bushel. 
In  the  month  of  February,  1828,  Clark  sold  the  farm  to  Johnston, 
the  defendant,  and  conveyed  it  to  him  by  deed  in  common  form. 
Johnston  vrent  into  possession  on  the  Ist  April,  1828. 

The  question  oflaw  which  arose  in  the  case  was,  whether /oA/i^- 
ion,  the  purchaser,  was  entitled  to  the  landlord's  share  of  the 
grain  in  the  ground,  which  was  reaped  in  the  harvest  of  1828. 

The  court  below  was  of  opinion,  that  the  deed  from  Clark  to 
Johnston,  conveying  the  farm,  "  and  the  rents,  issues  and  profits 
thereof,"  vested  the  right  to  the  landlord's  share  in  the  purchaser 
of  the  land,  and  the  Jury  found  accordingly^ 

Frick,  for  plaintiff  in  error,  contended  that  grairi  growing  in  the 
ground  is  personal  property,  and  will  not  pass  by  a  conveyance  of 
the  land.  TolL  Law  of  Ex.  149.  By  the  act  of  assembly,  a  sheriff's 
deed  conveys  real  estate  as  fully  as  the  defendant  could  convey  it; 
and  it  was  held  in  Myers  v.  White,  1  Rawle,  356,  that  a  sale  by  the 
sheriff  of  land,  upon  a  Lev.  Fas.  on  a  mortgage,  did  not  pass  the 
grain  growing  thereon. 

The  right  to  the  grain  was  a  personal  right,  which  accrued  to 
the  landlord  the  moment  the  grain  was  sown. 

Grier,  for  defendant  in  error.  The  conveyance  of  the  land,  and 
the  rents,  issues  and  profits  thereof,  is  a  conveyance  of  every  thing 
growing  upon  the  land.  Foote  v.  Colinn,  3  Johns.  Rep.  222. 

The  opinion  of  the  court  was  delivered  by 

Gibson,  C.  J. — It  is  a  little  remarkable  that  the  precise  point  in 
this  case,  has  not  been  decided  in  England  or  this  country.  The 
reason  may  be,  that  the  subject  is  usually  disposed  of  by  some  pre- 
liminary stipulation.  There  is,  indeed,  a  dictum  of  Mr.  justice 
Spencer,  in  delivering  the  opinion  of  the  court,  in  Foot  v.  Colvin, 
3  Johns.  222,  that  a  sale  of  the  land  simply,  by  the  owner  of  both 
the  land  and  the  crop,  carries  the  crop  to  the  purchaser;  which, 
with  great  respect  for  the  opinions  of  that  learned  judge,  seems  to 
be  unsupported  by  derision  or  analogy.  Mr.  Roberts  l**  the  only 
elementary  writer  who  asserts  that  the  products  of  the  soil,  whether 
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qxHitaneoos  or  cultivated,  accompany  the  freehold  until  tbej  are 
actually  severed,  unless  when  sold  in  prospect  of  such  severance; 
and  the  cases  referred  to  in  the  margin  of  the  book,  RcberU  on 
Frauds  J 126,  certainly  do  not  prove  that  corn  growing  is  as  much 
a  part  of  the  freehold  as  grass  or  timber  trees ;  or  that  it  is  part  of 
the  freehold  at  alL  On  the  contrary,  all  theauthorities  agree,  that 
as  against  the  heir,  it  goes  to  the  executor,  though  it  seen»  to  be 
settled  that  it  passes  by  a  devise  of  the  land,  and,  in  conformity  to 
authority,  it  was  so  determined  by  this  court,  in  MCuUough^s 
^Af^pealn  4  Yeatesy  23.  The  reason  for  this  dirtinction,  attempted  in 
UuberVs  Evidence^  250,  is,  that  *' every  man's  donation  being  taken 
most  strongly  against  hiaiself,  shall  pass  not  only  the  land  itself, 
hui  the  chattds  which  belong  to  the  land;  but  no  chattels  can  descend 
to  the  heir :  they  go  to  the  executor.  Why  this  is  accounted  a 
chattel,  we  have  shown  already."  And  in  doing  so,  he  had  just 
given  a  few  quaint,  but  substantial  reasons  why  com  growing  does 
NOT  belong  to  the  land.  "It  follows,"  the  chief  baron  bad  said, 
'*  that  there  ought  to  be  another  property  in  the  corn,  distinct  from 
the  land,  inasmuch  as  there  is  labour  in  acquiring  and  sow^g  the 
corn  distinct  from  the  labour  whereby  the  land  was  at  first  occu- 

!)ied  and  gotten;  also,  there  b  a  distinct  chaise  in  sowing  the  com 
irom  the  money  whereby  the  land  was  purcluised.  The  law,  fol- 
lowing nature,  doth  erect  a  distinct  property  in  the  com,  different 
from  the  land."  And  again,  "there  is  a  property  in  the  com,  dis- 
tinct from  the  soil,  before  the  corn  is  committed  to  the  earth,  and 
that  property  is  not  lost  by  sowing  in  a  man's  own  soil ;  for  I  cannot 
loose  the  property  of  what  is  my  own,  by  putting  it  in  a  place  which 
is  also  my  own.  But  if  I  sow  my  corn  in  another  man's  soil,  it  ceases 
to  be  mine."  Still  further.  "  Because  a  man  expects  a  yearly 
retiim  of  the  com  he  sows,  it  is  reckoned  part  of  his  personal 
estate,  as  the  corn  was  before  it  was  sown.  But  otherwise  of  timber 
trees  planted,  for  they  must  be  supposed  to  be  annexed  to  the  scul, 
since  they  were  planted,  with  the  prospect  that  they  could  not  come 
to  their  full  use  and  perfection,  till  many  generations  afterwards." 
Thus  far  chief  baron  Gilberty  who  gives  good  reasons  why  the  grow- 
ing crop  should  be  considered  a  chattel,  in  contra-distinction  to  tim- 
ber trees ;  and  satisfactorily  exposes  the  foimdation  of  the  rule  by 
which  a  tenant  having  attempted  to  retain  the  ownership  of  the  land 
after  the  expirjition  of  his  estate  by  sowing  it  out  of  season,  looses  the 
crop,  as  in  the  case  of  an  adverse  recovery;  but  who,  in  the  opinion 
of  Mr.  Hargravcy  is  less  happy  in  accounting  for  the  distinction  which 
gives  corn  growing  to  a  devisee,  but  denies  it  to  the  heir.  Co.  Litt. 
55,  b,  note  2.  The  truth  is,  the  distinction  rests  altogether  on  au- 
thority ,  but  authority  so  unquestionable  as  not  to  be  shaken.  Even 
in  point  of  reason,  however,  a  further  distinction  might  be  taken 
between  a  will,  in  the  construction  of  which  a  presumption  of  inten- 
tion may  be  raised  from  circumstances,  and  a  deed  of  which  the 
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construction  is  to  be  made  from  the  technical  effect  of  the  words. 
Now  in  Poole's  case,  1  SaJk.  368,  corn  growing  is  said  without 
qualification  to  be  a  chattel ;  and  the  same  thing  is  asserted  in 
Whipple  V.  jFoo/6,  2  Johns.  462.  Nhocomb  v.  Ramer^  Id.  in  note, 
and  Stewart  v.  Doughty y  9  Johns.  108,  as  well  as  by  chief  baron 
Gilbert  in  the  passages  just  quoted.  As  a  chattel,  then,  there  i&  no 
reason  why  it  should  pass  by  a  bargain  and  sale  of  the  land,  which 
would  not  be  equally  applicable  ix>  cattle  depastured  on  the  land. 
But  whatever  may  be  the  law  in  Endand  or  our  sister  States,  it  is 
clearly  settled  by  usage  and  judicial  decision  here,  that,  except  by 
devise,  the  crop  does  not  pass  as  parcel  of  the  land.  The  practice 
of  reserving  the  crop  has,  I  believe,  been  universal;  insomuch  that 
when  the  reservation  is  not  expressly  declared,  it  is  nevertheless  a 
tacit  condition  of  the  contract.  In  tiie  very  case  at  bar,  it  appears 
from  the  evidence  sent  up,  that  the  vendee  had  no  thought  of 
claiming  the  crop,  till  'it  was  suggested  by  a  neighbor.  In  ac- 
cordance, with  the  popular  notion,  grain  in  the  ground  was  treated 
as  a  chattel,  in  Welsh  v.  Becky ^  1  Penns^a:bl.  and  subjected  to  the 
rule  which  requires  an  actual  or  a  symb61ical  delivery  in  the  case 
of  a  conditional  sale.  Still  nearer  to  the  point  is  Myers  v.  Whiie^  1 
Rowley  353,  in  which  it  was  determined  that  the  sherifi  may  not 
sell  grain  in  the  ground,  by  virtue  of  a  levari  facias  on  a  mortgage; 
and  in  Stambaugh  v.  Yeates^MSS  Chambersburg,  1828,  it  was  held, 
that,  although  it  may  be  sold  as  personal  property  on  SLji.fa.  it 
does  not  pass  by  a  levy  and  sale  of  the  land  on  a  venditioni  exponas. 
According  then  to  an  incontestible  principle  asserted  in  Foote  v. 
Cdvinf  that  a  sale  on  an  execution  passes  whatever  the  debtor 
might  pass  by  a  voluntary  conveyance,  the  preceding  case  is  sub- 
stantially in  point  If  the  crop  be  an  accessary  of  the  land,  it  will 
follow  its  principal  a$  readily  by  the  one  conveyance  as  the  other : 
if  it  be  not,  I  know  not  how  it  is  to  pass  by  words  inapplicable  to  it 
in  either.  It  seems,  therefore,  the  judge  who  tried  the  cause,  erred 
in  directing  the  jury,  that  in  the  absence  of  an  actual  reservation 
the  cr^p  would  go  to  the  vendee. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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I  BENJAMIN  CHEW'S   Executor  against  JESSE   MATHERS' 

Administrator. 

B.  €•  sells,  by  articles  of  agreement,  to  J.  M.  a  tract  of  land,  for  which  he 
is  to  execute  a  conveyance  upon  the  payment  of  the  purchase  money,  for 
which  he  takes  a  judgment  bond  from  J.  M.  Subsequently  B.  C.  enten 
the  judgment  bond,  issues  a  JL  /a.,  levies  upon  the  Isoid,  which  is  after- 
wards sold  by  the  sheriff,  and  B.  C.  becomes  the  purchaser,  for  a  sum 
less  than'one  half  of  the  judgment.  Held:  That  such  sale  and  purchase  is 
an  equitable  extinguishment  of  the  whole  amount  of  the  judgment. 

Error  to  the  Court  of  CommoD  Pleas  of  Columbia  county. 

This  was  a  scire  facias  to  revive  a  judgment,  to  which  the 
.  defendant  plead  payment,  with  leave  to  give  the  special  matter  in 
evidence. 

The  defendant,  to  support  the  issue  on  his  part,  proved  that  the 
consideration  of  the  original  judgment  bond,  was  a  tract  of  land, 
sold  by  the  executors  of  Benjambi  Chew,  deceased,  t#  tlie  de- 
fendant, in  1818,  by  articles  of  agreement,  by  which  it  was  stipu- 
lated that  Mathers  was  not  to  get  a  deed  for  the  land  until  the 
purchase  money  was  paid;  that  in  1821,  ^Ji.fa*  was  issued  upon 
that  judgment,  which  was  levied  upon  the  land  so  sold  by  the 
plaintiff  to  the  defendant;  that  in  1823,  a  vendilioni  exponas  was 
issued,  upon  which  the  property  was  advertised  for  sale  by  the 
sheriff;  that  while  the  crier  was  offering  the  property  for  sale, 
the  plaintiff^'s  attorney  was  inquired  of  what  kind  of  title  the  pur- 
chaser would  get,  whether  the  executors  of  Benjamin  Chew,  de- 
ceased, would  make  a  deed  to  the  purchaser!  To  which  he 
answered,  that  the  puchaser  would  cet  the  title  of  the  defendant 
Mathers,  subject  to  the  payment  of  the  purchase  money.  The 
persons  who  made  the  inquiry  then  refused  to  bid,  and  the  pro- 
perty was  struck  down  to  the  plaintiff^s  attorney,  for  nine  hundred 
and  fifty  dollars,  and  a  deed  was  subsequently  made  and  acknowl- 
edged to  the  plaintiff. 

The  plaintiff  claimed  to'  recover  in  this  suit  the  amount  of 
the  original  judgment,  after  allowing  a  credit  of  the  nine  hundred 
and  fifty  dollars,  for  which  Mathers*  title  sold  by  the  sheriff.  But 
at  all  events  he  claimed  to  be  entitled  to  recover  the  amount,  after 
allowing  the  defendant  a  credit  for  the  real  value  of  the  land  at 
that  time,  to  be  estimated  by  the  jury. 

The  court  below,  {Chapnan,  president,)  was  of  opinion,  and  so 
instructed  the  jury,  that  if  they  believed  the  land  was  sold  subject 
to  the  payment  of  the  purchase  money,  on  the  original  contract 
between  Chew  and  Mathers,  and  bought  in  by  the  plaintiff,  that  it 
'  was  an  extinguishment  of  the  whole  judgment,  and  the  plaintiff 
could  not  recover.     The  jury  found  for  the  defendant 

The  opinion  of  the  court  was  assigned  as  error. 
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Gfrter,  for  plaintiffin  error.  The  facts  of  this  case  do  not  create 
a  legal  extinguishment  of  the  debt;  and  eqiniy  will  not  interfere  to 
protect  the  defendant  against  a  compliance  with  his  contract  to 
pay  the  money  claimed.  Chew  holding  the  legal  title  to  the  land, 
stood,  in  relation  to  his  vendee,  in  the  nature  of  a  noortgagor;  be 
might  either  pursue  the  land  by  an  ejectment  to  compel  the  pay- 
ment of  the  purchase  nu>ney,  or  he  might  pursue  his  personal 
remedy  upon  the  judgment  bond:  he  elects  to  pursue  the  latter 
course,  by  issuing  2LJLfa,  upon  which  the  sheriff  might  have  levied 
upon  the  defendant's  personal  property,  or  upon  other  land  of  the 
defendant  than  that  sold  to  him  by  the  plaintiff:  the  sale  of  either 
of  which  would  not  have  been  an  extinguishment  of  the  judgment 
to  an  anu>unt  greater  than  the  proceeds;  but  because  it  sa happened 
that  this  land  was  levied  and  sold  first,  the  whole  amount  of  the 
judgment  is  to  be  extinguished. 

The  sale  would  have  passed  the  whole  estate  to  the  purchaser, 
Ligg^  V.  EdiDordSf  HopkirCs  Chan.  Rep,  530;  and  the  opinion  given 
by  the  sfkorney  of  the  plaintiff,  in  the  execution  upon  which  it  was 
selling,  would  not  alter  the  legal  ei!ect  of  such  sale.  It  was  but 
an  opinion^  and  not  imposed  as  terms  of  sale.  But  if  by  this  opinion 
the  defendant  was  prejudiced,  we  oSered  on  the  trial  to  remedy  it 
by  allowing  him  a  credit  for  the  then  value  of  the  land. 

Frick^  for  defendant  in  error,  whom  the  court  declined  to  hear. 

The  opinion  of  the  court  was  delivered  by 

Gibson,  C.  J. — In  England,  a  legal  estate  cannot  be  sold,  nor  an 
equitable  one  levied,  on  an  execution;  so  that  the  rights  which 
spring  from  judicial  sales  of  equitable  estates  here,  are  necessarily 
peculiar  to  ourselves.  In  Purviance  v.  Lemony  16  Serg,  Sf  Ratcte, 
292,  the  nature  of  these  rights  was  considered  as  between  the  origi- 
nal vendor  and  vendee,  and  a  principle  established,  which  covers 
the  ground  of  the  present  controversy— that  a  destruction  of  the 
relation  of  trustee  and  cestui  que  trust,  by  re-uniting  the  equitable 
to  the  legal  estate,  is  virtually  a  recision  of  the  contract  The 
vendor  is  a  trustee  to  the  extent  of  the  payments  of  the  vendee, 
who,  by  tendering  the  whole  purchase  money,  entitles  himself  to 
a  conveyance.  What  would  be  the  relation  of  the  parties  here, 
were  the  vendor,  after  having  extinguished  the  vendee's  estate  by 
getting  it  in  at  the  sheriff's  sale,  to  enforce  his  judgment  for  the 
residue  of  the  purchase  money?  It  will  be  admitted  that  he  could 
not  keep  the  estate  and  compel  the  vendee  to  pay  for  it:  he  enter- 
tains no  such  vietvs.  But  having  received  the  whole  purchase 
money,  would  he  be  bound  to  convey  the  whole  estate  under  the 
original  contract,  or  only  the  portion  of  it  for  which  the  vendee  had 
newly  paid  ?  If  the  former,  then  the  sheriff's  sale  must  have  left 
the  rights  and  interests  of  the  parties  precisely  as  it  found  them ; 
and  in  that  view,  the  vendee  might,  by  paying  the  last  shilling, 
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entitle  hiitwelf  to  the  estate,  in  defiance  of  a  judicial  sale  of  his  in* 
terest  That  would  be  monstrous.  Yet  the  rights  and  the  reme* 
dies  of  the  parties,  must  necessarily  be  reciprocal;  and  if  the  yen' 
dee  may  not  treat  the  purchase  as  still  subsbting,  neither  can  the 
vendor.  But  the  residue  of  the  price  can  be  demanded  only  oq 
the  foot  of  the  contract,  for  the  performance  of  -which  the  bcod  is 
but  a  security,  and  the  Judgment  an  instrument  The  Tendor, 
therefore,  would  not  be  oound  to  convey  the  whole  estate,  but 
would  by  consequence  be  considered  as  having  permanently  re* 
gained  at  least  a  part  of  it.  That  would,  however,  introduce  a 
i>elation  of  the  parties  not  contemplated  by  the  original  contract; 
and  beades,  bring  the  case  exactly  to  the  circumstances  ofPuroiance 
V.  Lemon,  except  that  the  chain  of  transmission  from  the  vendor  to 
the  vendee,  and  back  again  to  the  vendor,  had  in  that  case 
an  additional  link.  In  every  view,  then,  it  seems  that  the  extin- 
guishment of  the  vendee's  estate  by  a  re-conveyaoce,  was  a  dis- 
aflirmanceof  the  contract,  and  an  equitable  payment  of  the  Judg- 
ment. ^ 

Judgment  affirmed. 


PETER  DECKER,  for  the  use  of  JOHN  FRYTENBERGER, 
againsi  ABRAHAM  EISENHAUER  and  HENRY  BQLAN- 
DER. 

If  the  pa^or  of  a  note  stands  by  and  sees  It  assigned  to  a  third  person,  with- 
out giving  the  assignee  notice  of  an  existing  defence,  he  shall  afterwards 
pay  the  amount  of  the  note  to  the  assignee,  although  the  coniideratioii 
thereof  should  have  entirely  fiuled;  and  whether  hiscooduct  proceeded 
from  ignorance  or  design. 

.  This  was  an  appeal  from  the  Grcuit  G>urt  of  Union  county, 
held  by  justice  Hustow. 

The  case  is  fully  stated  in  the  opinion  of  the  court 
Greenoughf  for  appellant. — To  sustain  the  position,  that  an 
obligor,  who  stands  by  and  sees  his  bond  assigned  taa  third  person, 
cannot  afterwards  avail  himself  of  any  defence,  which  then  ex- 
isted, cited  Gordon  v.  The  JVC  Amer.  Ins.  Co.  1  Bin.  434.  5  WUs. 
Bac.  Ab.  47-49.  3  WUs.  Sac.  Ab.  801.  Salmon  v.  Bance,  3  Sav. 
^Bamle^Sn. 

LashelU,  contra — insisted  that  no  reported  case  sustained  the 
position  that  a  man's  silence  would  make  him  liable  when  other- 
wise he  would  not  be.  It  was  the  duty  of  the  assignee  to  ask  the 
obligors,  if  they  had  a  defence.  Cited  Elliott  v.  CaUan,  1  Pemu  Rep. 
24.  />aw  V.  Barr,  0  Serg.  ^Rawle,  137.  MMullen  v.  Wenner,  16 
Serg.i^  Ravsle,  18. 
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The  opinion  of  the  court  was  delirered  by 

Smith,  J. — ^This  is  an  appeal  from  the  CSrcuit  Court,  held  bt 

ilustice  HusTow,  for  the  county  of  Union,  in  April  last.  The  appel- 
ant moves  this  court  for  a  new  trial,  on  the  ground  that  the  verdict 
is  against  the  weight  of  evidence  iii  the  cause,  and  the  law  arising 
from  it  In  order  that  the  case  and  the  decision  of  the  court  may 
ht  understood,  it  may  be  necessary  to  state  soknewhat  minutely  th^ 
prominent  facts  in  the  cause,  as  they  appeared  in  evidence. 

Peter  Decker ^  about  the  beginning  of  April,  1818,  purchased  froni 
Frederick  SteeSy  a  farrai  near  Middle  creek,  in  Union  county, 
adjoining  lands  of  Henry  Bolander  and  others.  This  farm  Consisted 
of  several  pieces  or  tracts  o'f  land,  all  adjoining  and- making  but 
one  plantation. 

On  the  23d  of  April,  1818,  Peter  Decker  mortgaged  this  land  to 
Frederick  SteeSy  to  secure  a  part  of  the  original  purchase  money. 
On  tlie  14th  of  June.  1819,  he  sold  and  conveyed  to  Abraham 
tlisenhai^,  a  soti-in-law  of  Hefiry  Bolander^  iwenty-seven  acres  and 
one  hundred  and  fourteen  perches  of  tM  land  covered  by  the 
mortgage,  for  the  consideration  of  one  thousand  and  seventy-seven 
dolieirs  and  seventy-three  cents,  a  small  part  of  which,  to  wit, 
about  one  hundred  and  thirty  dollars  was  paid  in  cash.  For  the 
residue,  (upwards  of  nine  hundred  dollars,)  Eisenhauer  gave  nine 
rfngle  bUls,  (the  subject  of  this  suit,)  with  Henry  Bolander  as 
security.  Mraham  Eisenhauer  took  possession  of  his  purchase,  and 
remained  thereon,  until  sometime  in  1829,  when  the  mortgage  was 
put  in  suit,  judgment  recovered,  and  the  said  twenty-seven  acres' 
and  one  hundred  and  fourteen  perches,  were  sold  to  Barbara 
Moarery  a  daughter  of  Henry  Bolander,  for  four  hundred  and  ninety 
dollars. 

Sometime  before  the  Ist  of  July,  1820,  (the  precise  time  does 
liot  appear  from  the  evidence,)  John  Frytenberger  went  to  live  with 
Peter  Decker^  and  loaned  him  three  hundred  pounds.  He  did  not 
remain  long  with  Decker,  but  being  dissatisfied,  went  to  Henry 
Bolander* 8,  and  while  he  was  living  there,  Eisenhauer  and  Bolander 
both  told  him  there  was  a  mortgage  against  Decker.  Peter  Decker 
swears;  (and  he  is  not  contradicted,)  that  Eisenhaur  knew  of  the 
mortgage  to  Stees,  when  he  purchased  the  twenty-seven  acres  and 
one  hundred  and  fourteen  perches,  and  in  consequence  of  it,  insisted 
ujpon  having  a  good  and  sufficient  bond  ot  indemnity;  that  a  bond 
of  indemnity  was  accordingly  executed  and  left  with  the  deed; 
that  Eisenhauer  was  not  satisfied  with  the  bond,  because  bail  was 
not  in  it,  but  took  it,  together  with  the  deed,  gave  his  bills  as 
above  mentioned,  and  about  six  years  afterwards  said  he  had 
burnt  the  bond  of  indemnity. 

On  the  1st  of  July,  1820,  Decker,  Frytenberger,  Eisenhauer,  and 
Bolander  met  together,  when  Decker  assigned  the  ddgle  bills'  in 
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question  to  Frytenberger^  in  part  satisfaction  of  the  three  hundred 
pounds,  which  he  had  borrowed  of  him.  Usfiry  Bolander  wrote 
three  of  the  assignments  himself;  at  this  time  or  before,  neither 
Bolander  \nor  Eisenhatter  intimated  that  they  had  an j  grounds  of 
defence;  and  Frytenberger,  on  being   asked  by  Decker ^  why  he 

!)ressed  him  so,  answered,  that  it  was  because  Eisenhauer  and  Bo- 
ander  said  there  was  a  mortgage  against  hinL  There  was  no 
evidence  whatever  that  Frytenberger  knew  or  had  heard  that  the 
twenty-seven  acres,  sold  to  Eisenhauer,  were  encumbered,  or  that 
'  the  single  bills  in  question  were  given  for  that  land. 

The  obligor  cannot  be  compelled  to  pay  a  bond,  or  sinsle  bill, 
given  on  the  purchase  of  land,  the  title  to  which  proves  to  be  bad: 
although  the  assignee  b  in  no  better  condition  in  general  than  the 
obligee,  yet  if  the  obligor  has  promoted  and  encouraged  the 
assignment,  the  case  is  different.  This  distinction  was  fully  recog- 
nized by  (he  learned  judge  before  whom  the  cause  was  tri^ 
but  it  would  appear  that  it  was  not  r^arded  by  the  jury.  It 
therefore  becomes  necessary,  in  order  to  prevent  injustice,  to  set 
aside  their  verdict  and  grant  another  trial  The  defendants  say, 
they  ought  not  to  pay  the  single  bills,  because  they  were  given  for 
the  purchase  money  of  land  incmnbered  by  a  mortgage,  for  which 
it  was  eventually  sold.  The  appellant,  however,  replies,  that 
although  this  would  have  availed  you  as  respects  Decker;  yet  as 
you  stood  by,  and  saw  him  assign  these  bills  to  me  for  a  valuable 
consideration,  without  informing  me  of  the  defect  of  title,  as  you, 
on  the  contrary,  carefully  concealed  it  from  me,  and  assisted  in 
preparing  the  assignments,  your  defence  in  the  present  action  is 
inequitable  and  unjust  In  Rudy  and  wife  v.  IVennerj  16  Serg,  if 
Rawle,  21,  justice  Rogers,  in  dehvering  the  opinion  of  this  court, 
says,  that  if,  before  the  assignment,  the  assignee  calls  on  the  obligor, 
and  informs  him,  that  he  is  about  to  take  an  assignment  of  his 
bond,  and  the  obligor  acknowledges  it  is  due,  without  any  allega- 
tion of  defence,  he  shall  not  be  permitted  to  take  defence  against 
the  assignee.  And  this  whether  his  silence  proceeds  from  ignorance 
or  design.  The  present  chief  justice,  in  Davis  v.  jBott,  9  Serg.  ^ 
Rawle,  141,  says,  "  that  to  exclude  all  transactions  between  the  ori- 
ginal parties  it  is  necessary,  that  it  should  appear  the  assignee  took 
the  assignment  at  the  instance  of  the  obligor,  or  at  least,  that  the 
latter  stood  by  with  full  knowledge  of  his  rights,  and  without  dis- 
closing them.  Now  in  this  case,  we  find,  that  both  Bolander  and 
the  other  defendant,  Eisenhauer j  whilst  Frytenberger  lived  with  the 
former,  knew  of  the  incumbrance;  Decfer  swears,  that  when  he 
sold  the  twenty-seven  acres,  Eisenhauer  knew  of  the  mortgage  to 
Steesj  and  for  that  reason,  insisted  on  having  a  good  and  sufficient 
bond  of  indemnity,  although  to  an  entire  stranger,  it  might  appear 
uncertain,  from  the  lace  of  the  mortgage  as  written,  whether  the 
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^  land  sold,  was  included  in  it,  and  it  is  said,  without  the  aid  of  a 
draft,  it  cannot  be  asoertained,  yet,  it  seems  to  us,  that  Eisenhauer , 
at  least,  if  not  Bolander,  must  have  been  acquainted  with  the  extent 
of  the  mortgage.  This  farm  belonged  to  Frederick  Steea^  who  had 
long  resided  in  that  neighborhood,  it  adjoined  Henry  Bolander* s  farm, 
who  had  also  resided  there  a  long  time.  Decker  bought  in  1818, 
and  sold  to  Eishenhauer  in  1819;  and  as  it  was  a  cash  sale,  it  is 
reasonable  to  suppose,  both  Eighenhauer,  and  his  father-in-law, 
would  make  inquiry,  either  of  Mr.  Stees,  or  at  the  recorder's  office, 
respecting  the  title,  before  they  purchased,  to  say  the  least  of  it, 
they  bad  every  motive  and  opportunity  to  inform  themselves ;  and 
Decker  swears  positively,  that  he  told  Eishenhauer  of  the  mortgage, 
who  in  consequence  of  it,  required  a  bond  of  indemnity.  With  this 
knowledge,  they.  Decker  and  Frvtenberger,  on  the  first  of  July, 
1820,  met  together,  and  Decker  assigned  the  single  bills  to  Fryten-' 
berger,  in  part  satisfaction  of  the  three  hundred  pounds.  During 
the  whole  transaction,  not  a  whisper  is  heard  or  hinted  as  to  a 
defence:  and  the  mortgage,  though  well  known  to  one,  if  not  to  both 
of  the  defendants,  was  never  mentioned;  good  faith  to  Frytenberger 
required  them  to  speak  out  at  this  time ;  instead  of  which,  they  are 
not  only  silent,  but  by  their  conduct  actually  promote  the  transfers. 
Under  such  circumstances,  this  court  is  constrained  to  say,  as  it 
did  in  the  case  of  S/anwarrf  v.  Callan,  1  Pen.  Rep.  31,  that  the  con- 
duct of  the  obligors,  whether  it  proceeded  from  ignorance  or  design, 
must  bar  them  from  setting  up  a  defence,  with  any  hope  of  success, 
against  Frytefiberger,  the  equitable  assignee.  I  am  of  the  opinion, 
that  by  their  silence,  when  they  ought  to  have  spoken,  and  by 
their  whole  conduct  when  assembled  on  the  1st  of  July,  1820,  they 
promoted  and  induced  the  assignment,  and  cannot  now,  in  justice 
and  reason,  refuse  to  pay  the  single  bills.  Under  all  the  circum- 
stances, we  are  of  the  opinion,  the  cause  ought  to  be  reheard;  and 
therefore  set  aside  the  verdict,  by  reversing  the  judgment,  and 
granting  a  new  trial. 

HusToif,  J. — It  often  happens  that  judges  differ  in  opinion  as  to 
a  particular  case,  much  oftener  than  on  general  principles.  The 
court  in  granting  new  trials,  ought  to  be  very  careful  in  their  state- 
ment of  facts,  for  it  is  read  to  the  jury,  and  by  them,  too  often,  con- 
sidered as  evidence  of  such  facts.  I  say  this,  because  in  the  state- 
ment of  the  facts  of  this  case  by  the  judge,  there  is  much  which 
was  not  proved  so  strongly  as  here  stated ;  some  things  not  proved 
at  all,  and  it  is  said  a  point  was  not  contradicted,  which  was  the 
turning  point  in  the  cause,  and  which,  certainly,  the  jury  found  to 
be  different  from  what  is  here  assumed.  The  cause  turned  on 
whether ./focAen^Mry  or  Decker^  was  to  be  believed;  or  whether 
Bolander  knew  of  the  mortgage,  when  the  bonds  were  assigned ;  and 
the  cause  was  left  to  the  jury  on  those  facts.     I  heard  the  testimo- 
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uy,  observed  the  witnesses,  their  manner,  and  considered  their 
situation  and  interest,  and  I  was  perfectly  satined  with  the  yerdict, 
and  that  it  was  not  contrary  to  the  evidaice  given ;  though  k 
might  be  wrong,  if  statements  of  counsel  were  any  evidence  at  alL 

New  trial  granted. 


WILLIAM  WILLARp,  et  al.  against  SAMUEL  W.  MORRIS. 

A  sale  of  real  estate  by  the  sherifT,  upon  a  junior  judgment,  divests  the  Ueri 
of  a  prior  mortgage  upon  the  same  land. 

A  trial,  upon  the  plea  oi  payment,  is  not  a  waiver  by  the  defendant  of  a 
joinder  in  demurrer  to  anotuer  plea  put  in  by  him;  thus  when  there  is  a 
joinder  in  demurrer,  and  the  defendant  is  legally  entitled  to  a  judgment 
thereon  in  his  favour«  but  the  caose  being  tried,  upon  the  plea  of  pay« 
ment,  and  a  verdict  rendered  for  the  plaintiff,  it  is  etror  for  the  court  to 
enter  a  judgment  upon  that  verdict. 

Writ  of  error  to  the  Common  Pleas  of  Tioga  county. 

This  was  a  scire  facias  sur  morigage,  at  the  suit  of  Samuel  fT. 
Morris  against  Rosrvell  B.  Alford,  and  on  motion  fVilliam  fViUard, 
who  had  purchased  the  mortgaged  premises  upon  a  sale  by  the 
sheriff,  was  admitted  a  co-defendant. 

The  cause  being  at  issue  upon  the  plea  of  payment,  with  leave, 
&c,  and  ordered  on  for  trial:  William  Willard,  by  his  counsel,  plead 
specially — **  that  a  judgment  had  been  obtained  against  RosweU  B. 
Alfordj  subsequently  to  the  mortgage,  upon  which  KJLfou  was 
issued  and  levied  upon  the  mortgaged  premises,  which  were  after- 
wards condemned,  and  sold,  upon  a  venditiofu  exponas^  by  the 
sheriff  to  the  said  William  Willard,  for  fifty  dollars,  and  that  a  deed 
therefor  had  been  regularly  acknowledged  in  open  court  and  de- 
livered to  him." 

To  this  plea  the  plaintiff  demurred,  and  the  defendant  joined  in 
the  demurrer. 

The  cause  was  then  tried,  and  a  verdict  rendered  for  theplaintifiy 
for  the  amount  of  the  mortgage,  one  thousand  dollars,  and  interest 
The  court  entered  judgment  for  the  plaintiff 

Lewis,  for  plaintiffs  in  error,  who  was  informed  by  the  court,  that 
t|ie  point  involved  in  this  cause  had  already  been  determined. 

ElliSi  with  whom  was  Williston,  for  defendant  in  error,  decKned 
an  argument  of  the  point  which  the  court  intimated  had  he&a 
settled,  that  a  sale  upon  a  junior  judgment  divested  the  lien  of  a 
mortgage;  but  contended  that  it  did  not  arise  in  this  case,  becanse 
the  party  had  waived  the  demurrer,  and  did  not  ask  the  court  to 
render  any  judgment  upon  it,  but  went  on  to  trial  upon  the  merits, 
on  the  plea  of  payment 

The  judgment  of  the  Court  of  Common  Pleas  was  reversed, 
and  judgment  entered  for  the  defendants. 
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(  STEINBRIDGE'S  Appeal 

Upon  an  ^>peal  from  the  decree  of  the  Court  of  Common  Pleas,  distributing 

the  proceeds  of  real  estate  sold  by  the  sheriff;  the  affidavit  must  be,  noade 

by  the  party,  it  is  insufficient  if  made  by  the  attorney. 
The  order  of  the  Court  of  Common  Pleas,  opening  a  judgment  and  getting 

the  defendant  into  a  defence,  does  not  destroy  the  Uen  from  the  origiiud 

date  of  lUestiy. 

This  was  an  appeal  from  the  decree  of  the  G>urt  of  Common 
Pleas  of  Northumberland  county,  distributing  the  proceeds  of  the 
sale  by  the  sheriff,  of  the  real  estate  o{  Henry  Donnd. 

On  the  9th  June,  1818,  George  Bayer  obtained  a  judgment  by 
default  against  Henrv  Donnel,  in  an  action  of  debt,  for  two  thousand 
dollars.  On  the  22d  August,  1818,  this  entry  was  made  upon  the 
docket:  '^  On  motion  and  affidavit  filed,  judgment  opened,  and 
defendant,  Henry  Donnel^  let  into  a  defence."  On  the  23d  January, 
1819,  *' judgment  by  consent  for  the  plaintiff,  for  one  thousand 
one  hundred  and  thirty-one  dollars  and  eleven  ceDts." 

On  the  22d  January,  1819,  H.  G.  Steinbridge  obtained  a  judg- 
ment against  Henry  Dcmnely  for  one  hundred  and  fifty-seven  dollars 
and  sixty  cents. 

The  lien  of  each  bf  the  judgments  was  preserved  from  the  time 
of  their  original  entry,  until  the  sale  of  the  defendant's  real  estate 
by  the  sheriff. 

The  question  in  the  court  below  was,  whether  the  order  of  the 
court  of  the  22d  August,  1819,  opening  the  judgment  o(  George 
Boyer,  and  letting  the  defendants  into  a  defence,  did  not  destroy  the 
lien  of  the  judgment;  which  was  not  again  acquired  until  the  23d 
January,  1819,  one  day  after  Steinbridge  obtained  his  judgment. 

The  opinion  of  the  court  below  was,  that  the  judgment  was 
opened  merely  for  the  purpose  of  letting  the  defendant  make 
defence,  and  that  the  lien  remained:  and  therefore  decreed  in 
favour  of  George  Boyer^  from  which  decree  Steinbridge  appealed. 

In  this  court  a  *  motion  was  made  to  quash  the  appeal,  on  the 
ground,  that  the  affidavit  upon  which  it  was  founded,  was  made 
by  the  attorney,  and  not  by  the  party. 

Bradford  and  Merrill,  for  appellant. 

Greenough  and  Packer^  for  appellee. 

Per  Curiam. — The  appeal  is  to  be  had  on  terms  prescribed  in 
the  sixth  section  of  the  act  of  the  1 1th  March,  1809,  as  we  have 
heretofore  determined;  and  in  Bryan  v.  MCtiUofigK  at  the  present 
term,  ante,  421,  we  held  that  the  words  of  the  law  are  too  peremp- 
tory to  allow  the  affidavit,  which  is  made  a  requisite  preliminary 
to  an  appeal,  equally  with  a  writ  of  error,  to  be  made  by  any  one 
but  the  party.    The  inconvenience  of  this,  if  any  should  result. 
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will  doubtless  be  remedied  by  the  legislature,  to  whom  the  subject 
exclusively  belongs.  But  this  is  immaterial  here,  as  the  proceed- 
ings are  to  be  affirmed  on  the  merits.  A  judgment  may  be  opened, 
or  it  may  be  set  aside.  K  the  former,  it  remains  a  judgment  still, 
and  with  all  the  attributes  as  such,  of  which  the  order  of  the  court 
has  not  deprived  it  Here  it  was  opened  to  let  the  party  into  not 
even  a  full  defence:  consequently  it  was  no  further  disturbed,  than 
to  effect  that  object.  Sometimes  the  judgment  is  expressly  ordered 
to  stand  as  a  security  ex  majore  cautela ;  but  that  is  unnecssary. 
By  the  construction  of  the  acts  of  assembly,  by  which  lands  mar  be 
seized  in  execution,  lien  is  an  incident  of  every  judgment,  ani  of 
which  it  can  be  deprived  only  by  being  set  aside.  That  was  not 
done  here,  and  the  court  below  determined  correctly,  that  the  lien 
existed  from  the  first  rendition. 

Decree  affirmed. 


DANIEL    LEMON   agaiml  The  Administrator  with   the  will 
annexed  of  BENJAMIN  THOMPSON. 

H.  S.  conveyed  a  house  and  lot  to  D.  L.,  in  consideration  whereof  D.  L. 
executed  eight  single  bills  of  fifty  dollars  each  to  B.  T.  and  eight  to  J.  R. 
in  which  B.  T.  was  his  security.  D.  L.  and  B.  T.  entered  into  an  agree- 
ment by  which  the  deed  from  H.  S.  was  to  remain  in  the  hands  of 
of  B.  T.  as  a  security  for  the  payment  of  the  eight  notes  due  to  him,  and 
the  eight  notes  due  to  J.  R.  in  which  B.  T.  was  security.  B.  T.  after- 
wards, and  before  the  payment  of  the  said  notes,  died,  having  first  made 
a  will,  by  which  he  devised  to  the  wife  of  D.  L.  the  eibresaid  hctne  and 
lot  Held:  That  such  devise  released  D.  L.  from  the  payment  of  the 
eight  single  bills  to  B.  T.  but  did  not  release  him  from  the  payment  of 
the  eight  single  bills  to  J.  K.  in  which  B.  T.  was  security. 

Writ  of  error  to  the  Common  Pleas  of  Union  county. 

This  was  an  amicable  action  of  debt,  in  which  Henry  Yearick^ 
administrator  with  the  ^vill  annexed,  of  Benjamin  Thompson^  was 
plaintiff,  and  Daniel  Lemon  was  defendant. 

The  following  facts  were  agreed  to  be  considered  .in  the  nature 
of  a  special  verdict,  with  leave  to  either  party  to  take  out  a  writ 
of  error. 

Henry  Springer  and  wife,  on  the  30th  day  of  March,  1822,  exe- 
cuted a  deed  to  Daniel  Lemon  for  a  house  and  lot  of  ground  in  New 
Berlin.  On  the  same  day,  Daniel  Lemon  executed  eight  single 
bills,  to  Benjamin  Thompson,  seven  of  which  were  for  fifty  dollars 
each,  the  first  payable  April  1st,  1823,  and  so  on  annually,  on  the 
Ist  day  of  April  in  each  year,  and  the  other  for  the  payment  of 
forty  dollars,  on  the  1st  April,  1830.  Same  day,  Bejamin  Than^ 
son  and  Daniel  Lemon,  executed  eight  single  bil's  to  John  KeUey^ 
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(Darnel  Lemon  v.  the  administrators,  with  the  will  annexed  of  Benjamin 

Thompson.) 

for  like  sum,  payable  as  above.  Same  day,  Benjamin  Thompitm 
and  Daniel  Lemon,  entered  into  the  following  agreement  in  writing, 
to  wit:  "March  30,  1822,  it  is  agreed  that  the  above  deed  shall 
lay  in  the  hands  of  Benjamin  Thompson^  as  a  pledge,  till  the  pay- 
ments to  KsUy  and  Thompson  are  all  made,  for  the  property  pur- 
chased of  Springer,  in  New  Berlin;  and  when  made,  the  said 
Thompson,  or  his  executors  or  adnainistrators,  shall  deliver  the 
deed  to  Lemon,  his  heirs,  executors  ^or  administrators." 

It  is  further  agreed,  that  the  consideration  for  the'  house  and  lot 
in  New  Berlin,  conveyed  by  the  said  Henry  Springer  to  said  Lemon, 
was  paid  to  said  Springer  by  said  Kdly  and  Thompson, 

It  is  further  agreed  ,that  said  Thompson  made  nis  last  will  and 
testament,  which  is  duly  proved  and  recorded  in  New  Berlin,  by 
which  the  said  Thompson  devised  the  said  house  and  lot  mention- 
ed in  the  above  deed,  to  the  wife  of  the  said  Daniel  Lemon. 

The  question  is,  whether  Daniel  Lemon  is  obliged  to  pay  the 
single  bills  above  mentioned,  as  given  by  him  to  said  Thompson; 
and  also,  whether  he  or  the  adminbtrator  with  the  will  annexed, 
is  obliged  by  law  to  pay  the  said  single  bills  to  John  Kdly. 

If  the  court  should  be  of  opinion  that  Lemon  is  not  obliged  to 
pay  the  said  single  bills,  then  judgment  to  be  for  defendant; 
otherwise  for  plaintiiK 

Opinion  of  the  court,  {Chapman,  president.) 

*<  In  this  case  stated,  the  court  are  of  opinion,  that  Bergamm 
Thompson  devises  to  his  daughter,  the  wife  of  Daniel  Lemon,  all 
bis  interest  in  and  arising  out  of  his  house  and  lot,  in  New  Berlin. 
This  is  evidently  the  intention  of  the  testator,  otherwise  his  daugh- 
ter would  take  nothing  by  the  devise;  by  which  Danid  Lemon 
is  clearly  exonerated  from  the  payment  of  ihe  single  bills  given  by 
him  to  Benjamin  Thompson^  for  the  purchase  money;  but  he  u 
not  exonerated  from  the  payment  of  those  single  bills  given  by 
him  to  Kdly,  as  part  of  the  purchase  money.  K  Lenum  was  obli- 
ged to  pay  all  the  purchase  money,  his  wife  could  take  nothing  by 
the  devise ;  the  court  in  the  above  case  order  judgment  for  the 

}>]aintiff  as  far  as  the  bonds  to  Kelly  are  concerned,  and  judgment 
or  the  defendant  as  far  as  the  bonds  to  Thompson  are  concerned." 
Merrill,  for  plaintiff  in  error,  contended  that  the  court  below 
should  have  entered  judgment  generally  for  the  defendant 
LashdU,  contra. 

Judgment  affirmed. 
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ABRAHAM    D.   HAHN    and    JOSEPH    RHOADS    agauul 
LEONARD  SMITH. 

The  land  of  D.  H.  having  been  levied,  and  advertised  for  sale  by  the 
riieriff  on  a  venditioni  exfionas^  before  the  day  of  sale,  D.  H,  by  a 
verbal  agreement,  transferred  the  surplus  of  what  the  land  might  scU 
for,  beyond  the  payment  of  incumbrances,  to  L.  S.  to  indemnify  him 
against  certain  liabilities.  Two  days  after  the  sale,  before  the  deed  was 
acknowledged,  and  before  all  the  purchase  money  was  pmd,  A.  D.  H, 
entered  a  judgment  against  D.  H.  and  issued  &Ji.  fa.  with  directions  to 
the  shertfT  to  retain  the  surplus.  Held:  That  the  judgment  entered 
after  the  day  <k  sale  was  not  a  lien  on  land;  and  that  theJLfOn  could 
not  take  the  money,  because  the  agreement  between  D.  H.  and  L.  S. 
was  a  legal  transfer  of  it  before  it  issued. 

Emum  to  Union  county. 

This  was  an  amicable  action,  in  which  Leonard  Smiih  was  the 

!>IaiDtifi^  and  Abraham  D.  Hahn  and  Joseph  Rhoads  were  the  de- 
endants.  It  was  an  issue  to  try  the  r^ht  to  money  in  the  hands  of 
the  sheriff,  which  arose  out  of  the  sale  of  the  real  estate  otDamd 
Ihntzecher^  under  the  following  facts : 

Judgments  had  been  obtained  against  Huntzecher  to  the  amount  of 
two  thousand  six  hundred  and  six  dollars  and  fifty-three  cents,  upon 
some  of  which  executions  were  issued,  and  lievied  upon  his  real  estate^ 
and  which  was  advertised  for  sale  by  the  ^eriff  Leonard  Smith,  the 
plaintiff,  was  security  in  two  debts  which  Huntzecher  owed,  amount- 
uig  to  about  three  hundred  and  sixty  one  dollars,  and  which  were 
not  secured  by  judgment.  After  the  property  was  advertised, 
and  before  the  day  of  sale,  Smith  went  to  Huntzecher ^  to  know  how 
he  would  secure  nim  against  the  payment  of  the  two  debts  for 
which  he  was  his  bail;  Huntzecher  replied  that  he  had  no  way  to 
save  him,  unless  he  would  buy  the  property  at  the  sherifi's  sale; 
that  it  was  worth  more  than  .the  amount  of  the  judgments  against 
it,  and  if  he  would  buy  it,  he  should  have  the  suiplus  as  -an  in- 
demnity against  the  payment  of  those  claims.  Smithj  in  pursuance 
of- this  agreement,  made  an  arrangement  with  the  judgment  cre- 
ditors of  Himtwdier,  which  enabled  him  to  buy  the  prppertjr  at 
sheriff^s  sale,  and  it  was  struck  down  to  him  by  the  siierin,  •n 
the  37th  June,  1829,  for  two  thousand  nine  hundred  and  seventy 
five  dollars.  On  the  7th  July,  1829,  Huntzecher  gave  SmttA  a  writ- 
ten order  on  the  sheriff  to  pay  him  the  balance  of  the  purchase 
money  after  the  payment  of  the  liens.  On  the  16th  of  September, 
1829,  Smiih  havmg  paid  all  his  purchase  money,  the  sheriff  ac- 
knowledged the  deed  to  him.  Smithy  in  pursuance  of  the  agree- 
ment and  order  of  Ihintzecher^ihen  claimed  three  hundred  and 
five  dollars  and  thirty-six  cents,  fi'om  the  sheriff  being  the  balance 
after  the  payment  (M  the  liens,  which  existed  against  the  land  od 
the  day  of  sale. 
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Abraham  D.  Hahn  and  Joseph  Rhoadt  v.  Leonatd  Smith. 

This  balance  wasclaimed  aho,  by  Hahn  and  Rhoadif  imder  the 
fbUowing  circumstances.  ,  On  the  same  day  HuntzeckerU  land  was 
sold,  but  after  the  sale,  be  executed  a  judgment  bond  to  Hahn  Tor 
two  hundred  dollars,  which  was  entered  on  record  on  the  29th . 
June,  1829,  and  upon  which,  on  the  1st  August,  1829,  an  execution 
issued,  with  direction  to  the  sheritf  to  levy  upon,  or  retain  this 
balance  of  three  hundred  and  five  dollars  and  thirty-six  cents. 

Rhoads,  on  the  1st  July,  1829,  obtained  a  judgment  bond  from 
l^mtzecker^  which  was  entered  of  record  op  the  14th  July,  1829, 
and  which  he  claimed  to  be  a  lien  on  the  land,  and  entitled  to  the 
residue  of  this  balance,  after  the  payment  of  Hahn* 9  judgment  and 
execution. 

The  court  below,  (Chapman^  president,)  was  of  opinion,  that  the 
judgments  otHahn  and  nhoads^  entered  after  the  sale  by  the  she* 
riff,  were  not  liens  upon  the  land,  although  the  deed  to  the  purcha- 
ser was  not  acknowledged  until  a  subsequent  time;  and  that  the 
acknowledgment  of  the  deed  had  relation  back  to  the  time  of  sale* 

The  court  was  also  of  opinion,  that  the  agreement  between 
HtifUzecker  and  Smitlh  in  relation  to  the  surplus  after  the  payment 
of  liens,  and  the  order  of  Huntzecher  to  the  sherifl^  in  favor  of 
Smithy  was  a  legal  appropriation  or  transfer  of  that  surplus,  and 
therefore  the  execution  in  favor  of  Hahn  was  not  a  lien  upon  it 
in  the  hands  of  the  sheriff.  Judgment  was  therefcNre  rendered  ibr 
the  plaintiiL  To  which  opinion  the  defendants  excepted. 

SierretU  for  plaintiffi  in  error. 

Merrill  and  LashdlSf  contra.^ 

Judgment  affirmed 


DANIEL  LEMON  agaimt  JOHN  BISHOP. 

Where  a  pUdntiff  and  defendant  reside  in  the  same  town,  a  copv  of  a 
notice  to  take  depositions  left  at  the  house  of  the  defendant,  with  Uie 
defendant's  daughter,  by  the  plaintiff,  more  than  ten  days  before  the 
day  appointed  for  t^ing  the  depositiona^  is  nol  a  suflldent  senrice  of 
notice. 

Error  to  the  Conunon  Pleas  of  Union  coun^r. 

Upon  the  trial  of  this  cause  in  the  court  below,  the  plaintiff 
offered  in  evidence  a  deposition,  which  the  defendant  objected  to, 
on  the  ground  that  l^ai  notice  of  the  taking  of  it  had  not  been 
given  to  him. 

Damd  Lemon,  the  plaintiff,  having  been  sworn,  said,  he  left  a 
copy  of  the  notice  more  than  ten  days  before  the  taking  of  the 
deposition,  at  Bishop* s  house;  he  gave  it  to  his  daughter,  who  was 
about  eighteen  years  of  age.   Siihop  was  not  at  home,  and  his 
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(Daniel  Lemon  v.  John  Bishop.) 

wife  wai  uni^ell;  his  daughter  said  he  was  at  Weirichstown, 
about  four  miles  from  home;  he  did  not  see  Bishop,  after  the 
notice  was  served,  until  after  the  deposition  was  taken;  he  did  not 
call  m  (he  evening  to  see  if  Bishop  got  the  notice.  They  Kve  in 
the  same  town,  about  two  squares  from  each  other;  he,  the  plain- 
tiff, left  town  ihe  next  morning,  and  did  not  return  until  after  the 
deposition  had  been  taken. 

The  court  did  not  deem  the  notice  sufficient,  and  overruled  the 
evidence.  The  rule  of  court  on  the  subject  did  not  provide  for  the 
kind  of  service  of  notice  which  was  necessary. 

Merrill,  for  plaintiff  in  error,  cited  Bauman  i^  wife  v.  Tinn,  ei 
aL  3,  YeaUs,  157.  Bujacv.  Morgan,  3  Yeates,  258. 

LashellSf  contra,  cited  Foris  v.  Sndth  13,  Serg,  Sf  Rcntle,  384. 

Judgment  affirmed. 


'  1 PW  486; 
23  SC    436, 


ABEL  WHITE  against  MARY  WEEKS. 

Where  no  consideration  is  expressed  in  a  deed  of  bargain  and  sale,  parol 
evidence  may  be  given  to  show  that  a  consideration  did  pass  from  the 
grantee  to  the  grantor. 

Writ  of  error  to  the  Comn[K>n  Pleas  of  Lycoming  county. 
,  This  was  an  action  of  ejectment  brought  by  Mary  Weeks^  the 
defendant  in  error,  against  Abd  White. 

The  plaintiff,  in  oraer  to  make  out  her  title  to  the  land  in  con- 
troversy, offered  in  evidence  a  deed  of  which  the  following  is  a 

copy,  together  with  parol  evidence  of  the  consideration  thereof 

•  

«<I  do  hereby  sell,  assign,  transfer  and  set  over  untoJIfary  Weeks, 
any  piece,  tractor  pared  of  land  which  mav  be  found  to  belong  to 
me,  as  part  of  my  purchase  of  the  estate  of  Jesse  Weeks,  deceased ; 
provided  nevertheless,  that  this  grant  shall  not  be  taken  or  con- 
strued in  any  manner  to  interfere  with  Samud  MLees,  or  to  include 
anv  land  granted,  or  intended  to  be  granted  in  my  deed,  dated  30th 
Juy,  1835,  to  said  Samuel  MLees. 

**  Witness  my  hand  and  seal,  January  I4th,  1820. 

"  EUjah  Babbitt,''  [seal.] 

This  evidence  was  objected  to  by  the  defendant,  the  objection 
was  overruled  by  the  court,  and  exception  taken. 

Camphdl,  for  plaintiff  in  error. 

No  particular  set  of  words  are  necessary  to  constitute  a  deed  of 
bai^ain  and  sale.  1  Wils.  Bac.  Ah.  468.  Jackson  v.  Alexander,  3 
Johns.  Rep.  484.  To  the  validity  of  such  a  deed  a  vahiable  con- 
sideration is  essentiaL     1  Wils.  Bac.  Ab.  469.    Jackson  ▼.  SAring, 
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(Abel  White  v.  Mary  Weeks.) 

16  Johfis.  Rep,  515,  And  that  consideration  must  be  expressed  in 
ihe  body  of  the  deed;  no  parol  evidence  can  be  given  thereof,  un- 
less it  be  contained  in  the  deed,  that  a  consideration  did  pass,  then 
only  can  it  be  proved  by  parol  what  that  consideration  was.  Moore 
V.  Biehamy  4  Bin.  1.  Peake's  Ev.  121.  Mldmay^s  Case,  1  Coke's 
Rep.  176.  1  Phil.  Ev.  495.  Sears  v.  Brinky  3  Johns.  Rep.  211. 
1  PhU.  Ev.  501-2.   3  Stark.  Ev.  995-7. 

The  statute  of  frauds  and  perjuries  would  be  violated,  in  its 
spirit,  by  the  admission  of  parol  evidence  to  make  this  a  good  deed. 
If  the  consideration  can  be  supplied  by  parol,  so  may  also  any  other 
material  part  The  quality  of  the  estate  granted  may  be  made 
out  by  parol,  or  the  quantity  of  the  land  increased  or  diminished. 
The  practice  of  expressing  the  consideration  in  the  deed  is  almost 
universal,  hence  is  a  strong  proof  of  its  necessity. 

Anthonvy  for  defendant  in  error. 

A  deed  under  seal  imports  a  consideration,  whether  expressed  or 
not  Robts.  Q^  Fraud.  Con.  119 ;  but  if  it  is  not  expressed,  it  may 
be  proved  by  parol.  11  Cokeys  Rep.  24-5.  Jackson  v.  Fish,  10 
Johns.  Rep.  456.  Hartley  v.  MAnulty,  4  Yedtes,  95.  3  Stark.  Ev. 
1004.  Devenport  v.  ^ason,  15  Mass.  92.  1  Phil.  Ev.  481-2.  Langley 
v.  Brovm,  2  Atks.  202. 

In  Moore  v.  Bieham,  4  Bin.  1,  this  question  is  not  raised,  much  leas 
decided,  for  in  that  case  the  parol  evidence  was  not  offered. 

If  the  deed  was  defective  for  want  of  an  expressed  consideration, 
the  defendant  could  not  take  advantage  of  it. 

Judgment  affirmed. 


GEORGE  HONNITER  against  JAMES  BROWN. 

A  judgment  was  rendered  by  a  justice  of  the  peace  for  the  plaintiff,  the 
.  defendant  appealed  to  the  Common  Pleas,  he  afterwards  appealed  from 
an  award  of  arbitrators  against  him,  and  paid  the  costs.  Upon  a  trial  of 
the  cause  by  a  jury,  the  defendant  gave  evidence  which  had  not  been 
given  to  the  justice  nor  to  the  arbitrators,  and  a  general  verdict  was  ren- 
dered in  his  favour.  Held:  That  he  was  entitled  to  recover  from  the 
plamtiff  the  costs  which  he  had  paid  upon  the  appe^ 

Error  to  the  Common  Pleas  of  Lyconring  county. 

This  suit,  in  which  James  Brawny  the  defendant  in  error,  was 

!>laiuti£[  below,  and  George  Honniter  was  defendant,  or^inated  be- 
bre  a  justice  of  the  peace,  who  rendered  a  judgment  in  favour  of 
the  plaintiff  for  eiehty  dollars,  from  which  the  defendant  appealed 
to  the  Common  Fleas,  where  the  cause  was  referred  under  the 
compulsory  arbitration  law ;  the  arbitrators  made  a  report  in 
favour  of  the  plaintiff  for  ninety  dollars.    From  this  award  the 
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defendant  again  appealed,  and  paid  the  costs,  ainoiintii^  to  thirty 
dollars.  The  cause  was  afterwards  tried  by  a  jurj*  and  a  verdict 
and  judgment  rendered  for  the  defendant  The  defendant  gave 
evidence  to  the  jury  which  had  not  been  given  to  the  justice,  nor 
to  the  arbitrators. 

The  question  in  the  court  below  was,  whether  the  defendant  was 
entitled  to  recover  from  the  plaintifl  the  costs  which  he  bad  paid 
when  he  appealed  from  the  award  of  arbitrators. 

That  court  determined  that  the  costs  paid  upon  the  appeal, 
under  the  circumstances  of  this  case,  were  not  recoverable  from 
the  plaintiff 

Parsons^  (or  plaintiff  in  error.  The  defendant,  having  given  new 
evidence  to  the  jury,  cannot  recover  his  own  costs;  under  die  cir- 
cumstances of  this  case,  each  party  must  pay  his  own,  but  those 
which  the  defendant  seeks  to  recover  aire  the  costs  of  the  plaintiff, 
paid  by  him  on  the  appeal     Gonsalus  v.  Liggett,  1  Rawle^  427. 

Armstrong  and  Anthony,  ibr  defendant  in  error.  Gted  fleck,  y. 
Boucher^  16  Serg.  4*  Ro^ixHe,  37^.  Sheaffer  v.  Lcm£s,  1  Sere.  Sf 
Rcmk,  449.  I&nble  v.  Saunders,  10  Serg.  4*  Raicle,  193.  Purd 
Dig.  20. 

This  court  was  of  opinion  that  the  defendant  was  entitled  to 
recover  the  costs  paid  by  him  on  the  appeal. 

Judgment  reverscfd. 
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[Several  cases  having  been  omitted  in  their  proper  places,  from  circmnstances  not 
onder  the  control  of  the  reporters,  they  are  introduced  here.] 


WESTERN  DISTRICT— SEPTEMBER  TERM,  1829. 


ELI  EVANS  against  JONATHAN  BEATTY,  JOHN  BEATTY, 
and  WILLIAM  BEATTY. 

Ill   ERROR. 

When  it  was  proposed  to  sell  depreciation  lands  at  auction,  the  country 
was  divided  mto  districts,  and  the  lands  surveyed.  And  when  the  plan 
of  sale  by  auction  was  abandoned,  and  the  country  thrown  open  to  set- 
tlement, or  sale  in  the  ordinary  mode  by  warrant  from  the  land  office, 
the  country  was  agam  divided  mto  districts. 

It  is  understood  that  the  boundaries  of  these  districts  of  1793,  were  not 
the  same,  in  general,  with  the  boundaries  of  the  d^cpreciation  districts. 

If  ^e  surveyors  of  adjoining  districts  agreed  upon  the  dividing  line  be- 
tween their  respective  districts,  or  adopted  a  Ime  already  run,  such  line 
is  to  be  considered  the  line  between  them;  although  it  should  be  ascer- 
tamed  by  survey  to  give  the  district  less,  or  more,  than  by  law  was 
allotted  to  a  distnct;  and  surveys  made  by  the  surveyors  (rf*  the  respective 
diAricts  withm  such  line,  in  their  respective  districts,  are  good. 

After  the  lapse  of  forty  years,  evidence  is  not  required  how  such  line  was 
run,  when  run,  or  by  whom:  on  proof  that  the  respective  surveyors  had 
surveyed  to  such  ancient  line  as  a  boundary  in  their  respective  districts, 
it  should  be  considered  as  the  regular  legal  district  line. 

Writ  of  error  to  the  Common  Pleas  of  Beaver  county. 

Fetterman^  for  the  plaintiff  in  error. 

Moore  and  Sdden^  for  the  defendant  in  error. 

The  facts  of  the  case  are  fu)lj  stated  in  the  opinion  of  the 
court,  which  was  delivered  by 

HusTOif,  J. — ^The  plaintiff  here  was  plaintiff  below,  and  brought 
his  ejectment  to  recover  a  tract  of  land,  under  the  followmg 
circumstances: 

In  the  spring  of  1790,  James  ISUman  settled  on  the  land  in 
question,  intending  to  hold  it  by  improvement.  In  1797  he  sold  his 
possession  and  ri^ht  to  /.  Beatty^  for  eight  hundred  dollars.  Of  this, 
four  hundred  dollars  were  paid  in  cash,  and  the  remaining  four  hun- 
dred dollars  were  retained  vntil  it  was  ascertained  whether  the 
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lands  could  be  held  by  improvement,  or  would  be  taken  from  the 
settler  by  any  of  the  warrants  which  heretofore  may  have  been 
taken  out;  a  bond  was  given  for  this  money,  and  both  the  article 
and  bond  were  assigned  to  the  plaintiff. 

Several  points  were  discussed  and  decided  by  the  Court  of  Com- 
mon Pleas,  which  it  is  not  considered  necessary  to  detail.  The 
opinion  of  the  court  was  right  on  each  point  But  one  matter  was 
agitated  which  we  think  ought  to  be  put  to  rest  speedily.  The 
population  company  had  warrants  in  the  hands  of  the  deputy 
surveyor.  The  lands  in  question  had  been  surveyed  as  deprecia- 
tion lands,  and  the  warrants  of  the  population  company  applied 
to  those  depreciation  surveys,  and  so  far  the  case  of  AfCrea  and 
Plummer,  decided  this  case.  But  it  was  alleged  that  the  lands  in 
question  did  not  lie  in  the  district  of  JonaUian  Leet,  who  returned 
them,  and  the  sixth  section  of  the  act  of  the  2d  of  April,  1792,  de- 
clares any  survey  made  by  any  deputy  surveyor,  out  of  his  district, 
void  and  of  no  effect.  When  it  was  proposed  to  sell  the  deprecia- 
tion lands  at  auction,  the  country  was  divided  into  districts,  and 
the  lands  surveyed.  When  the  plan  of  sale  by  auction  was  aban- 
doned, and  the  country  thrown  open  to  settlement,  or  sale  in 
the  ordinary  mode  by  warrant  from  the  land  office,  the  country 
was  again  divided  into  districts,  and  deputy  sur^^eyors  appointed. 
It  is  understood  that  the  boundaries  of  these  districts  in  1792  were 
not  the  same  in  general  with  the  boundaries  of  the  depreciation 
districts*  When  the  counti:y  began  to  settle,  certain  fines  were 
known  and  shown  as  district  lines:  and  it  was  not  always  distin- 
guished whether  the  Hne  spoken  of  was  a  line  of  a  depreciation 
district,  or  of  a  district  of  1792. 

In  the  testimony  in  this  case  we  find  some  confusion,  front  not 
distinguishing  what  district  line  the  witness  was  speaking  ofl 

The  deputation  and  instructions  of  the  surveyor  general  to  Jona- 
than Leet,  were  given  in  evidence.  They  refer  to  the  district  of 
John  Hague,  and  to  other  marks  of  designation.  In  order  to  ascer- 
tain the  line  between  Hague's  and  LeeCs  district,  a  Mr.  Martin  had 
began  at  the  western  line  of  the  State,  and  run  east  eleven  miles 
and  one  hundred  and  seventeen  perches;  (why  he  did  nut  run 
twelve  miles,  the  distance  called  for,  does  not  appear.)  He  then  run 
south  to  the  Ohio,  found  a  line  which  he  says  he  heard  of  before, 
that  it  was  Cunningham^s  line,  and  again  he  says  it  was  called  a 
district  line. 

John  Hogue's  commission  was  not  shown  at  the  trial,  nor  have 
we  it  now.  The  counsel  have  assumed,  and  I  shall  assume,  that 
his  district  was  to  adjoin  the  western  line  of  the  State,  and  to  be 
bounded  south  by  the  Ohio  river,  and  to  extend  east  from  the  State 
line,  twelve  mil^,  and  it  seems  that  the  line  to  which  he  surveyed, 
and  all  on  the  east  side  of  which  was  surveyed  and  retured  by  Led, 
is  not  twelve  miles  east  of  the  State  line. 
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Whether  John  Hogue  followed  the  meanders  of  the  Ohio  twelve 
miles,  and  thus  made  much  less  than  twelve  miles  due  east;  or 
whether  there  was  an  old  division  line  between  two  depreciation 
districts,  which  Hogue  and  Leet  agreed  should  be  the  line  between 
their  districts,  or  whether,  as  I  believe  the  fact  was,  the  surveyor 
general  was  mistaken  in  the  extent  of  the  countiy  east  and  west; 
and  that  there  was  not  distance  to  allow  each  district  the  allotted 
space,  I  know  not,  nor  is  it  material.  The  act  directed  districts  to 
b^  designated,  and  a  deputy  surveyor  to  be  appointed  for  each ; 
and  each  to  confine  himself  to  his  district;  for  the  safety  and  secu- 
rity of  those  who  should  become  owners  of  lands  in  that  part  of 
the  State. 

It  was  perfectly  immaterial  to  all  but  John  Hogue  and  Jonathan 
Leely  whether  the  north  and  south  line,  which  divided  their  dis- 
tricts, was  nine,  or  ten,  or  eleven,  or  twelve  miles  east  from  the 
western  line  of  the  State.  But  it  was  most  material  that  John 
Hogue  and  Jonathan  Leet  should  agree  on  a  line,  which  should  be 
the  line  of  their  respective  districts,  and  that  John  Hogue  should 
confine  his  surveying  to  the  \Vfest  side,  and  Leet  his  surveying  to  the 
east  side  of  that  line.  They  did,  it  seems,  agree,  and  run  such  a 
line,  or  find  it  already  run,  and  adopted  it  There  is  no  allegation 
that  admitting  this  to  be  the  line  ol  their  districts,  that  either  has 
ever  passed  beyond  it 

The  plaintiff  contends  that  he  must,  at  all  events,  give  Hogue  his 
distance,  twelve  miles,  due  east.  This  idea  followed  on,  will  give 
Leet  his  distance  due  east,  and  thus  bring  him  into  the  district  of  his 
neighbour  to  the  east.  And  thus,  under  the  pretext  of  doing  every 
thing  correctly,  unsettle  the  titles  to  a  few  hundred  tracts  of 
land.  The  same  spirit  would  inquire  whether  more  skilful  men, 
with  better  instruments,  would  not  change  the  line  between  Penn- 
sylvania and  Maryland,  Pennsylvania  and  Ohio  and  New  York; 
and  the  same  spirit  has  been  endeavouring  to  pick  a  few  acres  out 
of  every  tract  of  land,  when  any  overplus  in  the  survey  occurred, 
and  rob  a  man  of  his  whole  land,  if  carelessness  or  inattention,  or 
something  worse,  in  the  surveyor,  or  chainman,  or  marker,  has  left 
something  undone,  or  done  any  thing  wrong. 

Better,  said  a  great  judge,  on  a  very  solemn  occasion,  to  give  a 
new  construction,  and  entirely  different  legal  effect  to  certain 
expressions,  than  to  unsettle  or  overturn  ten  thousand  estates. 

We  are  not  called  on  here  to  introduce  any  thing  new  into  the 
jurisprudence  of  our  country.  When  the  line  of  a  surveyor  of  a 
district  is  in  question,  we  have  adhered  to  it,  when  it  can  be  ascer- 
tained that  it  was  run  at  a  particular  place,  that  it  did  injury  to 
no  one  at  the  time,  and  that  it  has  become  a  land-mark  of  property. 
The  court  was  then  right  in  directing  the  jury,  that  if  tl>ey  hatd 
evidence  to  prove  the  fine  spoken  of  by  the  witnesses,  to  have  been 

63 


Digitized  by 


Google 


P«0.  4  ▼. 
144    548] 


4M  SUPREME  COURT  [PiaAurg. 

(Eli  Evwif  V.  Jonathan  Beatty,  John  Bcatty  and  WUliam  Beatty.) 

adopted  as  the  divisioD  line,  the  survejfi  being  in  Leets  district, 
according  to  that  liDe^  Fould  be  good. 

Length  of  time  has  added  force  to  the  principle  in  this  caae. 
AfterUie  lapse  of  nearly  fortj  years,  I  would  not  require  any 
evidence  of  how  it  was  run,  or  when  run,  or  by  whom.  On  proof 
that  one  had  surveyed  west  of  it,  and  to  it  as  a  boundary,  and  the 
other  east  of  it,  and  to  it  as  a  boundary,  I  would  consider  it  the 
regular  legal  district  line,  totally  superior  to  all  attack  or  dispute,  by 
sharp  measurers  or  prowling  regulators,  of  whatever  description; 
no  matter  under  what  pretext  or  excuse  they  attempted  to  destroy 
titles  and  disturb  the  peace  of  the  community. 

Judgment  affirmed. 


JACOB  LEINHART  against  DEWALT  FORRINGER, 
ur  EaaoR. 

In  an  action  for  money  had  and  re ceivcd,  brought  to  April  term,  1855,  to 
recover  the  amount  paid  on  an  article  of  agreement  for  the  sale  of  land, 
which  was  entered  into  between  the  parties,  in  the  year  1800,  where 
nothing  had  been  done  by  the  defendant  until  1824,  which  would  entitle 
the  plaintiff  to  rescind  the  contract,  the  statute  of  limitations  is  in&uffi* 
cient  to  bar  the  action. 

Error  to  the  Court  of  Common  Pleas  of  Butler  county. 
This  case  was  ai^ued  by 
Gilmore  for  the  plaintiff  in  error, 
AyreSf  contra. 

The  facts  of  the  case  are  fully  stated  in  the  opinion  of  the  court, 
as  delivered  by 

Gibson,  C.  J. — In  the  year  1800,  the  parties  entered  into  articles, 
in  which  it  was  declared  that  the  plaintiff  below  had  bought  of  the 
defenc'ant  one  hundred  acres  of  land  on  the  head  waters  of  Sugar 
creek,  and  that  the  plaintiff  had  ''the  right  and  title  for  the  said 
land."  There  was  no  covenant  that  the  defendant  would  convey : 
indeed  the  person  who  drew  the  article  appears  to  have  been  alto- 
gether unskilled  in  the  business  of  a  scrivener,  or  the  ordinary  im- 
port of  the  most  familiar  words.  The  plaintiff  paid  the  purchase 
money  without  going  into  possession,  and  took  no  further  step  till 
about  the  year  1815,  when  in  consequence  of  having  understood 
that  the  defendant  had  conveyed  the  land  to  a  stranger,  he  directed 
one  GUhland,  to  request  the  defendant  to  return  the  purchase 
money,  which  the  defendant  refused  to  do,  but  offered  to  give  tha 
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land.  Od  this  footing  the  matter  was  again  suflfered  to  rest  till 
1824,  when  one  Crdl  called  on  the  defendant,  (whether  on  behalf 
of  the  plaintiff  does  not  explicitly  appear,)  and  asked  him  to  show 
the  land  which  the  plaintiffhad  bought  of  him;  on  which  the  de- 
fendant said  ''he  had  no  land,  and  that  he  did  not  know,  nor  had 
ever  seen  Leinhart,"  (the  plaintiff.)  Croll  then  desired  "to  know 
for  certain  about  the  land;"  and  the  defendant  "still  declared  that 
he  did  not  know  LeinhartJ"  CroU  then  asked  "if  he  would  know 
any  thing  supposing  he  would  see  the  article  and  receipt;"  to  which 
jForrin^er  said,  "he  did  not  want  to  see  the  article,  and  still  declared 
he  did  not  know  the  man,"  but  said  "that  if  this  deponent  {Croll,) 
wanted  to  buy  laud,  he  had  one  hundred  acres  on  Little  Sugar 
creek  that  he  would  sell."  This  is  an  exact  statement  of  the  whole 
case,  the  material  parts  of  which  are  in  the  very  words  of  the  par- 
ties 01  witnesses;  and  we  are  to  bear  in  mind,  that  the  only  ques- 
tion raised  on  the  record,  is  whether  this  action  to  recover  back 
the  purchase  money  which  was  brought  to  April  term,  1825,  is 
barred  by  the  statute  of  limitations. 

The  statute  never  begins  to  run  before  the  right  of  action  has 
accrued;  which  in  a  case  like  the  present,  is  when  the  defendant 
has  put  it  in  the  power  of  the  plaintiff  to  rescind  the  contract. 
While  it  remains  in  force,  the  vendee  cannot  allege  that  the  pur- 
chase money  was  paid  to  his  own  use;  when,  by  the  terms  of  the 
contract,  it  was  paid  to  the  use  of  the  vendor.  When  did  the  con- 
duct of  the  defendant  first  authorise  the  plaintiff  to  dispense  with 
the  contract  here?  For  fifteen  years  both  parties  were  content  to 
let  the  matter  stand  on  its  original  footing;  but  the  plaintiff  having 
called  then  for  a  return  of  the  purchase  money,  the  defendant,  as 
he  had  a  right  to  do,  (having  done  nothing  amiss,)  insisted  on  hold- 
ing him  to  the  bargain,  and  in  this  state  matters  remained  till  1824, 
previous  to  which,  the  remedy  of  the  plaintiff,  if  he  had  any,  was 
an  action  of  covenant  in  affirmance  of  the  contract,  against  which 
the  statue  would  not  have  run.  It  b  clear  then,  that  as  no  implied 
assumpsit  arose  till  within  a  few  months  before  the  commencement 
of  the  present  suit,  a  right  of  action  for  this  cause  did  not  previously 
accrue  within  the  intent  and  meaning  of  the  statute.  It  is  no  ob- 
jection, that  the  cause  of  action  in  substance  accrued  immediately 
after  the  execution  of  the  articles,  and  that  there  is  no  essential 
difference  between  this  action  on  an  ideal  promise,  and  an  action 
on  the  covenant,  the  object  of  both  being  damages  for  a  breach  of 
the  contract  Be  it  so ;  but  why  therefore  is  this  action  to  be  put 
on  a  footing  more  unfavourable  than  that  of  an  action  of  covenant 
against  which  the  statute  does  not  run?  The  matter  is  determina- 
ble by  the  form  of  the  action;  and  there  is  nothing  to  give  rise  to  an 
implied  assumpsit  before  the  contract  was  renounced  by  the  defen- 
dant in  1824.  Previous  to  that,  there  was  no  fraud  in  the  concoc- 
tion of  the  agreement,  or  act  done  which  would  have  entitled  either 
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party  to  rescind.  It  was  not  shown  that  the  defendant  had  con- 
veyed to  a  stranger,  or,  if  it  had  been  so,  that  the  plaintiff  was  ap- 
prised of  the  fact  six  years  before  the  commencement  of  his  action; 
without  which  the  cause  of  action  could  not  have  accrued  at  a 
period  sufficiently  early  to  bar  him;  which  is  the  only  point  submit- 
ted to  us.  Whether  the  defence  ought  to  have  been  sustained  on 
grounds  independent  of  the  statute,  is  not  the  question.  That  mat- 
ter passed  without  exception  at  the  trial,  and  is  consequently  not 
before  us  here.  But  even  on  the  merits,  I  would  hold  that  the 
plaintiff  ought  to  recover.  Both  parties  have  shown  such  back- 
wardness as  would  preclude  either,  but  especially  the  defendant, 
from  calling  for  a  specific  execution ;  and  although  a  chancellor 
will  sometimes  refuse  to  execute  a  contract,  for  reasons  that  would 
be  insufficient  to  rescind  it,  but  leave  the  party  to  his  remedy  at 
law,  yet  here,  in  the  absence  of  a  covenant  to  convey,  I  can  discern 
no  remedy  on  the  contract,  by  which  the  plaintiff  could  recover 
hack  the  purchase  money  in  the  shape  of  damages  or  otherwise. 
It  surely  will  not  be  insisted,  that  the  defendant  ought  to  be  suffered 
to  keep  the  money  and  the  land  too ;  but  that  consequence  would 
be  inevitable,  did  not  his  denial  of  the  bargain  ipso  facto  entitle 
the  plaintiff  to  an  action  in  disaffirmance  of  the  contract  It  seems 
to  me  there  was  enough  in  the  circumstances  of  the  case  to  enable 
the  jury  to  infer,  that  CrM  acted  for  the  plaintiff  when  the  defen- 
dant denied  the  bargain;  and  unquestionably  the  plaintiff  might 
renounce  the  contract  after  it  had  been  repudiated  by  the  defen- 
dant But  that  matter  was  settled  without  exception  at  the  trial; 
and  here  the  point  raised  is  the  supposed  effect  of  the  statute  of 
Umitations,  which  a  majority  of  the  court  deem  insufficient  to  bar 
the  action* 

Judgment  affirmed. 
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WILLIAM  MEREDITH  agaimt  THOMAS  SHEWALL. 

Ilf  ERROR. 

The  sheriff  is  a  competent  witness  to  prove  the  words,  '<  Proceedings 
stayed  by  plaintiff's  attorney,"  which  had  beep  endorsed  on  a  writ  of 
liberari  faciaa^  and  signed  by  the  sheriff,  and  which  were  struck  out  or 
erased  by  a  line  run  through  them,  though  still  legible,  were  his 
return  to  that  writ,  and  that  he  had  not  struck  them  out 

It  is  competent  to  prove,  and  that  by  the  sheriff,  that  upon  such  writ  of 
Uberari  facioBt  he  did  not  deliver  the  land  to  the  plaintiff;  although  it 
was  set  forth  in  the  inquisition  returned  with  the  writ,  that  the  sheriff 
and  inquest  had  caused  to  be  delievered  the  property  extended,  «*  until 
the  debt  and  damages  in  the  same  writ  mentioned,  together  with  the 
interest,  &c.  be  fully  levied." 

An  inquest  under  a  liberari  facias  can  only  determine  the  value  of  the  land, 
the  yearly  rents  and  profits,  and  the  term  during  which  it  shall  be  ex- 
tended. The  delivery  of  ^the  land  is  the  executive  duty  of  the  sheriff 
alone. 

Error  to  the  Court  of  Common  Pleas  of  Fayette  county;  where 
a  verdict  and  judgment  were  had  in  favour  of  the  defendant,  tp 
which  the  plaintiff  took  this  writ 

The  cause  was  ai^ued  by 

inam,  for  the  plaintiff  in  error,  and  by 

Ewingy  for  the  defendant  in  error. 

The  facts  of  the  case  are  fully  stated  in  the  opinion  of  the  court, 
which  was  delivered  by 

Smith,  J. — ^The  parties  entered  an  amicable  action,  to  try  their 
right  to  the  proceeds  arising  from  the  sale  of  the  real  estate  of  a 
certain  Stewart  K  WhitehUlf  which  they  respectively  claimed 
imder  judgments  against  him.  All  objections  to  the  form  of  suit 
were  waived;  and  the  plaintiff  claimed  two  hundred  and  eleven 
dollars  of  those  proceeds,  (which  sum,  it  is  agreed,  is  in  the  de- 
fendant's hands,)  as  so  much  money  had  and  received  by  the 
defendant  to  his  use.  The  cause  was  tried  on  the  8th  of  March, 
1828.  On  the  trial,  the  plaintiff  gave  in  evidence  the  record  of 
an  action  to  December  t«rm,  1818,  in  the  Conunon  Pleas  of 
Fayette  county,  between  Maurice  and  William  TVurlz,  plaintiffi, 
and  the  said  Stewart  H  Whitekill,  defendant,  in  which  the  former 
had  obtained  a  judgment  on  the  16th  of  January,  1819,  for  five 
hundred  and  ninety-eicht  dollars  and  seventy-eight  cents,  and  had 
afterwards  transferred  it  to  the  plaintiff,  Meredith,  a  plurius  fieri 
fadcLs  thereon  to  March  term,  1820,  which  was  returned  "levied 
on  fifty  acres  of  land,  &c.  inquisition  held  and  extended." 

The  defendant  then  gave  in  evidence  the  inquisition  of  exten- 
sion on  the  said  last  mentioned  writ,  and  a  liberari  facias  thereon 
to  March  term,  1821,  with  the  inquisition  attached. 
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The  plaintiff  then  offered  Daniel  P.  Lynch^  former  sherifl,  to 
prove  thkt  the  words,  "  Proceedings  stayed  by  plaintiff's  attorney,** 
which  had  been  endorsed  on  the  writ  of  liberari  faciaSf  signed 
Daniel  P,  Lynch^  and  which  were  struck  out  or  erased,  by  a  line 
run  through  them,  though  they  were  still  legible,  were  his  return 
to  that  writ;  and  that  those  words  were  not  struck  out  by  him; 
and  to  prove  also,  that  there  was  no  actual  delivery  of  thepro- 
perty  specified  in  the  liberari  facias  to  Maurice  and  ffilliam  Wurtz. 

This  being  objected  to  by  the  defendant's  counsel,  the  oBkr  was 
overruled  by  the  court,  and  a  bill  of  exceptions  sealed. 

The  sole  question  before  us  is,  whether  the  sheriff  was  a  compe- 
tent witness  to  prove  that  his  return  to^the  liberari  facias  had  not 
been  erased  by  himself,  and  that  he  did  not  in  fact,  deliver  the 
possession  of  the  land. 

We  think  he  was  a  competent  witness  for  these  purposes,  and 
oueht  to  have  been  received. 

The  general  rule  undoubtedly  is,  that  a  sheriff  cannot  be  admit- 
ted to  contradict  his  return;  as  to  himself,  it  is  conclusive;  but  it  is 
not,  under  all  circumstances,  conclusive  as  to  others.  But  in 
regard  to  the  first  branch  of  the  offer,  Daniel  P.  Lynch  was  not 
called  to  contradict,  he  was  called  to  support,  the  return  which  he 
had  made. 

He  had,  in  pursuance  of  his  duty,  endorsed  it  on  the  writ,  which 
he  delivered  into  court,  and  which,  when  shown,  exhibited  it 
erased;  and  he  was  brought  forward  to  testify  that  he  did  not 
erase  or  strike  it  out  Certainly  nothing  can  be  plainer  than  that 
in  proving  this,  he  would  not  impugn  the  record  of  his  official  act, 
but  maintain  it  It  would  lead  to  the  most  mischievous  conse- 
quences, if  courts  were  precluded  from  all  inquiij  relative  to 
matters  of  this  description.  In  Hill  and  zvife  v.  fViggeiy  2  Vem. 
547,  an  entry  in  the  Stewart's  book,  and  parol  proof  by  the  fore- 
man of  the  jury,  were  received  as  good  evidence,  that  a  feme 
a/vert  surrendered  her  whole  estate,  although  the  surrender  upon 
the  roll,  and  the  admission  thereon,  were  but  of  a  rrioiety. 

In  the  present  case  it  was  evidently  proper  for  the  court  and 
jury  to  know  the  truth  of  this  transaction.  If  the  sheriff  did  not 
alter  his  return,  who  did?  Was  it  done  with  the  consent  of  the 
parties,  fraudulently  or  otherwise?  That  the  sberifi  did  not  alter 
it,  was  the  first  step  in  the  investigation;  and  who  so  likely  or 
proper  to  prove  that  negative  fact  as  the  sheriff  himself?  The  cir- 
cumstance of  the  erasure  alone,  apparent  upon  the  production  of 
the  writ,  was  sufficient  to  authorise  an  inquiry  into  the  fact,  in 
order  to  ascertain  when,  by  whom,  and  wherefore  it  had  been 
made.  Theobject  of  the  oflfer  was  to  restore  to  the  proceedings 
what  had  been  improperly  obliterated,  and  it  would  indeed  be  a 
nngular  way  of  protecting  records,  to  shut  out  the  most  direct 
means  of  proving  their  violation.    It  it  clear,  then,  that  the  dieriff 
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should  have  been  admitted  to  prove,  that  he  had  made  his  return  at 
it  originally  stood  in  the  endorsement  on  the  writ,  and  that  he  did 
not  erase  or  alter  it    There  is  nothing  in  the  inquisition,  which,  in 
our  opinion,  fortifies  the  objection  to  this  part  of  the  ofien  because 
after  the  inquest  had  discharged  their  appropriate  functions,  the 
sheriff  might,  without  repugnance  or  inconsistence,  have  stayed 
further  proceedings,  by  order  of  the  plaintiff,  as  will  be  explained 
in  considering  the  residue  of  the  offer.    This  was  to  prove  by  the 
sheriff,  that  he  did  not  in  fact,  deliver  the  land  mentioned  in  the 
liberari  facias  to  Maurice  and  William  Wurtz,     It  is  said  that  this 
was  properly  rejected,  because  the  sheriff  re  turned  in  the  body  of 
the  inquisition,  that  he  had  delivered  the  land  to  the  plaintiffs,  and 
it  is  contended  that  although  he  did  not  actually  deliver  it  to  them, 
or  ever' paid  or  satisfied  their  judgment,  (the  oldest  lien,)  yet  they 
are  concluded  by  such  return,  which  operates  as  a  discbarge  of 
their  judgment.    As  I  have  said  before,  the  conclusive  effect  of  a 
regular  return  of  the  sheriff,  is  not  to  be  disputed.    It  is  in  general 
of  so  high  regard,  that  no  averment  should  be  admitted  against  it. 
But  even  when  regular,  it  is  not  to  be  extended  beyond  its  reason- 
able intendment,  to  prejudice  the  interests  of  parties.    Where  a 
sheriff  returns  "goods  levied,"  without  any  specification,  the  plain- 
tiff is  not  precluded,  nor  those  claiming  under  him,  from  showing 
that  he  was  not  satisfied.  5  Bin  206.    And  when  a  return  is  irre- 
gular and  illegal,  it  may  be  inquired  into  and  impugned.     In 
IVeidman  v.  fVeitzel,  13  Serg,  Sf  Rawle,  96,  a  sheriff's  return  to  a 
Jieri  facias  of  "  debt  and  costs  paid,"  made  two  years  out  of  time, 
and  less  than  a  year  after  the  commencement  of  the  suit  in  which 
it  was  given  in  evidence,  was  held  to  be  unworthy  the  name  of  a 
regular  return,  by  which  the  plaintiff  should  be  concluded.   So  in 
a  case  between  Pennock^s  Executor  and  Griffiih  and  George  Carr^ 
(not  yet  reported,)  it  was  decided  at  the  last  term  at  Sunbury,  by 
this  court,  that  a  return  of  nulla  bona  to  fieri  facias^  which  had 
been  retained  in  the  sheriff's  hands,  for  six  years,  was  not  conclu- 
sive; that  the  purchaser  of  the  defendant's  property,  might  show 
that  the  plaintiff  in  the  fieri  facias  had  been  satisfied;  and  the 
sheriff  himself  was  examiued  touching  the  facts.     See  also  1  Maule 
if  Selw.  599.   9  John,  Rep.  96.    Here,  in  the  principal  case,  the 
alleged  return  of  the  sheriff,  with  regard  to  the  delivery  of  the 
land,  is  contained  in  the  inquisition  under  the  liberari  facias;  and 
before  he  could  deliver  the  land  to  the  plaintifii,  a  proper  inquisi- 
tion was  necessary  under  this  writ.    The  office  of  this  inquisition  is 
distinct  from  that  under  the  fieri  facias,  it  is  to  ascertain  the  value 
of  the  land,  and  the  clear  yearly  rents  and  profits  beyond  all 
reprises,  and  the  number  of  years  within  seven,  that  will  be  neces- 
sary to  satisfy  the  debt,  damages  and  costs;  according  to  which  the 
sheriff  must  deliver  possession,  and  return  his  writ  with  the  inqui- 
sition annexed.     This  inquisition  does  more  than  perform  its  legi- 
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timate  functions,  it  states  that  the  sheriff  and  inquest  had  caused 
to  be  delivered  to  Maurice  and  William  Wurtz  the  property  eztoid- 
ed  *^  until  the  debt  and  damages  in  the  same  writ  mentioned, 
together  with  the  interest  thereof,  be  fully  levied;"  whereas  the 
inquest  under  a  Uberari  facias  can  only  determine  the  value  of  the 
land,  the  yearly  rents  and  profits,  and  the  term  during  which  it 
shall  be  extended.  The  jury  have  nothing  to  do  with  the  delivery 
of  the  land,  that  is  the  executive  duty  of  the  sheriff  alone.  So,  it 
was  said  in  Sparron  and  Maitersock  and  others,  Cro,  Car,  319,  were 
all  the  precedents.  It  is  evident,  then,  that  the  act  of  delivering 
the  land  must  follow  the  inquisition,  even  if  regularly  taken  under 
the  liberari  facias;  the  proceedings  may  well  be  stayed  subse- 
quently to  the  inquisition,  and  before  actual  delivery;  and  the 
sheriff  may  return  the  order  to  stay  them,  as  his  reason  for  not 
delivering  pursuant  to  the  exigency  of  the  writ  The  plaintiff 
proposed  to  show  that  the  proceedings  were  stayed,  that  tine  land 
was  not  actually  delivered,  and  that  his  judgment  was  not  satisfied.. 
The  answer  was,  that  though  the  proceedings  were  stayed,  though 
the  land  was  not  delivered,  and  though  his  judgment  was  not 
satisfied  in  point  of  fact,  yet  the  return  in  the  inquisition  precluded 
him  from  showing  the  fact,  because  that  return  was  conclusive* 
It  is  apparent,  however,  that  the  irregularity  and  illegality  of  that 
proceeding  are  such  as  to  deprive  it  of  all  pretensions  to  l^al  sanc- 
tity, and  to  remove  any  impediment  which  a  regular  and  legal 
return  nikht  have  presented  to  the  admission  of  the  ofiered  testi- 
mony. Tlie  alleged  return  is  indeed  nothing  more  than  the  inqui- 
sition of  the  sheriff  and  jury,  and  when  no  actual  delivery  of  the 
land  was  made,  it  would  be  most  strange,  if  the  inquidtion,  which 
regularly  and  legally  precludes  the'delivery  by  the  sheriff,  should 
be  held  to  preclude  the  proof  relative  to  that  subsequent  fact, 
when  it  was  offered  to  show,  by  the  sheriff  himseIC  that  he  did  not 
actually  deliver  the  land.  The  plaintiff  should  have  been  permit- 
tecj  to  prove  what  he  proposed,  and  in  rejecting  the  offer  under 
consideration,  the  court  below  erred. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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NEAL  MHX>Y  and  MARY  his  wife,  heirt  of  THOMAS  tULL, 
deceased,  agavnH  EPHRAIM  TURK. 

in    ERROR. 

The  treasurers  of  the  respective  counties,  are  the  proper  persons  to  make 
sale  of  unseated  lands,  to  pa^  the  arrearages  of  taxes:  and  the  act  of  the 
13th  March,  1815,  which  gives  them  this  authority,  alters  and  supplies 
so  much  of  the  act  of  the  3d  of  April,  1804,  as  required  a  Warrant  from  the 
commisnoners  of  the  county,  to  issue  to  the  shenff  or  coroner,  in  case  of  a 
sale  as  aforesaid. 

Error  to  the  Court  of  Common  Pleas  of  Butler  county. 

This  was  an  ejectment  brought  in  the  court  below,  by  MCay  and 
wife,  against  Epkraim  Turk^  to  recover  a  tract  of  two  hundred 
acres  of  land,  in  the  first  donation  district  of  Butler  county,  No.  200. 

It  was  admitted  on  the  trial,  that  there  was  a  patent  to  Thonuu 
Tull  for  th^  tract  of  land  for  which  the  ejectment  was  brought,  and 
also,  that  Mary  M^Coy  was  his  sole  heir. 

The  defendant  then  gave  in  evidence,  first,  the  duplicate  of  the 
assessment  for  Muddy  creek  township,  for  the  year  1816-17. 

Then  the  return  of  the  supervisors  of  the  said  township,  for  the 
year  1816-17,  to  the  commissioners  of  Butler  county. 

The  deed  from  the  treasurer  of  Butler  county,  dated  13th  August, 
1818,  for  the  tract  of  land  in  question^  under  which  the  defendant 
claimed,  was  then  ofiered  in  evidence  and  objected  to,  which  ob- 
jection was  overruled,  and  the  deed  read  in  evidence. 

The  jury  found  for  the  defendant,  and  this  writ  of  error  was  taken. 

Br&tifh  for  the  plaintiff  in  error. 

The  court  below  erred  in  the  admission  of  the  treasurer's  deed. 

Ist  Because  the  treasurer  of  Butler  county  ccnnmenced  his 
sales  of  unseated  lands  in  the  year  1818,  and  before  two  years  had 
elapsed  from  the  commencement  of  the  sales  in  1816,  or  the  time 
fixed  by  law  for  the  sales  in  1816. 

2d.  That  no  warrant  had  been  issued  by  the  commissioners  to 
the  treasurer,  commanding  him  to  sell  the  unseated  lands  in  said 
county. 

Twoottier  errors  were  assigned  and  afterwards  abandoned. 

Ayresy  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Rogers,  J. — ^Two  objections  have  been  made  to  the  admission  of 
the  treasurer's  deed  in  evidence.  That  the  treasurer  commenced 
his  sales  of  unseated  lands  in  1818,  and  before  two  years  had 
elapsed  from  the  commencement  of  the  sale  in  1816.  And  that 
no  warrant  had  been  i^ued  by  the  commissioners  to  the  treasurer, 
commanding  him  to  sell  the  unseated  lands. 

64 
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The  first  question  has  been  already  disposed  of  in  Efyner  v. 
Coryell^  decided  at  the  last  term  in  Sunbury»  and  not  jet  reported. 

In  the  second  section  of  the  act  of  the  3d  April,  1804,  the  com- 
missioners of  the  county  are  directed  to  issue  their  warrants,  under 
their  hands  and  seals  of  office,  directed  to  the  sheriff  or  coroner, 
commanding  him  to  make  public  sale  of  the  whole,  or  any  part 
of  such  tracts  of  unseated  land,'  as  he  may  find  necessary  for  the 
payment  of  ^axes. 

The  act  of  the  13th  March,  1815,  which  repeals  so  much  of  the 
act  of  the  3d  April,  1804,  as  it  alters  and  supplies,  devdves  these 
duties  on  the  treasurer.  The  first  section  enacts  that  the  treasurers 
in  the  respective  counties,  &c.  shall  be,  and  they  are  hereby 
respectiively  authorised  and  directed  to  commence  on  the  second 
Monday  in  June,  in  the  year  one  thousand  eight  hundred  and  sixr 
teen,  and  at  the  expiration  of  every  two  years  thereafter,  &c.  to 
make  public  sale  of  the  whole  or  part,  &c.  as  will  pay  the  arrear- 
ages or  taxes.  It  would  seem  to  be  the  intention  of  the  I^islature 
by  this  enactment,  to  simplify  the  process  of  sale;  for  that,  which 
under  the  act  of  1804,  was  the  duty  of  the  commissioners,  and  the 
sheriff  or  coroner,  is  authorised  and  directed  to  be  done  by  the  trea« 
surer  alcme.  A  warrant  from  the  commissioners  which  was  before 
in  terms  required,  has  been  dispensed  with.  The  treasurer  derives 
his  powers  from  the  act  itself,  which  is  his  warrant,  commanding 
him,  without  the  intervention  of  any  other  authority  to  sell,  and 
fixing  the  times  of  sale  biennially,  commencing  the  second  Monday 
of  June,  1816.  And  from  this  construction,  no  inconvenience  can 
result,  as  the  treasurer  possesses  all  the  information  necessary  for 
the  proper  dischai^e  of  the  duties  imposed  upon  him,  and  must  be 
supposed  to  be  perfectly  acquainted  with  the  whole  fiscal  concerns 
of  the  county.  The  act  of  the  ISth  March  1815,  in  which  respect 
it  alters  and  supplies  the  act  of  1804,  vests  the  treasurer  with  the 
control  of  the  whole  process  for  the  sale  of  unseated  lands  for  pay- 
ment of  taxes,  and  we  are  not  to  suppose  that  the  powers  conferred 
upon  him  will  be  abused  for  purposes  of  private  gain. 

The  two  first  errors  having  been  properly  atmndoned,  it  is  the 
opinion  of  the  court  that  the  judgment  be  amrmed. 

Judgment  affirmed. 
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PETER  W.  LITTLE  and  MARY  Ws  wife,  and  JOHN  M'FAR- 
LAND  and  ELIZABETH  his  wife,  against  ROBERT  HODGE 
and  DANIEL  CLARK. 

m   ERROR 

The  mode  of  appropriating  donations  in  land,  to  the  officers  and  soldiers  of 
the  Pennsylvania  line,  in  the  revolution,  adopted  after  the  war. 

The  officers  of  the  government  entrusted  with  the  appropriation  of  dona- 
tion land,  could  at  no  time  ^ve  a  patent  to 'an  applicant  for  any  tract  he 
might  a^ 

A  patent  for  a  tract  of  donation  land  is  void,  unless  given  after  drawing,  and 
for  the  number  drawn. 

If  one  man  draw  a  number,  and  a  patent  for  the  land  designated  by  that 
number  were  issued  to  another  man,  such  patent  would  be  void;  and  the 
man  who  drew  the  number  would  be  entiUed  to  the  land. 

Where  any  officer,  or  soldier  once  drew  a  number,  in  no  event  could  he, 
or  any  one  in  his  name  or  right,  afterwards  draw  another  jtract 

Independent  of  any  other  evidence,  a  patent  for  donation  land  would  be 
presumptive  evidence  that  the  patentee  had  drawn  the  number  for  which 
such  patent  had  issued  to  him;  although  his  name  did  not  appear  in  the 
comptroller's  list,  or  on  the  general  draft. 

But  such  presumption  would  not  prevail  where  his  name  did  appear  in 
another  number,  and  a  patent  had  issued  to  him  for  that  number,  and 
where  the  number  for  which  his  patent  issued,  without  having  his  name 
in  it,  was  subsequentiy  drawn  from  the  wheel  in  the  name  of  another. 

Writ  of  error  to  the  Court  of  Common  Pleas  of  Mercer  county. 

The  action  was  ejectment  to  recover  a  tract  of  donation  land, 
containing  two  hundred  acres,  No.  763,  in  district!  number  4. 
The  plaintifTmade  title  through  Robert  Parker,  a  lieutenant  in  the 
Pennsylvania  line,  and  exhibited  a  patent  to  him  for  lot  Na 
763,  4th  district,  dated  the  28th  day  of  February  1794,  the  general 
draft  of  that  district,  in  which  his  name  appeared  in  that  number, 
and  also  the  comptroller's  list,  in  which  No.  768,  in  the.  4th 
district,  is  set  down  opposite  to  his  name  as  having  been  drawn  by 
him.  "^ 

The  defendants  rested  their  title  on  a  patent  to  Mnderliter^ 
assignee  of  John  Whiteman^  for  lot  Na  763,  in  the  4th  district, 
^being  the  same  lot,)  dated  the  12th  day  of  September,  1790.  To 
defeat  which,  the  plaintiff  gave  in  evidence  the  following  extract 
from  the  general  draft  of  donation  land  in  district  number  9. 

No.  1786. 


No.  1778. 


John  Whitman,  Na  1776. 


Na  1775. 


Na  1771. 
They  also  gave  in  evidence  a  certified  extract  from  the  comp- 
troller's list,  in  which  the  name  of  John  Whiteman,  private,  was 
inserted,  and  opposite  to  it  two  hundred  acres,  Na  1776,   9th 
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district,  and  that  this  was  the  only  entry  on  the  said  list  in  the  name 
o{  John  Whiieman. 

They  also  gave  in  evidence  a  patent  to  John  Whiieman  br  lot 
No.  1776,  9th  district,  dated  18th  April,  1787. 

The  plaintlfl^'  counsel  requested  the  court  to  charge  the  jury: 

"  Ist.  That  if  the  patent  for  the  tract  of  land  in  dispute  was 
made  and  delivered  to  HinderlUer^  as  assignee  of  WhUemcm^  it 
would  vest  no  title  in  him,  unless  the  number  of  this  tract  had  been 
drawn  from  the  wheel  previously  to  either  Whiteman  pr  EhukrUier, 
and  that  of  this  fact  the  jury  must  judge  from  the  evidence  given 
on  the  trial 

"2d.  That  the  patent  to  Hinderlitery  which  had  been  given  in 
evidence,  unless  the  name  of  Hinderliier  or  Whiteman  was  inserted 
in  the  general  draft,  and  within  the  lot,  must  be  postponed  to  the 
patent  of  the  plaintiff;  if  the  lury  believe  the  name  of  Robert  Parker 
was  inserted  in  the  general  draft,  and  within  the  hi  at  the  time  it 
was  drawn." 

The  court  charged  ihe  jury  on  the  first  point:  that  "  the  grant- 
ing of  the  patent  is  evidence  of  the  drawing  of  the  numbers."  And 
on  the  second  point,  that  "  this  omission  by  the  officers  of  the  State, 
would  not  vitiate  a  patent,  if  otherwise  fairly  obtained." 

Several  errors  were  assigned,  which  are  substantially  embraced 
in  the  points  above  stated,  and  the  answers  of  the  court  there ta 

Foster,  of  Mercer,  for  the  plaintiff  in  error,  ai^ued, 

That  there  was  a  difference  between  a  patent  granted  by  the 
States,  and  the  king  of  England.  The  former  gives  no  title,  but 
is  prima  facie  evidence  of  title,  the  latter  vests  title  until  it  is 
vacated.  The  one  can  always  be  contested  by  any  other  claimant 
to  the  land,  the  other  cannot.  2  Smith,  191.  He  cited  the  12tb, 
13th  and  14th  section  of  the  act  of  1785,  2  Smiih^  in  relation  to 
donation  lands. 

The  evidence  given,  negatived  the  idea  of  regularity  in  the  first 
grant 

A  patent  is  only  prima  facie  evidence  of  a  regular  title.  It  may 
be  obtained  by  fraud,  or  issued  by  mistake;  it  is  not  conclusive. 
Benner  v.  Baker,  4  Bin.  218. 

The  first  patent  was  issued  without  observing  the  requirerooits 
of  the  act  of  assembly,  and  must  be  postponed  to  the  subsequent 
regular  title. 

The  assignee  of  a  patent  is  in  no  better  equity  than  the  assignor. 
Gonzalus  v.  Hoover,  6  Serg,  ^  Rawle,  US. 

The  court  did  not  answer  the  points  fully:  they  did  not  tell  the 

jury  what  the  law  would  be,  if  the  number  in  the  patent  had  never 

been  drawn,    rmcent  v.  Huff,  4  Sag.  ^  Rawle,  298.     The  court 

took  (he  facts  from  the  jury. 

The  patent  to  IMnderUter  was  hvA  prima  /ocie  evidence  irf  the 
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bciB  recited;  and  the  presamp^ion  of  regularity  is  removed  by 
proof  that  it  had  not  issued  according  to  law. 

It  18  the  appropriation  of  the  land  by  the  legislature^  and  not  the 
patent,  which  eives  the  title. 

The  entry  of  the  name  in  the  general  draft  is  made  a  record,  in 
lieu  of  recording  the  patent 

Of  ISntkrUia^s  patent  there  was  no  notice  .to  Parker  when  he 
drew,  in  17&4,  this  number;  and  the  former  is  guilty  of  that  sort 
of  laches  which  should  postpone  his  claim. 

Moore  and  Ayres^  contra.  ^i 

The  patent  is  evidence  per  se  until  invalidated  by  conflicting 
evidence.    Fraud  is  not  to  be  presumed 

The  patent  could  not  have  issued,  unless  the  number-  which  it 
calls  for  had  been  drawn;  and  so  is  the  charge  of  the  court  And 
if  the  number  had  been  drawn,  the  omission  on  the  part  of  the 
officers  intrusted  with  the  duty  to  insert  the  name  in  the  number 
in  the  general  draft,  and  the  number  opposite  to  the  name  on  the 
comptroller's  list,  would  not  vitiate  the  patent  The  mistake  of 
the  officers  could  not  afiect  the  title,  and  therefore  the  first  patent 
must  prevail.  No  fraud  w^  proved,  and  besides,  the  finding  of 
thejury  proves  that  Whitman  and  WhUeman  Were  difierent  persons. 

The  law  does  not  say  that  the  connected  draft  $haU  be  a  record. 

These  drawings  for  donation  lands  commenced  in  1794,  and  con- 
tinued until  1804;  If  the  plaintiff's  draft  had  been  antecedent  to 
the  defendant's  patent,  there  might  be  some  weight  in  their  claim, 
but  we  are  first  in  time,  and  therefore  first  in  right 

The  court  declined  hearing  Banks^  for  the  plaintiff  in  error, 
in  reply. 

The  opinion  of  the  court  was  delivered  by 

HusTOir,  J. — ^During  the  war  of  the  revolution,  our  l^islature 
pHHnised  donations  in  land  to  the  officers  and  soldiers  of  our  army; 
and  after  the  war,  measures  were  taken  to  survey  the  lands,  and 
very  particular  direction  given  as  to  the  nnode  of  appropriating  a^ 
tract  to  each  soldier,  in  such  manner  that  each  might  have  the  pro- 
per quantity,  and  no  more,  and  might  be  able  to  ascertain  with 
certainty  the  tract  allotted  to  him.  After  the  lands  were  all  sur- 
veyed, and  numbered,  a  general  draft  or  drafts  made,  in  which  the 
number  was  inserted  in  each  tract,  a  list  of  officers  and  soldiers  en- 
titled to  lands  made,  see  section  9th  of  the  act  of  24th  March,  1765, 
and  after  every  thing  was  prepared,  a  number  was  drawn  for  each. 

The  number  drawn  was  put^  in  a  column  annexed  to  the  list, 
opposite  the  name  of  the  person  for  whom  it  was  drawn,  and  the 
name  of  the  person,  who  drew  a  particular  number,  was  inserted 
in  that  number  in  the  general  draft.  This  general  draft  was  to 
be  kept  by  the  executive  council  until  all  aj^lications  were  satis- 
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fied,  and  then  to  be  deposited  in  the  office  of  the  master  of  the  rolk ; 
as  a  public  record  to  serve  to  all  intents  and  purposes  in  Ueu  (^record' 
ing  the  patent:  when  the  persons  intrusted,  wno  under  the  old  con- 
stitution, were  three  of  the  members  of  the  executive  council, 
closed  the  drawing  at  any  time,  the  wheels  were  closed,  in  their 
presence,  and  sealed;  and  so  continued  deposited  carefully  aod 
safely,  until  further  drawing  was  required  It  was  then  not  easy 
after  a  name  had  once  drawn  a  number,  to  return  that  number 
into  the  wheel.  When  a  name  had  drawn  a  particular  number, 
not  only  was  the  number  set  down  opposite  the  name,  but  also  the 
name  was  inserted  in  that  number,  in  the  general  draft,  and  a  re- 
port was  made  of  the  name  which  drew,  and  of  the  number  drawn 
to  the  President,  or  Vice  President,  who  caused  a  patent  to  be 
made  out,  &c 

Notwithstanding  all  these  precautions  it  seems  mistake,  or  fraud 
has  occasioned  two  patents  to  issue  for  the  same  tract;  and  we  are 
to  decide  which  is  entitled  to  the  land. 

The  officers  intrusted  could  at  no  time  proceed  to  give  a  patent 
to  an  applicant,  for  any  tract  he  might  ask.  The  law  was  im- 
perative, he  must  take  an  equal  chance,  every  one  must  draw, 
and  he  could  not  have  the  tract  which  he  wbhed,  or  which  the 
officers  wished  to  give  him;  a  patent  would  be,  and  kb  void,  unless 
given  after  drawing,  and  for  the  number  drawn.  This  matter  was 
submitted  to  the  court,  and  overlooked  in  the  opinion. 

What  was  done  in  the  present  case  ?  We  have  evidence  that  only 
one  person  of  the  name  ol  John  Whiteman  was  in  the  complroUor's 
list 

There  is  evidence  that  John  Whiteman  drew  number  1776,  in 
the  9tb  district,  in  the  year  1787,  and  on  the  18th  of  April  1787,  a 

Satent  issued  for  this  tract,  numb^  1776,  in  the  9th  district,  to  John 
Vhiteman. 

Either'this  patent  issued  to  the  same  man,  (his  name  being  spelled 
slightly  different,)  who  drew  number  1776,  or  to  a  diflerent  man, 
if  to  the  same  man,  he  has  that  tract,  and  is  entitled  to  no  noore,  and 
any  claim  he  makes,  or.  which  any  one  under  him  makes  to  any 
other  tract,  must  be  a  claim  founded  in  dishonesty  and  fraud.  If 
the  patent  issued  to  a  man  different  from  him  who  drew  number 
1776,  that  is/i(John  fVhiteman^vfho  got  the  patent,  was  a  diflerent 
man  from  him  who  drew  number  1776,  then  the  patent  for  that 
number  is  void,  and  John  Whiteman  is  yet  entitled  to  number  1776, 
and  to  a  patent  for  it:  but  if  there  is  but  one  John  Whiteman,  and 
he  drew  number  1776,  in  1787,  in  no  event  can  he  draw  another 
tract  afterwards,  nor  can  any  one  in  his  name  or  right  obtain  a 
patent  for  another  tract 

It  is  true,  that  independent  of  any  other  evidence,  a  patent  would 
be  presumptive  evidence,  that  the  patentee  had  drawn  the  number 
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for  which  a  patent  issued  to  him ;  and  we  mightsuppose  his  name  had 
not  been  inserted  in  the  list  of  those  who  drew,  or  that  the  number 
drawn  had  through  mistake,  or  neglect,  not  been  set  opposite  his 
name ;  and  further,  that  from  another  mistake  or  neglect,  his  name 
had  not  been  inserted  in  the  general  draft,  in  the  tract  which  \ke 
drew,  and  it  would  be  a  great  deal  to  suppose  all  this,  but  here  we 
are  asked  to  do  much  more;  to  throw  away  the  evidence  that  he 
drew  number  1776,  and  to  suppose,  without  evidence,  that  his 
assignee  drew  pumber  763,  in  1791 ;  and  further  that  after  he  drew 
it,  and  after  neglecting  to  insert  his  name  in  that  number,  in  the 
general  draft,  and  set  that  number  opposite  his  name  in  the  comp- 
troller's list,  we  must  suppose  the  officers  put  number  763  back 
into  the  wheel,  wickedly  and  corruptly :  for  that  number  was  found 
in  the  wheel  in  1794,  when  it  was  drawn  out  by  Robert  Parker. 

I  can  appreciate  the  feelings  of  the  judge,  and  his  sympathy  for 
the  defendant,  who  has  unfortunately  purchased  under  k  fraudu- 
lent patent,  and  spent  time  and  labour  in  improving  the  land;  but 
a  little  reflection  will  show  us  that  he  must  bear  his  own  loss,  or 
obtain  compensation  from  Hmderliter. 

It  never  can  be,  that  the  owner  of  a  tract  of  land  must  lose  it, 
because  a  title  to  it  has  been  forged,  and  by  that  forgery  an  inno- 
cent person  has  been  imposed  on.  If  any  person  is  to  apply  to  the 
State  for  redress,  it  must  be  the  defendant 

The  officers  of  the  State  have  done  an  act  which  has  injured 
hinh  The  plaintifi^'s  right  is  regular  and  complete;  and  courts 
and  juries  will  see  that  such  a  right  is  not  to  be  given  away  from 

Pre- 
judgment reversed,  and  a  venire  fricias  <k  ncroo  awarded* 
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in  right  of  w&,  371, 389. 

desertion  of,  449. 


Ignorance,  476. 
Imbecility,  evidence  ol^  32. 
Improvements,  389,  462. 
Improvement  richt,  45.' 
Incorporation,  charter,  of  426. 
Incumbrance,  417. 
Indemnity,  395, 484. 
Infimt,450. 

maintenance  of;  450. 
Innocence,  450. 
Inquest,  495. 
Insanity,  .S2. 
Insolvent,  322. 

bond,  262,  437. 

Uw,  322,  373. 

trustee  of;  262,  322,  437. 

duty  oi;  267. 
Inspection,  402. 
Interest,  23,  140. 
Intestate,  debU  of,  447. 
Indorser,  425. 
Inquest,  495. 
Irregularity,  229. 

when  cured,  229. 
Isaue,  152,  364. 

devuavU  vd  ftan,  306. 
trial  o^  449. 

J. 

Joinder,  in  demurrer,  480. 

of  counts,  161. 
Joint  purchase,  140, 375. 
dTects,  198.  ^ 
creditors,  198. 
commission,  198. 
contract,  375. 
Judgment,  152,  395,  460. 

^[uod  eomfmtetf  135. 

ori^nal,  64,245. 

amicable,  15. 

conclusive,  152. 

irreguUr,»245. 

bterlocutorfTlI?,  135. 

fraudulent,  245. 

final,  73,  117. 

lien  of,  64,  129,  484. 

entry  of,  245. 

arrest  of,  383. 

assignment  of,  395. 

revival  of,  64,  245. 

by  default,  222,  839,  245,  399, 

474,484. 
opened,  115,  481. 
Judicial  sales,  96. 

oaths,  13,  14. 
Jurisdiction,  21,  440. 
Juror,  32.. 

Jury,  calculation  of;  364. 
province  0^  383, 4021 
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Juttiee  of  the  pcMC,  45,  61, 897. 
commiuioii  of,  897. 


Umd,  parol  gift  of;  389. 

useti,  158. 

levied,  484. 

nle  of,  471,  498. 

eonTejranoe  qf^  471. 

chtrge  on,  96. 

sixperoenL  of^  468, 

advertiaed,  48^ 

donation,  501. 

lien  on,  484. 

depreciation,  489. 

unseated,  499. 

partnenkip  in,  140. 

specificallj  in,  371. 
Landloni  and  tenant,  408. 
Law,  written,  383. 

onwritt^  383. 
Leading  question,  897. 
Lease,  884,  408. 
LegacjT,  96,  3^  488. 
lien  of,  96. 
payment  of,  96,  488. 
Legitimaoj-,  450. 
Lessees,  64. 
Lessor,  408. 
Levy,  871,  485. 

Uen,44,  64,  96,  158,  840,  871,  388,  488, 
480,  481,  484. 

kept  alive,  871. 

divested,  480. 

of  jud^pm^it,  189,  871,  488,  481. 

not  aflfeoted,  481, 484, 

creditors,  840. 
Uberari  Fadat^  495. 
Limitation,  816. 

statute  of;  6,  81,  135,  140,  816^ 
388,448,  493. 
Line,  division,  439,  489, 

ancient,  489. 

district,  489. 

M. 

Blaliciotts  suit,  838. 
Manasement,  408. 
ManSige,450. 

.    evidence  of,  450. 
Bferits,  defence  c^  885^ 
Minutes,  short,  ll^ 
Misr^resentation,  408,444. 
Mistake;  364. 
Mortgage,  44, 188, 880,  333,  408,  480. 

assignment  o^  880. 

sale  on,  408. 

of  personal  property,  57. 

lien  of,  divested,  480. 

unrecorded.  447. 
Mortgaged  premises,  44. 
Motion  to  quash,  388. 
Municipal  law,  383. 
Muniments,  60. 


N. 


1,33. 


New  trial,  399. 
Newspwer,  486. 
Nominal  damages,  401. 
Noace,468,  476. 

reasonable,  468. 

service  o^  485. 
NuUity,  893. 
Number,  drawn,  501. 

o. 

Oadi,  who  to  make,  481. 
judicial,  13,  14. 
who  to  administer,  481. 
Objections,  858,  897,  486. 

too  late,  388. 
Obligation,  relief  fixmi,  486,488. 
Occv^tion,  description  o^  93. 
Occupiers  of  land,  64. 
Office,  of  justice,  15. 

color  of;  897. 
Officer,  public,  58. 

accountant,  858. 
Officers  and  soldiers,  501. 
Official  bond,  58. 
Opinion,  conclusive,  893. 
Order  of  the  Court,  73,  395, 481. 
Orphans' Court,  388. 

appeal  from,  388. 
ordero^  83,  96. 
power  of,  888. 
Ownership,  acU  of,  60,  74. 
crufictao^  57. 

P. 

Papers,  inspection  oi;  408. 
PaS  evidence,  186,  880,  417, 486, 
pft,  389. 
agreement,  857. 
gift  of  land,  389. 
PftrtiUon,  371. 

action  of;  461. 
costs  in,  461. 
Partner,  powers  of,  885. 
payment  by,  375. 
Ji^iedies  o^  140,  198.     . 
responsibilities  of;  140. 
interest  of,  198. 
equity  o^  198. 
Pgrtncrriiip,135,140,198. 
debts,  198. 
effects,  198,  375. 
sale  of,  198. 
Party,  481,  481. 

how  made,  96. 
Patent,  81.  417,  501. 
Patenting  money,  188. 
Pawn,  redemption  of,j816. 
Payment,  880,840^375. 

presumption  of,  388. 
^eaof,480.] 
Penal^,460. 
Pequiy,  14. 
Personal  proper^,  57,  471. 

appropriation  of,  IIS. 
Petitioners  for  ceview,  843. 
Plea  in  bar,  448. 

MOfi  0S<  focttmh  ^^' 
speeial,448. 
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Plea,  io  tbatement,  44S. 
ttriQkenoff,885. 
of  payment,  480. 
Pleading,  152,  229. 
Pledge,  216. 
Popcuar  action,  442. 
Posaeseion,  6,  373,  389. 
adverse,  6. 

of  personal  property,  57. 
Power  of  attorney,  444. 
Prwstioe,  229, 243,  293. 
Precipe,  for  writ  of  error,  61. 
Preference,  57,  198,  280,  447. 
n^sumption,  of  «ati8&ction,  419. 

conflicting,  450. 
Principal  and  surety,  395,  425. 
Privity,  395,  439. 
Probable  cause,  232. 
Process,  96. 

adversary,  333. 
Profit  and  loss,  140. 
Promise,  to  testator,  161. 

to  adroinislrator,  161. 
proof  uimc'cessary,  383. 
Property,  personal,  57,  471. 
Prothonotar}',  14,  207,  252. 
account,  252. 
'  Public,  highway,M62. 
purposes,  462. 
Public  officer,  52. 
Purchase,  joint,  140. 
Purchaser,  from  administrators,  83. 
from  sheriff,  402. 
from  collector  of  revenue,  54. 
from  county  treasurer,  54. 
separate,  198. 
Purchase  money,  412,  417,  474, 482. 


Quash,  motion  to,  322. 
(^  -warranto,  426. 
Question,  leading,  297. 
Quarter  sessions,  449. 

approval  by,  462. 

R. 

Ratification,  1. 

Recital,  402. 

Recognizance.  9,  118,  148,  371  401. 

form  of,  148. 

condition  of,  401. 
Record,  129. 

copy  of,  389. 
Recovery,  against  one,  285. 
Redemption,  216. 

right  of,  54. 
Reeiflter't  Court,  306. 

office,  401. 
ReleaK,  413,  444,  46S»  482. 
Religion,  13. 
Rent,  224. 

Reped,  of  charter,  426. 
Representativea.  persooal,  15fiL 
Repotation,  1,450. 
Report,  of  viewers,  ifii. 
^^    •etatt<le»468. 


Reservation,  462. 

Residence,  485. 

RHraxU,  243. 

Return  days  of  Circuit  Court,  322, 

of  term,  271. 
Reviewers,  243. 
Right  of  action,  267. 

express,  462. 

implied,  462. 
River,  chatmel  of,  462. 
Road,  243. 
Rule,  enforced,  399. 

S. 

gfale,  by  administrator,  83,  96, 
advance  on,  188. 
treasurer's,  54,  409. 
judicial,  44,  96. 
by  execution,  198. 
of  land,  471. 

by  sheriff,  44,  402,  447,  480,  484. 
of  partnership  effects,  198. 
.  proceeds  of,  447. 
Sanity,  3?. 
Satisfection,  220,  425. 

pi*C5umption  of,  419. 
Scire  fadasy  9,  19.  64,245,  246,  271,  426. 
Scaled  instrument,  285. 
Security,  280,  482. 

collateral,  216, 
freehold,  207. 
Sentence,  94. 
Settlement,  282,  444. 
Sheriff,  94. 

sale,  227. 

duty  and  liability  of,  94, 495. 
suit  against,  437. 
return  of,  495. 
Slander,  action  of,  14. 
Slave,  93,  188. 

services  of,  188. 
Special  court,  129. 
Stale  treasurer,  52. 
Statement,  383. 
Statutes,  foreign,  383. 

in  connection,  462. 
Stock,  fictitious,  426. 
Submission,  364. 

and  award,  364. 
Subscriptions,  of  stock,  426. 
Suit  pending,  plea  of,  442. 
Summons,  96. 
Supersedeas,  61. 
Supreme  Court,  297. 

dutv  of,  462. 
Surety,  52,  240,257,  395. 

discharged,  240 
Surplus,  484. 
Surplusage,  232. 
Surrender,  267. 
Survey,  454,  489. 

return  of;  80,  454. 
Surveyor,  deputy,  79. 

assistant,  1. 
Surveying  fees,  454w 
Survivoruiip,  373.  | 

Susquehanna,  462. 
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T. 

Taiation,  of  costs ,  61. 

Tenants,  71. 

Terrc-tcfMuil,  64,  96,  15«,  US. 

Term,  «24,  271. 

Terms,  new  trial  on,  399. 

Time,  9M. 

eoropQtation  o{^S71,  419. 
reasoiwble,  SH3. 
lapse  of,  419,  489. 
Tide,  74,  402,  454. 
derelict,  74. 

by  actual  settlement,  439. 
privily,  439. 
Transcriptase,  115,  271. 
Transfer,  4S4^ 
Treasurer's  sale,  54. 
Trial-list,  129. 
Trustee,  49,  290. 

responsibility  of,  188,  907. 
of  insolTent,  220,  262. 
Tr«iai4uDd,  2^. 


Vendee,  471. 

of  administrator,  96. 

of  sheriff,  96,  152. 
Verdict,  general,  161. 

conditional,  257. 
Void  and  ToiUable,  32,  297. 
View,  243. 
.Viewed'  report,  462. 


Waiter,  267,  285,  48a 
Ward,  207,  282. 
Warrant,  454. 

anretumed,  74. 
deseriptiTe,  74. 
▼agtfe,74. 
removed,  74. 
of  attorney,  245,  4lia 
of  eoramissiotters,  444b 
Warranty,  eenend,  417. 
Water-nght,  408. 
Wav-goinr-erop,  224^ 
Widow,  alienatiOB  bj,  450. 
Wife,  interest  In  land,  371. 
desertion  of,  448. 
ohoaes  in  action,  373. 
WiU,  126. 

Witness,  216,412,  444,  49S. 
Words,  actionable,  12. 

legal  oonstmetkn  of,  383. 
Work,  jwyment  in,  426. 
Writ  of  error,  14,  61,  73,  74,  82, 114^  135. 
298,  421,  460. 
withdrawn,  114. 
oailb  to  groond  a,  421. 
Writ  of  inquiry  of  d"  — 


T. 
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TO  THE  PRUrCIPAL  MATTERS. 


ABANDONMENT. 
See  Lakd  and  Laitd  Omci,  4w 

ACCOUNT  RENDER. 
1.  The  judgment  of  quod  annputety  in  an 
aotion  of  account  render  is  interlocutory, 
opoQ  which  a  writ  of  error  will  not  lie. 

ACTIONS  IN  GENERAL. 

SeePLlADIVO.   IXBOLTKKT,  1.    MaUCIOVA 

PBoaicunov,  1,  8. 

ACTION  ON  THE  CASE. 

See  Malicious  Prosbcutioh,  1,8. 

ACT  OF  ASSEMBLY. 

See  QoABTKE  Sbmiohs,  1. 

ADMINISTRATOR. 

See  ExBCirroBS  AJm  AcinirirnuToxs. 

AGENT  and  FACTOR 

See  Ettdehcb,  S8.  "Withim,  8. 

I.  An  agent  thus  prored  his  own  authority, 
"I  oeTer  executed  any  other  deed  of  de- 
feasance than  the  one  in  (question.  I  fre- 
quentlr  wrote  letters,  signed  receipts, 
and  other  papers  of  consequence  for  him, 
(the  principal,)  by  which  he  at  all  times 
•onsidered  himself  bound.  I  kept  all  his 
books  of  accounts  for  upwards  of  thirty 
years;  nerer  had  a  written  power  of  at- 
torney. "JSTdJ:  That  deed  of  defeasance, 
executed  by  such  an  attorney,  in  the 
name  of  his  principal,  is  not  evidence  to 
eoBTert  an  absolute  deed  to  the  principal 
ialo  a  mortgage.— Grott  ▼.  Phuipi^  333. 

APPEAL. 

^  See  Com,  8,  6. 

APPUCATION. 

Bee  Lavimi  axa  Laud  OmoB,  4,  S. 

APPURTENANT. 

See  Smuun  Saxb. 

ABBTTRAMENT  and  AWARD. 

9m  Bah.  C«m,  S,6. 

1.  Where  tfie  bane  joined  wit  on  tbepleli 

«f  •  ■Qbmiiiloii  tad  tn  sward,  mmI  the 


aubmisaoo  was  general  ^  of  and  con- 
cerning the  differences  depending  be- 
tween ^'  the  parties;  an  award  seUinr 
forth  that  the  arbitrators  had  examined 
Mar  several  books  ofacanmi,  and  taken 
into  consideration  a  judgment  bond  to 
the  plaintiflT from  the  defendant,  and  find- 
ing a  particular  sum  due  to  the  former 
on  that  bond,  without  determining  how 
much,  or  whether  any  thing  was  due  oo 
the  other  subjects  of  diflferenoe  submit- 
ted to,  or  examined  by  them,  is  not  final, 
and  therefore  it  is  bad.— JbAiuldtt  ▼. 
BrackbiUy  364. 
S.  Where  issue  is  joined  on  thUpleOy  evi- 
dence of  mistake  and  inadvertance  in  the 
arbitrators  in  making  the  award  is  inad- 
missible. But  where  such  evidence  it 
received  under  this  plea,  and  the  award 
is  a  nullity,  the  court  will  not  reverse  for 
the  admission  of  such  evideaee.— /&ul 

ASSIGNEE. 
See  BiLU  OP  Exchahos  and  pBomstoBT 

NOTXB,  1.     BOKD,  1.  9,  3. 

!•  An  assignee  of  bonds,  which  arc  secured 
by  a  mort^^aee,  is  entitled  to  all  the  se- 
curity wUch  the  mortgage  aflTords,  al- 
though he  did  not  know  en  its  existence 
when  he  took  an  assignment  of  the  bonds. 
— Betx  V.  Heebnevy  280. 

2.  An  assignment  of  the  mortgage  deed,  to 
one  who  holds  part  of  the  bonds,  eives 
him  no  pn^erence  over  the  other  bond 
holders,  in  the  distribution  of  Che  pro- 

.  ceeds  of  sale  of  the  mortgaged  premises. 
—Ibid, 

ASSIGNAlENT. 

SeeAfMann.   Huibaitv  and  Wm,  S. 

ASSUMPSIT. 

See  CoKsioxBATioH,  1.    GvAAVLur  and 

Ward,  5.   LnnTATioirs  9. 

ATTACHMENT  DOMESTIC. 
See  PuASoro,  IS. 

ATTACHMENT  FOREIGN. 

L  A  debt  doe  to  one,  wlio  ia  An  applieiat 
Ibr  the  inaolveBt  laws  of  Maryland,  mA 
fiir  whom  a  profiaioiial  traateebaa  bee^ 
thflve  appoMad,  is  Mt  ffdgtal  tD  •  %- 


Digitized  by 


Google 


514 


INDEX. 


reign  attachment  in  PeaMylvmnia,  it 
beinc  in  gremo  legit. '-JmtlHkm  t. 
MglonbcMghy  117. 

2L  A  foreign  attachment  vill  he  m  Penn- 
irlvania,  at  the  suit  of  a  citizen  of  ano- 
ther State.— /Atrf. 

3.  Q«CTY!^-Whether  a  foreign  attachment 
abates  by  the  death  of  the  defendant, 
after  interlocutory  and  before  final  judg- 
ment—.^^ 

ATTORNEY. 

SeefiBmoft,  1,  19.  Judgiojit,  4w  Shxkiff 
Sals,  10. 

1.  Where  judgment  in  ejectment  was 
entered  by  agreement  of  the  parties,  to 
be  released  on  the  payment  of  a  certain 
sum,  on  or  before  a  certain  day,  and  the 
money  is  not  paid  on  or  before  the  day, 
the  judgment  becomes  absolute,  and  the 
receipt  of  the  money  by  the  attorney  of 
the  plaintiflT,  after  the  day,  without  his 
knowledge  will  not  dennve  him  of  his 
right  to  the  land.— Gaife  V.  ifam,  «65. 

AWARD. 
See  ABmJLMSirr  ahd  Awabb. 

BAIL. 
Sec  Malicious  PBoeBcimoH,  1, 2.  Pbik- 

CIPAL  and  SURBTT  S.    RsCOeif  IKAHCB  2. 

1.  The  bail  on  an  appeal  from  the  award 
of  arbitrators,  under  the  compulsory  ar» 
bimtion  act,  is  not  subject  to  the  prac- 
tice in  refei-ence  to  s^ial  bail.  Where 
the  appellee  is  dissaUsfied  wiih  the  bail, 
his  course  is  to  apply  to  the  court  for  a 
rule  for  additional  bail,  and  the  opinion 
of  the  court  that  the  bail  is  sufficient,  is 
conclusive;  he  caimot  treat  it  as  a  nullity, 
and  issue  execution. — Snyder  ▼.  Zim- 
merman^ 293. 

S.  Bail  may  be  dispensed  with  altogether, 
and  by  suffering  a  term  to  pass  without  ob- 
jection on  the  part  of  the  appellee,  it  is 
dispensed  with. — Ibid, 

BARGAIN  and  SALE. 
See  Dbbd.    Fbaubs  and  Pkbiubiks. 

1.  Where  A>  oonsideration  is  expressed  in 
a  deed  of  bargain  and  sale,  parol  evi- 
dence wttKv  be  given  to  diow  that  a 
eonalderauon  didpaas  from  the  grantee 
to  the  grantor.— ITAitev.  Weekt^  486. 

BUXS  OF  EXCHANGE  and  PBOMIS- 
80RY  NOTES. 

1.  IfthepByor  of  a  note  stands  by  and  sees 
it  ttstigiied  to  a  thhtl  person,  without 
etving  the  aaaicnee  notiee  of  an  existing 
defenee,  he  shall  afterwards  pay  the 
amoQBtofthe  note  to  the  assigiiee,  al- 
thoogh  the  ponMMteratioii  thereof  should 
have  entirely  fidledt  and  whether  his 
•oMhist  proceeded  from  ignoranee  or 
dMitn.— IMber  ▼.  EttmAatmr,  4in. 


BONDi 


SecAs8io3iBB.  EauiTT,!.    Jubombbt*. 

1.  If  one  who  is  about  to  receive  the  as- 
signment of  a  single  bUI,  call  upon  the 
payor  to  know  whether  he  will  pay  the 
money,  and  is  informed  by  him  that  he 
will,  he  cannot  afterwards  set  up  any 
d^ence  against  the  payment  of  the  mo- 
ney to  the  assignee,  which  existed  pre- 
vious to  such  declaration. — EUioU  v. 
CaUan,  24. 

2.  One  about  to  take  an  assignment  o«  a 
bond,  is  bound  to  enquire  into  every  cii^ 
cumstance  that  might  be  set  up  againrt 
payment  of  any  part  of  the  debt,  and 
having  failed  to  do  so,  he  stands  exactly 
in  the  place  of  the  obligee.— fVun/r  v. 
Broram,  257. 

3.  It  is  competent  therefore,  for  an  obligor 
to  set  up  as  a  defence  to  the  payment  of 
his  bond  in  the  hands  of  an  assignee,  a 
parol  agreement  between  him  and  the 
obligee,  made  after  the  bond  was  execu- 
ted, but  before  it  was  assi^d,  that  m 
a  certain  event,  which  nught  and  did 
happen  after  the  assirnment,  the  bond 
was  not  to  be  paid. — Ibid, 

CANALS. 

See  Pbacticb,  8.    Quabteb  SEsnovB,  I, 
Roads  and  Bbiboxs. 

1.  An  application  by  the  owners  of  ppopep- 
ty,  under  the  act  of  9th  April,  1827,  for 
Jamages  done  by  the  location  and  coo- 
strucUon  of  the  Pennsylvania  canal  is 
premature,  if  made  after  the  completion 
of  the  canal  upon  the  land  of  the  peti- 
tioner, but  before  the  completion  of  that 
division  of  the  canal  upon  which  such 
lands  are  located.— Commomoealih  v. 
Fisher,  A6^  ^ 

2.  The  acts  of  the  25th  Fehmaiy,  !8», 
and  9th  April,  1827,  on  tliis  sob^jeet,  are 
to  be  construed  in  connection  with  each 
other,  and  by  su6h  construction  it  is  ne- 
cessary that  the  viewers  appointed  to 
assess  the  damage  done  to  the  land  of  an 
individual,  should,  in  their  report,  Me 
the  courses,  distances,  and  quantity,  with 
such  references  as  will  designate  the 
exact  property  converted  to  the  use  of 
the  State.— /dut 

3.  The  sixth  seeUonoftheaetof  10th  April, 
1826,  gave  authority  to  the  oommis- \ 
sioners,  to  take  releases  to  the  oommoo- 
wealth  from  individuals,  through  whose 
lands  the  eanal  might  be  therafter  1^ 
cated. — Ibid 

4.  The  oonsideration  of  such  reteaset.  so 
taken,  has  not  ftuled,  because  the  eaatoni 
and  western  waters  h^ve  not  been  naked 
by  that  route  of  the  canal  along  wineh 
the  releasors  live.  The  eonaideratioa  is, 
that  the  eanal  shall  pass  throagk  the  bad 
oflhe  releasor.— /ML 
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CIRCUIT  COURT. 

1.  A  writ  of  error  will  not  lie  to  remove  a 
judgment  iu  the  Circuit  Court  'to  the 
Supreme  Court,  in  any  case  in  which  the 
party  might  have  had  a  remedy  by  appeal. 
^Elliott  V.  Sanderam,  74- 

2.  In  case  of  appeal  from  a  decree  of  the 
Circuit  Court,  a  certiorari  is  not  neces- 
sary, nor  can  the  prothonotary  demand 
his  fee  before  entering  it,— Konigmacher 
V.  Kimmel^  207. 

3.  The  return  days  of  process  into  the  Cir- 
cuit Court  from  the  Common  Plcasj 
Quarter  Sessions  or  Orphans'  Court,  by 
act  of  Assembly,  are  the  third  Mon- 
day in  March,  tlie  first  Monday  in  Hep- 
tember^  and  the  second  Monday  in  De- 
cember in  each  year. — ^A  certiorari  is  not 
necessary  to  remove  a  record  on  appeal 
from  the  Orphans'  Court  to  the  Circuit 
CovLTi.—Feaihers'  ^ppeal,522. 

4.  Where  an  appeal  is  laken  from  the  Or- 
phans' Court  to  the  Circuit  Court,  the 
appeal  is  not  required  to  be  filed  before 
the  next  return  day  after  it  is  taken,  nor 
can  any  rule  be  taken  in  the  ease  until 
then:  but  if  the  record  be  filed  before  the 
return  day,  and  the  cause  is  heard  and 
decided  by  the  Circuit  Court  without  ob- 
jection, it  is  too  late  to  take  that  objec- 
tion in  the  Supreme  Court,  after  the 
cause  is  brought  ihere  upon  appeal  by 
a  motion  to  quash. — Ibid, 

5.  The  Circuit  Court  has  no  appellate  ju- 
risdiction of  proceedings  in  the  Quarter 
Sessions,  when  not  according  to  the 
course  of  the  common  law :  hence  it  has 
not  Jurisdiction  of  a  proceeding  against  a 
husband  for  deserting  his  wife  and  chil- 
dren.—Jlf^A^ec'*  Cote,  449. 

6.  The  Circuit  Court  may  remove  a  cause 
by  habeas  corpus,  with  a  view  to  the  trial 
of  an  issue,  but  it  can  only  do  so  when 
the  issue  is  according  to  the  course  of  the 
common  law. — Ibid, 

CONDITION. 
See  JcBeHEXT,  8.    RECooiauLifCi,  3. 

CONSIDERATION. 

See  Ca^au,  4.    Bargain  and  Sale,  31. 

1.  An  agreement  to  forbear  to  sue  for  a 
reaaonabb  time,  is  a  consideration  cer- 
tain enough,  upon  which  to  sustain  an 
action. -^AVflftre^  v.  Evana,  383. 

CONSTABLE. 
1.  A  Justice  of  the  Peace  has  power  to  su- 
persede an  execution  issued  by  him:  and 
such  supersedeas  will  exonerate  tlie  con- 
stable firom  liability. — Shunumy.  Ffoutz, 
61. 

CONTRACT. 

See  COKBIDEKATION   I.      FoREIGH    LaWS 
and  JUDGMKKTS,    1. 

CORPORATION. 
1 .  A  charter  of  incorporation  cannot  be  de- 
clared void  in  a  collateral  suit,  it  can  only 

C 


be  vacated  by  a  scire  facias  to  repeal  it; 
or  on  a  writ  of  quo  vaiTonto,  at  the  suit 
of  the  commonwealth — M'^Conaky  v. 
Tlie  Centre  and  KishacoquiUas  Turn' 
pike  Road  Co.  426. 

2.  An  a^ement  between  commissioners 
authorised  to  take  subscriptions  of  stock, 

*  that  a  certain  number  of  shares  of  fioti- 
.  tious  stock  shall  be  subscribed,  in  order 
to  enable  them  to  obtain  a  charter,  is  a 
fraud  upon  the  bonajide  subscribers, 
which  will  relieve  them  from  any  obli- 
gation to  pay. — Ibid.. 

3.  A  declaration  made  by  a  third  person, 
in  the  presence  of  the  commissioner  to 
one  about  to  subscribe  for  stock,  that  he 
can  pay  his  subscription  in  work,  and 
thia  is 'not  objected  to  at  the  time  bj  the 
commissioner,  must  be  taken  as  his  de- 
claration; and  there  is  no  distinction  be- 
tween the  commissioner  and  the  coipo- 
ration,  in  regard  to  this  promise. — laid, 

COSTS  and  FEES. 
See  Error,  4.    CiRccrr  Court,  2. 
Practice,  5,  6. 
I*  A.  brings  an  action  of  assumpsit  before 
a  Justice  of  the  peace  against  B.  and  re- 
covers a  judgment  for  a  certain  sum, 
from  which  B.  appeals:  the  cause  being 
afterwards  tried  in  the  Common  Pleas, 
a  Terdict  and  judgment  was  rendered  in 
favour  of  A.  for  the  same  sum:    Held, 
tiiat  A.  was  entitled  to  recover  liis  costs 
since  the  appeal. — Johnston  v.  Perkins^ 
23. 

2.  Where  the  defendant,  under  the  act  of 
tlie  20th  of  March,  1810,  regulating  ar- 
bitrations, appeals  from  the  award  oT  ar- 
bitrators, and  a  general  vewlict  passes  for 
him,  he  is  entitled  to  the  cosU  which 
fallow  a  final  judgment:  such  case  is  not 
within  the  provibions  of  that  act,  as  to 
costs,  and  they  are  given  by  the  law  as  it 
existed  before  the  passage  of  that  act — 
Gallattn-f.  Common,  115. 

3.  Where  a  transcript  of  the  judgment  of 
a  justice  of  the  peace  is  fil^  in  the  of- 
fice of  the  Prothonotary  rf  the  Court  of 
Common  Pleas,  and  the  judgment  it 
opened,  and  the  defendant  let  into  a  de- 
fence in  that  court,  and  a  verdict  is  ren- 
dered for  the  defendant,  the  one  hundred 
dollar  act,  regulating  the  payment  of 
costs  on  appeal  from  the  juajpnent  of  a 
justice,  does  not  apply. — Ibid. 

4.  Costs  are  not  recoverable  by  either 
party  in  an  action  of  partition. — Stewart 
T.  Baldwm,  461. 

5.  Costs  are  exclusively  a  matter  of  Mtii- 
toiy  creation. — Ibid. 

6.  A  judgment  was  rendered  by  a  Justice 
of  the  Peace  for  the  plaintiff,  the  de- 
fendant appealed  to  the  Common  Pleat, 
he  afterwids  appealed  from  an  award 
of  arbitrators  ag^nst  him,  and  paid  the 
costs.  Upon  a  trial  of  the  cause  b^  a 
jury,  the  defendant  gave  evidence  wmeh 
had  not  been  given  tothejusdeenor  to 
the  arbitrators,  and  a  geaetal  verdictwu 
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rendered  in  his  faToor:  j/e/r/,  That  he 
was  eotitled  to  rceover  from  the  pluintifr 
the  costs  whieh  be  had  paid  ui>on  the 
appeaL— J/onmler  ▼.  Bnnm,  488. 

COURTS. 

See  ERBom,  14, 18.    EviDXifCB,  19.    Po- 

suow  Liws  and  Jcdomsitts,  1. 

DAMAGES. 
See  QuAKTBB  Sessiohs,  1. 

DEBTOR  and  CREDITOR. 
1.  A  creditor  who  has  obtained  judgment 
against  the  principal,  against  the  in- 
doners,  and  against  the  absolute  bail  of 
the  principal,  and  has  issued  execution 
and  levied  upon  the  land  of  the  principal 
or  of  the  absolute  bail,  may,  neverthe- 
less Iiave  execution  of  the  chiattcls  of  the 
endorsers.  Nothing  but  actual  satisfac- 
tion can  prevent  him. — Gro  v.  The  Hun- 
dn^don  ^anib,  425. 

DEED. 
See  AoKRT  and  Factob,  1.    Baboaik  and 
SAI.S,  1.    EviDKHCE,  90.    Fbauds  aikd 
PlRJUSlBB,  3,  3. 

1.  A  delivery  is  essential  to  the  proper  and 
legal  execution  of  a  deed,  and  that  deli- 
very may  be  to  the  party,  to  one  antho- 
rixed  by  the  party  to  receive  it,  or  to  a 
stranger  for  the  use  of  the  part)-;  but  the 
placing  a  deed  on  record  by  the  grantor, 
IS  not  an  absolute  delivery,  but  only  evi- 
dence of  it,  of  which  the  jury  may  Judfire. 
—CfieMv.  CA«t.3«.     •'    '      ■^•'     * 

2.  The  date  of  a  deed  is  prima  fade  evi- 
denee  of  the  time  of  its  delivery,  but  it 
is  not  conclusive.-^ AiU  v.  Bainer^  402. 

DEVISE. 
See  Will. 

DIHECT  TAX. 

See  Taxes. 

DONATION  LAND. 

See  Laitds  and  Laitd  Office. 

EJECTMENT. 

See  Evidence,!.  Lakdlobd  and  Teitast, 

1,  2.    Pleadixg,  2. 

1.  An  ejectment  may,  in  some  eases  be  sap- 
ported  on  a  warrant  without  a  survey. — 
Smay  v.  Smithes  Ex^ra,  1. 

2.  An  entry  is  not  necessary  in  any  case  in 
Pennsylvania,  in  order  to  enable  the 
person  who  has  title,  to  recover  the  pos- 
session of  lands. — Carlitle  v.  StUUfr,  6. 

3.  When  a  judgment  in  ejectment  was  en- 
tered by  agreement  of  the  parties,  to  be 
released  on  the  payment  of  a  oertaiu 
sum,  on  or  before  a  certain  day,  time  is 
of  the  essence  of  the  contract:  and  if  the 
money  be  not  paid  on  or  before  the  day, 
the  judgment  becomes  absolute  and  in- 
defeasible.—Ga6/e  v.  ffain,  265. 


4.  The  receipt  of  the  money,  by  the  attor- 
ney of  the  plabtiff,  after  the  diqr  stipu- 
lated for  payment,  without  the  know- 
ledp^  of  his  client,  will  not  prevcfit  the 
plaintiff  from  pursuing  his  judgment  to 
execution,  and  obtaimng  the  possessioo  < 
of  the  land.— iWd  ^ 

EQUITY. 

See  AssieiTEE,  1,  2.  Bo!n>,  I,  2,3.  Ex- 
TiirGrisEKSNT  and  SATisFAcnosr,  3, 
VEifDORand  Vexdee,  I. 

1.  In  a  case  vrhere  chancery  would  emoin      • 
an  obligee  in  a  bond  or  his  assignee  from 
proceeding  at  law,  while  the  obligor  re- 
mains a  loser  or  in  jeopardy  as  a  surety, 
evidence  is  admissible  to  enable  the  jory 

to  produce  the  same  result  by  means  of 
a  conditional  verdict. — Frantz  v.  £rmu 
257.  ^ 

2.  A.  being  the  owner  of  a  tract  of  nnim- 
proved  land,  sells  one  hundred  acr^s  to 

B.  and  one  hundred  acres  to  C.;  B.  and 

C.  go  upon  the  gronnd  and  mark  a  divi- 
sion line  between  them;  it  was  afterwards 
discovered  that  A.  had  no  title  to  the 
land:  B.  then  went  opon  it,  had  a  sor- 
vey  made  of  four  hundred  acres,  includ- 
ing Uie  one  hundred  acres  sold  to  C 
and  acquired  title  by  actual  settlement: 
neid.  That  there  was  not  such  a  privity 
of  esute  or  title  between  B.  and  (L  as  to 
prevent  B.  from  thus  acquiring  for  him- 
self, a  title  to  the  whole  of  the  hmd.^ 
Smiley  v.  Dijcm^iSQ, 

ERROR. 
See  Arbit&ajisiit  and  Award,  2.     Eti- 
fiEncE,  17.    Pleaouu,  10,  17.    Prac- 
tice, 1,  7. 

1.  Theprotbonotary  of  the  Court  of  Com- 
mon Pleas,  has  no  power  to  adminitter 
tlie  oath  I'equired  to  obtain  a  writ  of 
error.— Puwroy  v.  Lewis,  14. 

2.  In  a  case  which  originated  before  a  Jus- 
tice of  the  Peace,  fix>m  whose  judgment 
thei-e  was  an  appeal  to  the  Ccmmon 
Pleas,  where  a  verdict  and  judgment 
was  rendered  for  a  sum  cxoeediug  the 
jurisdiction  of  the  justice,  this  court  af- 
firmed the  iudgmeut  upon  the  plaintiflT's 
releasing  the  excels.— /JorroAv,  Jfar^ 
nocky  21. 

3.  An  execution  issued  upon  a  judgment 
out  of  the  Court  uf  Common  Pleas,  is 
not  removed  into  ibis  Court,  unless  spe- 
cificalW  mentioned  in  the  pnecipe  and 
writ  orerror. — Sfntman  v.  PfitUz,  61. 

4.  This  Court  will  not  hear  the  first  alle- 
gation of  error,  in  the  taxation  of  a  bill 
of  costs;  the  motion  to  correct  the  error 
must  be  first  made  in  the  court  below. — 
Jhid. 

5.  A  writ  of  error  will  not  lie  upon  an 
order  of  the  Court  of  Common  Pleas' 
overruling  a  motion  to  strike  off  an  ap- 
peal, and  setting  aside  an  execution,  sup- 
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posed  to  have  been  improvidettUy  issued. 
— Gardner  v.  Espif^a  AdnCr^  73. 

6.  A  writ  of  error  will  not  lie  to  remove  a 
judgment  in  the  Circuit  Court  to  tbe  Su- 
preme Court,  in  any  case  in  which  the 
party  mieht  have  had  a  remedy  by  ap- 
peal.— WUott  V.  Sanderson^  74. 

7.  A  writ  of  error  will  not  lie  to  the  opi- 
nion of  the  Court  of  Common  Pleas,  dis- 
charging a  person,  on  a  writ  of  habeag 
corputticom  servitude. — Rit99eUs,C9mr 
numtoeaUhy  82. 

8.  A  party  who  has  recovered  a  judgment 
in  tne  Court  of  Common  Pleas,  and  re- 
ceived the  amount  of  it  from  the  de- 
fendant, will  not  be  permitted  to  reverse 
that  jiidgnjent  on  a  writ  of  error.— 
Lauglitin  V.  LaughUn's  AdnCr^  114. 

9.  Quere. — If  a  pfaintifT  in  error  with- 
draws his  writ,  and  has  an  entry  made 
upon  the  docket,  *'  writ  of  en*or  with- 
drawn," whether  it  is  not  a  retraxit,  and 
will  not  bar  another  writ. — Ibid, 

10.  Error  does  not  lie  upon  a  judgment 
mmd  computet  in  account  render. — BeU- 
ler  V.  Zeigler^  135. 

11.  In  an  aciion  by  CompbeWt  Executors 
V.  CoUioim*8  MtminUtratora,  for  contri- 
bution on  account  of  purchase  money 
and  interest  paid  by  the  former  on  a  joint 
contract,  the  court  below  charged  the 
jury,  that  if  the  contract  were  not  re- 
scinded between  Campbell  and  CoUunm, 
tlie  former  could  recover  for  interest 
paid.  The  jury  found  a  general  ver- 
dict for  defdndanis:  Held,' V hat  it  ap- 
peared that  the  jury  went  on  a  distinct 
ground  of  fad,  **the  recisdon  of  the 
contractf"  and  if  error  had  been  com- 
mitted in  the  charge  as  to  the  principle, 
this  court  would  not  reverse  on  that 
ground,  as  it  was  witliout  prejudice  to 
Die  ntirty. -'Campbell's  Ex'rs  v.  Col' 
funitva  Adttir,  140. 

12.  When  tlic  Court  of  Common  Pleas, 
en*oneously  permit  evidence  to  be  given 
to  the  jury,  no  such  evidence  being  af- 
terwards give  ,  this  court  will  not  re- 
verse the  judgment — Bank  of  Penn- 
sylvarday,  Jacobs'  Adm^rs,  161. 

13.  Wiiere  it  appears,  by  a  calculation, 
that  the  jury  did  not  allow  credits,  of 
which  inco.npeleat  evidence  was  eiven; 
the  judgment  will  not  be  reverseo  on  a 
bill  of  exception  to  wich  evidence. — 
Johnston  v.  Brackbilly  364. 

14.  A  iudge  cannot  be  required  to  give  a 
2erfa<  construction  to  the  words  of  a  wit- 
ness, and  to  say  whether  in  point  of  Itno 
they  sustain  the  allegation  in  point  of 
fact,—Sidw€ll  V.  JSwn*,  383. 

15.  A  certified  copy  of  a  docket  entry  of  a 
suit  cannot  be  received  to  establish  the 
existence  of  a  former  suit  pending  for 
the  same  cause;  and  if  received,  the 
error  will  not  be  cured  by  tlie  instruc- 
tion of  llie  court  in  tJicir  charge  to  th^ 
jury, to  disregai"d  iL-^Inghimi  v.  Jl'fason, 

389. 


16.  An  order  of  court  making  an  assign- 
ment of  a  judgment  to  a  surety,  majr  be 
reviewed  m  error. — Bums  v.  Hunting' 
don  Bank,  395. 

17.  It  is  error  to  submit  a  question  of  law 
to  the  jury. — Commonwealth  v.  Jknder- 
Mm,  401. 

18.  If  Uie  court  should  decide  from  in- 
spection of  the  papers,  that  a  water- 
right  and  tilt  hammer  would  pass  by  a 
sheriff  sale  as  an  appurtenant,  it  would 
be  error;  it  is  a  question  of  fact  for  the 
jury.— ifa//  V.  Benner,  402. 

19.  The  oath  upon  which  to  ground  a  writ 
of  error,  must  be  made  by  the  party, 
and  it  is  not  sufficient  if  made  by  the  atr 
tomey. — Bryan  v.  Jd^CuUoch,  421. 

ESTATE. 
Sec  Will,  2. 

ESTOPPEL. 

See  LAin)L0RD  andTiirAirr,  1, 2.   Plbao- 
IKG,  2, 3, 4.     SlURIFP's  DSBO,  1. 

EVIDENCE. 

See  AoMCT  and  Factoe,  1.  Abbitra- 
MKTTT  and  Award,  2.  Etivrrr,  1.  Er^ 
ROR,  12, 13,  14.  HcsBAif D  and  Wif k,  1. 
l>suLYJ(J>T,  3.  Lanu»  and  Laso  Qfpicr, 
9,  15, 16.  L£OACT,  4.  Malicious  Pro- 
8KcuTioiT,l,  2.  OrncB  and  Officer,  I. 
Parejit  and  Child,  1.  Pleadhco,  14^ 
Practice,  6.  Prescriptiok  and  Prb- 
strNrTio.v,  2.  Prothonotariei  and 
Clerks  of  Courts,  1.  Subvetor,  1. 
Witness,  1,  2. 

1.  In  ejectment  to  recover  a  tract  of  land, 
where  reference  is  made  in  a  deposition 
to  lines  run  and  surveys  made,  and  a 
draft  is  aimexed,  whicli  does  not  em- 
brace all  those  lines  and  surveys,  but 
only  those  of  the  tract  in  dispute,  ii  irill 
be  sufficient,  if  the  defendant  wa<  pre- 
sent to  cross-examine,  and  did  not  ask 
for  anv  other  or  further  draft. — Smay  v, 
SmUf^'s  Ex^s,  1. 

2.  Declarations  of  a  grantor  made  subse- 
quently to  the  execution  of  a  deed,  can- 
not be  given  in  evidence  to  invalidate 
that  deed.— CA<w»v.  Chess,  32. 

3.  But  when  the  question  to  be  determined 
by  the  JU17  is  whether  the  e^rantor  was 
sane  or  msane,  at  and  about  the  time  the 
deed  was  executed,  it  is  competent  to 
give  evidence  of  his  declarations  made 
soon  after  the  execution  of  the  deed,  for 
the  purpose  of  proving  imbecility  of 
mincL — Ibid, 

4.  A  man's  naghbourhood  is  co-extensive 
with  his  iniercourse  amons  his  fellow 
citizens.  One  witness, therefore,  testified 
that  he  knew  the  general  character  of 
another  witness,  whose  character  was  in 
issue,  but  he  did  not  know  his  charac- 
ter in  his  immediate  neighbourhood.    It 
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18  omnpetent  to  ask  the  witness  whether 
he  womd  believe  him  on  his  oath. — Ibid, 

5.  The  account  of  a  public  officer,  settled 
by  the  Auditor  Geoei-al,  and  approved 
hy  the  State  Treasurer,  and  duly  cerli-* 
fied  by  the  Auditor  General,  to  be  a  true 
copy  from  the  records  of  his  office,  is, 
pruna  fada,  sufficient  evidence  to  ena- 
ble the  commonwealth  to  recover  the 
balance  due  by  such  officer,  in  a  suit 
brought  on  his  official  bond  against  his 
surety. — CommomveaUk  v.  Farrely^a  Ad- 
mini»tr(Uor»t  5± 

«.  Campbell,  in  1806.  bought  of  W.  5000 
acres  of  land,  at  four  dollars  per  acre. 
The  purchase  was  at  a  credit  of  eight 
years,  with  interest  at  three  per  cent, 
after  which  the  principal  was  to  be  paid 
at  three,  six  and  nine  years,  reserving 
six  per  cent  on  unpaid  balances.  By 
teUleroent  made  in  1819,  Campbell  had 
paid  the  interest  to  JV.  up  to  that  time, 
and  four  thousand  foiu*  hundred  and 
twenty-nine  dollars  and  forty-two  cents, 
on  account  of  princijMil.  In  an  action  of 
assumpsit,  brou^t  m  1827,  after  Camp- 
belTa  death,  agamst  the  administrators  of 
Colhowi,  for  money  so  paid  to  W.  in 
which  the  evidence  to  charge  the  de- 
fendants consisted  of  a  series  of  letters 
written  by  Colhovn  to  Campbell ,  from 
1805  to  1814,  from  which  it  appeared 
that  Colhoxm  had  been  let  into  a  partici- 
pation in  CampbeWs  purchase:  Held, 
that  six  letters  from  Campbell  to  CoU- 
hornt,  in  a  period  of  as  many  years,  from 
1814  to  1890,  in  which  there  was  no  al- 
lusion to  the  subject,  were  evidence  of 
the  recession  of  the  agreement  between 
Campbell  and  Colhoun,^  CampbelTs  Ex- 
ectOon  V.  CoUunmy  Ad^mn,  140. 

7.  Upon  the  allegation  of  forgery,  it  is 
not  necessary  to  produce,  as  witnesses, 
all  the  persons  in  whose  possession  the 
forged  paper  had  been,  in  order  to  iden- 
tify it — its  identity  is  a  matter  of  &ct  for 
the  iuTT. — Bank  ofPettruylvofua  ▼.  Jio- 
cobtr  Adtn^rty  161. 

S.  A  comparison  of  hand-writing  is  ad- 
missible in  evidence  in  civil  cases  in  cor- 
roboration of  a  belief  of  a  witness  found- 
ed upon  actual  knowledge. — Jbid 

5).  The  testimony  of  an  exberty  who  speaks 
alone  from  his  knowledge  and  skill  in 
hand-writing,  is  not  competent  to  estab- 
lish a  forgery. — Ibid 

10.  A  witness  is  incompetent  to  prove  a 
signature,  without  proof  of  having  seen 
the  person  write,  or  of  other  circum- 
stances to  show  knowledge  of  the  hand- 
writing which  he  is  called  to  prove.— 
fioyd'9  AdmVs  v.  mjsoTi,  216. 

11.  It  is  not  enough,  without  such  preli- 
minary proof,  that  the  witness  swears 
that  the  signature  oflfercd  is  the  signature 
of  the  person  whose  it  purports  to  be. — 
Ibid 

12.  Trustee  for  the  payment  of  debts,  paid 


a  judgment  against  the  debtor,  and  took 
an  assignment  iji  writing  on  the  back  of 
the  bond  on  which  it  was  entered,  ex- 
pressed to  be  for  valnc  received:  Held, 
that  it  was  competent  to  prove  by  parol, 
that  the  assignment  had  been  made  to 
enable  the  trustee  to  enter  satisfaction  od 
it,  and  not  to  preserve  it  as  a  subsisting 
dehi.— Keller  v.  Leib,  220. 

13.  If  evidence  must  be  immaterial  when 
given,  the  court  ought  to  reject  it.— /AidL 

14.  Wiiere  the  plaintiff  interrogated  de- 
fendant's witness  as  to  a  conversation 
which  had  taken  place  between  him  and 
a  certain  W.  B. ;  and  the  witness  staled 
the  conversation,  by  which  it  appeared 
that  he  had  not  told  W.  B.  all  that  he 
related  in  court,  and  the  plaintiff  then 
asked  him,  *'why  did  you  not  tell  the 
w^ole  truth  to  AV.  B. .'"  and  the  witness 
replied,  **  I  kept  it  back  because  1  waa 
living  in  the  pUintiff 's  house,  as  tenant, 
and  if  I  had  told  it,  he  would  have 
thrown  me  out  neck  and  heels,  he  would 
have  knocked  my  brains  out;  as  soon  as 
he  did  know  it,  he  took  out  a  landlord^ 
warrant,"  and  the  plaintiff  then  called 
W.  B.  and  by  him  gave  evidence  to  con- 
tradict the  statement  made  of  theeon\-er- 
sation:  Held,  that  it  was  competent  to 
the  defendant  to  give  evidence,  that  the 
plaint  iff  was  a  quarrelsome  and  dan^ 
rous  man  to  those  he  had  a  prejudice 
against— i^JTim  v.  Somen,  297. 

15.  When  a  party  has  an  opportunity  of 
being  present  at  the  taking  of  a  deposi- 
tion, and  does  not  choose  to  a^l  nim- 
solf  of  it,  he  shall  not  afterwards  be  per- 
mitted to  except  to  a  leading  question 
and  answer  in  such  deposition,  or  to 
make  formal  objections  against  it  M'hc» 
a  party  attends,  and  objects  to  the  form 
of  the  question,  then  if  the  opposite 
party  persists,  be  does  it  at  his  periL — 
Ibid, 

16.  A  deposition  taken  in  the  Registi.  *i 
Court,  iq>on  hearing  of  any  rause  lii  • 
gated  in  that  court,  but  not  decided,  is 
not  evidence  upon  the  trial  of  an  ismie 
between  the  same  parties,  directed  by 
that  court,  without  proof  that  the  depo- 
nent is  dead,  out  of  tlie  jurisdiction  of 
the  court,  or  unable  to  attend. — Ddtrich 
V.  Jkitrich,  306. 

17.  Query,  Whetlier  the  decision  of  the 
trving  court  upon  the  preliminary  proof 
of  the  inability  of  the  witness  to  attend 
is  the  subject  of  error  ^—iWdl 

18.  Qttery.  Upon  an  issue  devisaxdt  vel 
non,  are  the  declarations  of  a  devisee, 
who  is  a  party  to  tlie  issue,  evidence, 
where  there  are  other  devisees  or  le- 
gatees not  parties? — Ibid 

19.  The  constructiou  of  written  evidence  is 
for  the  couil,  and  of  parol  evidence  for 
the  juT}';  and  an  admixture  of  parol  with 
written  evidence  draws  the  whole  to  the 
jury.— jR</w«ffv.  Ei^n»,3S3, 
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flO,  It  it  competent  to  give  evidence  of 
what  va»  (aid  previously  to  the  execu- 
tion of  a  deed,  in  oi'der  to  establish  the 
fact  that  the  grantee  i-eceived  the  deed 
in  tnibt  for  another. — Iiigkam  v.  J^Lison^ 
389. 

21.  A  certified  copy  of  the  docket  entry 
of  a  suit  cannot  Le  received  to  establish 
the  existence  of  a  former  suit  peikdtiig 
for  the  same  cause;  and  if  received,  the 
error  will  not  be  cured  by  the  initruction 
of  the  court  in  their  charge  to  the  jury 
to  disreeard  it. — Jbid. 

22.  The  date  of  a  deed  is  prima  facie  evi- 
dence of  the  time  of  its  delivery,  but  it  is 
not  conclusive.— //a//  v.  Bemier,  402. 

23.  The  recital  in  a  sheriff's  deed  that  the 
sale  was  nmde  on  a  certain  day,  does  not 
estop  the  grantee  from  showing  by  parol 
that  it  was  made  on  a  prior  day.— 76»V/. 

24.  A  witness  who  swore  before  arbitra- 
tors, that  from  an  entiy  in  his  book, 
which  he  bad  then  before  him,  he  knew 
an  occurrence  had  taken  place  on  a  cer- 
tain day,  having  died  before  the  trial  of 
the  cause  in  court,  it  is  competent  to 
prove  what  be  swore  before  the  arbitra- 
tors, without  the  production  of  the  book. 
—Car  V.  jYoi'ton^  412. 

25.  The  fact  of  a  paper  having  been  g^ven 
in  evidence  beiore  arbitrators  witliout 
objection,  is  no  reason  why  it  should  be 
received  upon  the  trial  oi  the  cause  in 
court,  if  it  IS  otlierwise  illegal. — Ibid, 

26.  If  a  grantor  make  a  deed  with  general 
warrantee,  he  cannot  show  by  parol  Uiat 
an  agreement  was  made  a  tew  da}  s  be- 
fore, that  the  grantee  w  as  to  patent  Uie 
land. — MKcimany,  Dovffhman^\\7. 

27.  Satis&ctory  proof  of  the  loss  of  a  writ- 
tin  advertisement  must  be  gi\en  to  lay 
a  ground  for  the  admission  of  the  advei*- 
tisement  copied  into  the  new  spaper. — 
M  Conahy  v.  The  Centre  and  Kiuhaco- 
qmlloM  Tumifike  Road  to.  426. 

28  A  power  of  attorney,  executed  by  an 
administrator,  who  does  not  therein 
style  himself  as  such,  by  virtue  of  which 
a  dispute  is  settled  between- his  intestate 
and  a  third  person,  by  the  attorney-in- 
fact,  is  competent  evidence  to  ko  to  the 
jury,  with  the  settlement  ana  release, 
particularly  if  it  did  not  appear  that  the 
administrator  bad  any  account  in  his  own 
right  to  settle. — Irwin's  Jidjn'r  v.  Aliens 
444. 

29.  It  is  a  fatal  objection  to  a  deposition 
taken  to  be  read  m  evidence  in  a  cause, 
that  it  is  in  the  hand-writing  of  an  attor- 
ney concerned  in  the  cause,  or  specially 
employed  by  the  party  for  that  purpose, 
unless  the  opposite  party,  or  his  attor- 
ney, be  present  and  consent  thereto. — 
Afidleman  v.  Mdsterton,  454. 

30.  Where  a  plaintiff  and  defendant  reside 
in  the  same  town,  a  copy  of  a  notice  to 
take  depositions  lei^  at  tlie  bouse  of  the 
defendant,  with  the  defendant's  daughter, 
by  the  plaintiff,  more  than  ten  days  be- 


fore the  dajr  appointed  for  taking  the  de- 
positions, is  not  a  sufficient  service  of 
notice. — Lemon  v.  Bishops  485. 

31.  \Vhere  no  rousideratioii  is  expressed 
in  a  deed  of  bai*^in  and  ^ale,  parol  evi- 
dence may  be  given  to  show  that  a  con- 
si(7eration  did  pass  fi-om  the  grantee  to 
the  grantor.— ff'Mtf v.  Weekf^  486. 

32.  It  IS  competent  to  prove  that  the  w  ords 
**procee<1infi;8  staycft  by  plaintiff's  attor- 
ney," which  had  been  endorsed  on  a 
writ  of  tiberari  J'aciaSf  and  si&ped  by 
the  sheriff  and  i»  nich  were  struck  out  or 
erased  by  a  line  run  through  them, 
though  still  legible,  were  his  return  to 
that  writ,  and  that  he  had  not  struck^ 
them  out.— J/rr-edK^Av.  Shnoally  495. 

33.  It  is  competent  to  prove,  and  tliat  by 
the  sheriff,  that  upon  such  w  rii  of  Uberari 
faciatj  he  did  not  deliver  the  land  to  the 

plaintiff,  although  it  was  set  forth  in  the 
inquisition  returned  with  the  writ,  tliat 
tlie  sheriff  and  inquest  had  caused  to  be 
delivered  the  property  extended,  **  until 
the  debt  and  damages  in  tlie  same  writ 
mentioned,  together  with  interest,  &c. 
be  fully  levied.'*— i&U 

EXECUTION. 

See  DiBTOR  and  CiiEnrroB,  1.  Judomekt, 
10.     Practice,  7. 

1.  The  bare  seizine  of  land  in  execution  to 
the  value  of  the  debt,  is  not  a  satisfaction. 
—  Gro  V.  The  Ilmitingdim  Banky  425. 

2.  An  inquest  under  a  Uberati  fadat  can 
only  determine  tlie  value  of  the  land,  the 
yearly  rents  and  profits,  and  the  term 
during  which  it  shall  be  extended.  The 
deliveiy  of  the  land  is  tlie  executive  duty 
of  the  'sheriff  alone. — J^Ieredith  v.*  Hhi- 
vfoU,  495. 

EXECUTORS  and    ADMIXISTRA- 
TOKS. 
See  Etidin CE,  28.    Iif  testate  and  Dbcb- 
DEirr,  4,  6.     Plkadikg,  1,   8.  9,  10. 
PBKscaimoif  and  PRBSUXimoN,  2. 

1.  \Miere  personal  estate  is  appraised,  and 
a  part  taken  by  the  heirs  at  the  appraise- 
ment, and  a  part  sold  at  an  advance  upon 
the  sum  at  which  it  was  appraised,  the' 
administrator  will  not  be  charged  with  a 
proportional  ad\'ance  on  the  goods  re- 
tained; without  any  evidence  that  the 
goods  retained  were  of  greater  value  than 
Oieir  appraised  price. — King  y.  Jtfoni- 
»<m'«*MwV.  188. 

2.  Query. — Under  what  circumstances 
should  an  administrator  be  charged  with 
an  advance  on  goods  so  taken? — Ibid. 

3.  J.  M.  died  in  1810,  having  in  his  pos- 
session a  bond  on  hisbrotlier  D.,  given 
in  1794,  which  come  to  the  hands  of  the 
administrator,  who  withD.  in  1811,  al- 
though the  cause  of  action  exceeded  $100, 
entered  before  a  justice  of  the  peace  an 
amicable  action ,  and  referred  all  matters 
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in  ▼arianoe  to  referees,  who  reported  in 
favour  of  D.;  fi-om  this  the  aciministra- 
tor  appealed.  In  1814,  the  Supreme 
Court  decided,  that  a  justice  had  not  ju- 
ritdiclion  by  amicable  action,  and  refe- 
rence, where  the  cause  of  action  exceed- 
ed $100.  This  decision  was  published  in 
1818;  the  ap^ieal  was  then  quashed:  D. 
obtained  judgment  by  tare  fadaa.  re- 
vising the  original  judgment  m  his  mvor 
bdfore  the  justice.  To  this  the  adminis- 
trator issued  a  cerUorariy  reversed  the 
judgment  for  want  of  jurisdiction  in  the 
jusiice,  and  to  the  next  term,  in  1820, 
brought  suit  on  the  bond,  and  recovered 
judgment. — Ibid, 

D.,  \Uio  in  1830,  was  solvent,  when  judg- 
meut  was  reudt-red  against  him,  had  be- 
come insolvent, and  the  debt  was  lost  By 
referring  to  the  record  of  the  proceeding 
in  court,  it  appeared  the  administrator 
had  eminent  counsel. 

Jleld—ThsX  althougli  the  proceeding  be- 
fore the  justice  had  been  a  mistake,  the 
administrator  was  not  liable  for  the  debt 
which  had  been  lost — Ibid, 

4.  J .  M.  left  a  slave  of  advanced  age,  who  by 
the  advice  of  appraisers,  and  the  family, 
was  not  appraised,  and  lived  ^»ith  the  fa- 
niily  till  they  sepai-atcd,  and  with  the  wi- 
dow until  her  death,  and  since  that  lived 
wiih  the  administrator.  At  the  time  of  the 
account  taken,  1827,  she  was  of  no  value, 
and  the  administrator  agreed  to  keep  her 
during  her  life:  Held,  That  under  the 
circumstances  of  the  case,  the  adminis- 
trator was  not  chargeable  with  the  value 
of  her  services. — Pnd 

5.  Ifexecutor  or  administrator  sells  goods 
of  testator  or  intestate,  and  do  not  take 
security  for  the  price,  he  is  ^nerall;r 
charged  with  the  amount  li  the  bail 
or  security,  is  a  man  ^erall^  reputed 
good  for  so  much,  it  is  sufficient,  it  is 
not  necessary  that  he  should  be  a  free- 
holder.—A'wiiywarAtfr  v.  Kimmely  207. 

6.  A  wife  executrix,  whether  so  constitu- 
ted before  or  after  her  marriage,  may  be 
sued  with  tlie  other  executors?  or  if  sole 
execuU'ix.  with  her  husband;  and  in 
either  case,  after  judgment  against  her 
as  executrix,  may  have  a  devaataxit  fixed 
on  her  and  her  estate,  and  her  pei-sonal 
or  real  estate  sold  for  it— (rra/z  v. 
PhiUp8,SS3.  . 

7.  Ejceculors  who  wei-e  authorized  to  sell 
the  real  estate  of  tlieir  tesUtor,  for  the 
I>ayment  of  certain  legacies,  sold  tlie 
same,  and  afterwards  settled  their  ac- 
count in  the  Orphans*  Court,  by  which  it 
aptK>ai-cd  there  were  assets  to  pay  Uie 
kgMcies:  the  legatees  aftcrwai-ds  filed 
i-efundiiig  bonds,  and  bi-ought  suits 
against  Uiem  aS  executors,  and  obtained 
judgments:  //  W,  llwl  such  judgmenU 
are  not  liens  on  the  i-eal  estate  of  llie  exe- 
i^niov.—M  Cuiloch  v.  Sampif't  Ex  r«, 
42U. 


EXTINGUISHMENT  and  SATISFAC- 
TION. 

See  DsBTOB  and  C&iditoe,  L 

1.  A.  &  Co.  and  B.  &  Ca  cootracted/oml- 
b/  to  purchase  from  C.   a  quantity  of 
wheat,  for  which  they  were  to  give  the 
notes  of  certain  banks,  which  were  spe- 
cified.   A  part  of  the  wheat  was  deliira^ 
ed  to  A.  &  Co.  and  a  part  to  B.  ic  Co. 
without  the  knowledge  of  C.  for  which 
their  respective  receipU  were  taken.  Af- 
terwards A.  &  Co.  eavc  drafts  on  E.  at 
forty-five  days,  for  the  gnan  received  by 
them:  which  the  receipt  stated  would  be 
considered  as  so  much  money,  when 
paid.     B.  &  Co.  also  gave  thdr  draft  at 
forty-five  days  on  F.  for  the  wheat  they 
had  received,    in  the  acknowledgment 
of  which    it  WTis  set  out,  "that  when 
paid  it  would  be  in  ftill."    On  receiving 
these  drafts,  C.   gave  up  the  reedpu 
which  A.  &  Co.  and  B.  k  Co  had  given 
for  the  grain:    Jf^d,  That  bj  the  ac- 
ceptance of  these  drafts,  the/owtf  oootnwt 
of  the  partner  firms,  was  not  merged  in 
their  separate  responsibility. — Tyton  v. 
PoUockyS7S, 
8.  The  bare  seizing  land  in  execution  to 
the  value  of  the  debt,  is  not  a  satis- 
faction.—Gro.  V.  T/ieHimdngdonBattky 
245. 
S.  A.  C  sella,  by  ardoles  of  agreement  to 
J.  M.  a  tract  of  land,  for  which  he  is  to 
execute  a  conveyance  upon  the  payment 
of  the  purchase  monev,  for  which  be 
takes  a  judgment  bond  rrom  J.  M.  Sub- 
sequenUy  B.   C.  enters  the  judgment 
bond,  issues  a  /.  /a.,  levies  upon  the 
land,  which  is  afterwards  sold  by  the 
8herifr,and  B.C.  becomes  the  twirchascr, 
for  a  sum  less  than  one  half  of  the  judg- 
ment: jy£?/rf,  That  such  sale  and  purchase 
is  an  equitable  extinguishment  of  tl« 
whole  amount  of  the  judgment — Chei^'s 
£xV  V.  Mather*8  Adm*r, 
4.  H.  S.  conveyed  a  house  and  lot  to  D.  L., 
in    consideration  whereof,  D.  L.  exe- 
cuted eight  single  bills  of  fifty  dollars 
each  to  B.  T.   and  eight  to  J.  K.  in 
which  B.  T.   was  his  security.    D.  L. 
and  B.  T.  entered  into  an  ^reeraent  by 
which  the  deed  from  H.   S.  was  to  re- 
main in  theliandsof  B.  T.  as  a  aecwnty 
for  the  i»ayment  of  the  eight  notes  due  to 
him,  and  the  eight  notes  due  to  J.  K.  in 
w  hicli  B.  T.  was  security.     B.  T.  after- 
wards, and  before  the  payment  of  the 
said  notes,  died,  having  first  made  a  will 
by  which  he  devised  to  the  wife  of  D.  L. 
Uie  aforesaid  house  and  lot:    Jhldy  That 
such  devise  released  D.  L.  from  the  piijr- 
ment  of  the  eight  single  bills  to  B.  T. 
but  did  notiele«se  him  from  the  payment 
of  (he  eight  single  bills  to  J.  K.  m  which 
B.  T.  was  security.— /icmort  v.    Thomp' 
son's  Adm'r,  482. 
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FRAUD. 

See  CoRpoBATiOK,  2. 

1.  A  deed  procured  by  actual  fraud,  is  void, 
and  cauDot  be  confirmed  bj  subsequent 
acts  or  declarations  of  the  grantor. — 
ChetB  V.  Chessy  32. 

2.  A  mortMce  of  personal  property,  with- 
out a  deri\eiy  of  possession,  or  Uie 
otlier  indicia  of  ownersliip,  is  fraudulent 
as  to  creditors:  and  upon  the  death  of 
the  mortgagor,  the  mortgasee  is  not  en- 
titled to  a  preference  over  the  other  cre- 
ditors, to  have  his  debt  paid  first  out  of 
the  proceeds  of  the  mortaged  property 
— WW#A  T.  ffeyden'a  Exe\  57, 

FRAUDS  and  PERJURIES. 
See  Bargain  and  Sale,  1. 

1 .  A  parol  gift  of  a  lot  of  ground  by  a  father 
to  his  married daughtei-,  accompanied  by 
possession  and  vMuable  improvements 
made  by  the  husband  at  his  own  expense, 
vests  in  him  no  esiate  in  addition  to  the 
freehold  which  the  law  allows  him  in 
right  of  his  wife. — Ingham  y.  Maamiy 
389. 

2.  All  i^;reements  for  the  actc  and  purchase 
of  laud,  are  oonsummated  and  extin- 
guished by  the  deed. — J^Kamon  v. 
Ihughnumj  417. 

3.  If  therefore  the  grantor  makes  a  deed  to 
the  grantee,  uhich  contains  a  gene- 
ral warranty  of  title,  he  cannot  atter- 
|i  ards  show  by  parol,  that  an  agreement 
was  made  a  tew  days  before,  that  the 
g^-aiitee  was  to  patent  the  land — Ibid. 

FOREIGN  LAWS  and  JUDGMENTS. 

See  Attachment  Foreign. 
1.  Munici^ial  law  is  a  matter  of  compact, 
and  as  such  tlie  construction  of  fuixMgn 
statutes,  as  in  the  case  of  any  otlier 
written  compact,  belongs  to  the  court; 
and  there  is  no  distinction  in  thib  respect, 
betuceu  Utc  written  and  unwritten  law. 
Sidwell  V.  Evans,  383. 

FORGERY. 

See  Evidence,  7, 9. 

GRAIN  IN  THE  GROUND. 
See  Vendor  and  Vendee,  2, 

GUARDIAN  and  WARD. 
See  Orphans*  Court,  1. 
1.  B.  K.,  in  1S15,  was  appointed  gtuuxlian 
of  J.;  shortly  after,  J.  W.,  brother-in- 
law  of  J.,  and  administrator  of  the  estate 
of  his  father,  settled  his  administration 
account,  by  which  a  balance  was  found 
in  his  hands.  In  1816,  B.  K.  received 
part  of  that  balance  in  cash,  and  for  tlie 
residue  coming  to  his  ward,  took  J.  W.  *8 
bond  without  security.  At  that  time, 
J.  W.  was  in  good  circumstances,  he 
kept  a  store,  and  up  to  the  year  1820, 
continued  to  have  a  large  amount  of  real 
and  personal  property  in  his  possession; 


then  he  sold  a  tract  of  land  which  he  had 
bought'at  a  very  high  price,  at  a  loss  of 
about  $12,000,  and  shortly  afWr  made 
an  assignment  for  the  benefit  of  his  cre- 
ditors, by  which  it  appeared  that  he 
was  largely  indebted.  The  assignees 
paid  fifty-five  per  cent  of  his  debts.  Up 
to  the  spring  of  1820,  many  of  his  neigh- 
bours, and  among  them  the  mother  and 
another  brothcr-iu-law  of  J. ,  loaned  him 
different  sums  of  money:  Ildd,  lliat 
B.^  K.,  the  guardian,  was  notcfaai^geable 
with  the  loss  upon  the  bond  he  had  taken 
of  J.  W.-'Jiinagmacherv.  Kimmel^9ff7, 

2.  More  ought  not  to  be  expected  from 
guardians,  than  common  prudential  care; 
xi\e9  should  not  be  made  liable,  unless 
under  un&vourable  circumsianoes,  their 
acts  expose  them  to  the  animadversion 
of  the  law,  for  supine  negligence,  shew- 
ing carelessness  of  duty,  and  of  the 
ward's  interest:  or  where  the  loss  is  oc- 
casioned by  their  own  act,  in  eiving 
credit,  without  takin^^  seciu*ity. — Sfid 

3.  So  if  a  guardian  has  m  his  hands  money 
of  his  ward,  and  puts  it  out,  he  will  ge- 
nerally be  liable,  unless  he  take  surety 
in  tlie  note,  &c.  not  so  if  he  take  a  mort- 
mge  on  land,  and  an  old  title,  un- 
known at  the  time,  should  sweep  away 
the  property  mortgaged. — lUd, 

4.  But  where  the  fund  never  actually  came 
to  the  hands  of  the  guardian,  there  is  a 
diflferencv;  he  is  not  bound  instantly  to 
sue  in  all  directions,  if  to  all  appearance, 
the  money  is  safe. — Ibid. 

5.  Previously  to  the  settlement  of  an  ac- 
count in  the  Orphan's  Court,  an  action  of 
agsumpsit  will  not  lie  by  the  ward  against 
his  guardian,  to  comnel  such  settlement 
and  payment  of  the  balance. — Bovmum 
V.  HeiT'a  Exeyty  282. 

6.  A  settlement  made  by  the  guardian  once 
in  every  three  years  in  pursuance  of  the 
3d  section  of  the  act  of  the  31  st  March, 
1821,  is  not  concluJve  upon  the  ward, 
but  may  be  impeached  upon  the  final  set- 
tlement of  the  account  when  the  ward 
arrives  at  full  age. — Ibid 

7.  Upon  the  death  of  a  guardian  before  the 
settlement  of  his  at  count,  his  represen- 
tatives may  be  cited  and  compelled  to 
seltlo  it. — Ibid 

HABEAS  CORPUS. 

Sw  Error,  7. 

t 

HIGHWAY. 

See  RoAns  and  BRrnoss. 

HUSBAND  and  WIFE. 

See  Executors  and  Administrators,  C. 

Extinguishment  and  Satisfaction,  4. 

Frauds  and  Perjuries,  1.    Intestate 

and   Decedent,  5.      Limitations,  4. 

Parent  and  Child,  2. 
I.  Wherever  a  husband  and  wife  can  sue 

or  be  sued  by  adversar)'  process,  an  ami- 
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cable  aetion  can  be  entered,  and  she  and 
her  rights  are  as  much  bouii<\  as  if  the 
proceeding  had  been  adversary. — Gratz 
,v.  Philips,  333. 

S.  An  assignment  by  a  iiusband,  under  the 
insolvent  laws,  of  his  wife's  choses  in 
action,  defeats  her  right  of  survivorship, 
in  case  he  dies  before  they  are  reduced 
into  possession. — Bidntdne  v.  Utdtriy  373. 

3.  For  civil  purposes,  reputation  and  coha- 
bitation are  sufficient  evidence  of  nuu> 
riage. — Seruer  ▼.  JBoroer,  450. 

INCUMBRANCE. 

See  Vendor  and  Vendee. 

INFANT. 

Sec  Parent  and  Child, 
INQUISmdN. 
See  Execution. 

INSOLVENT. 

See  Orphans*  Court,  3.  Limitations,  8. 
Husband  and  Wife,  3. 

1.  The  trustee  of  an  insolvent  debtor,  canr 
not  sustain  an  action,  in  right  of  tlie  in- 
solvent, without  having  first  given  bond. 
•^Jmmel  Y.Stoever,  262. 

2.  A  bond  executed  with  security,  and  filed 
upon  the  trial  of  the  cause,  is  not  suffi- 
cient.— Ibid. 

3.  In  the  case  of  an  application  for  the  be- 
nefit of  the  insolveiit  laws,  the  decree  of 
the  court,  " Procetdiugs  quaslied  by 
order  of  the  court,"  is  conclusive  evi- 
dence that  the  applicant  did  not  comply 
M  ith  the  terms  of  his  bond;  and  the  cause 
of  such  order  cannqt  be  inquired  into 
coUaterallT. — Beibier  v.  Boat,  267. 

4.  It  i»  the  duty  of  the  ap])Iicant  to  sur- 
ix-'nder  hiimelf  to  prison,  if  he  fails  to 
comply  with  all  tiling  required  by  law 
to  entitle  him  to  be  atschaxved. — Ibid, 

5.  Qttere,  Whether  the  court  has  power  to 
recommit  the  applicant,  except  he  has 
been  g:uilty  of  iraud. — IldiL 

6.  After  an  insolvent  bond  is  forfeited,  the 
issuing  of  an  v4&.  Ca,  So,  by  the  same 
plaintiff*,  upon  which  the  insolvent  gave 
another  bond,  and  was  Bubsequeotly 
discharged  by  law,  is  not  a  waiver  of  his 
rieht  of  action  upon  the  first  bond. — 
UeUnery,Ba8t,k67. 

7.  The  statute  of  limitations  does  not  run 
against  debts  due  by  an  insolvent  debtor. 
Lapse  of  time,  much  greater  than  that 
allowed  by  the  statute,  may  raise  the 
presumption  of  the  payment  of  such 
debts;  but  when  the  debtor  retiu'ns  no 
fund  but  a  debt  to  become  due  on  a 
future  contingency,  no  presumption  of 
payment  would  arise  before  the  fund 
came  to  hand.— /Va/A«rV  Jpp.  322. 

8.  The  trustee  of  an  insolvent  debtor,  hav- 
ing in  his  own  name  sued  a  mortgage 
given  to  the  insolvent,  obtained  a  judg- 


ment, and  issued  a  Lev.  Fat.  thereapon; 
by  virtue  of  which  tlie  sheriflT  sold  the 
mortgaged  premises,  and  receivMl  the 
purcha^  money:  Heltl,  that  in  a  suit 
brought  against  the  sheriff,  to  recover  the 
money  fi*om  him,  he  cannot  set  up  as  a 
defence,  that  the  trustee  had  never  given 
bond  as  required  by  the  act  of  Assembly. 
—Bean  v.  Fattan,  437. 

INTESTATE  and  DECEDENT. 
See  Sheriff  Sale,  3     Pleading,  7,  8,9. 
Executors  and  Administrators,  I,  2, 
3, 4,  5.    Principal  and  Surett,  I. 

1.  A.  leaving  several  children,  devised  to 
his  son  B.  a  tract  of  land,  he  ^ying  fifty 
dollars  an  acre  thcref  jr;  to  his  son  C.  a 
tract  of  land,  he  paying  sixty  dollars  per 
acre  therefor;  the  amount  of  money  so 
payable  to  be  equall}^  distributed  among 
all' his  children.  B.  took  under  his  fa- 
ther's willy  made  several  payments  ac- 
cording to  its  direction,  and  died  leaving 
cliiidreu:  his  administrators  having  ob- 
tained from  the  Orphan's  Court  an  order 
to  sell  his  real  estate  for  the  payment  of 
debts,  sold  the  same  subject  to  the  pay- 
ment of  the  balance  of  the  money  due 
under  his  father's  will:  BeltL,  that  the 
administrators  sold,  and  the  purchaser 
took  nothiog  but  the  laud^  and  was  not 
entitled  to  the  interest  v  hich  B.  had  in 
tlie  land  of  his  brother  C.  under  his  Ci- 
ther's w\\\.—Uege  V.  Hege, 91. 

2.  A  purchaser  ot  land,  sold  by  an  ad- 
ministrator, by  an  order  of  the  Orphans' 
Court,  takes  the  land  di»:hai^ed  of  the 
lien  of  a  Xe^cf.—JStLanahan*^  ExeVt 
V.  M*Laiiahim*8  ^dm'r,96. 

3.  In  PeiHis}  Iv^inia,  where  lands  are  assets 
for  tlie  payment  of  debts;  it  is  most  just 
to  afford  'the  terre-tenant,  who  is  the 
party  to  be  affected,  an  opportunity  to 
contest  the  debt — ai»d  the  plaintifif  may 
do  so. — Bimes  v.  Jacobs ^IS^ 

4.  J.  M.  obtained  patents  for  his  real  estate, 
and  executed  to  the  commonwealth  mort- 
gages for  the  purchase  money,  and  died: 
administration  upon  his  e&tate  issued  to 
his  son.  1  he  real  estate  was  divided,  ap- 
praised, and  taken  by  the  son,  and  the 
other  children,  in  purparts  of  unequal 

?|nantity  and  value.  It  was  appraised  at  its 
ull  value  without  any  deduction  on  ac- 
count of  the  purchase  money.  The  ad- 
ministrator paid  the  purchase  money  out 
of  the  personal  estate:  Beld^  That  the 
payment  was  a  good  one,  and  the  admi- 
nistrator entitled  to  a  credit  for  it. — 
King  V.  MojTtson^a  ^dnrr^  1 88. 

5.  Where  under  proceedings  in  partition 
in  the  Orplians' Court  to  divide  ie  l*nd» 
of  S.  the  same  was  appraised  and  taken 
by  M.  who  Iiad  manied  one  of  the  chil- 
dren of  S.  and  who  acknowledged  recor^ 
nizances  to  the  other  children  for  their 
sliares:  the  wife  of  M.  can  claim  noUiing 
against  her  husband  or  a  purchMer  of 
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biieiUte,  bat  the  undhrided  tbm  vhieh 
denended  to  her,  and  whieh  remaini 
nectfieallx  in  land  after  all  the  purposes 
^  dittribuiion  haTe  been  answered. — 
J9hn$on  T.  Mattotij  371. 

6.  An  administration  account  stated  and 
filed  in  the  Register's  office,  is  not  a 
eomplianee  with  a  recognizance  condi- 
tioned for  die  settlement  of  an  acooont, 
and  upon  suit  upon  that  recognizance  br 
one  or  the  heirs  of  the  estate  which 
the  administrator  represented,  he  is  enti- 
tled to  reooTer  nominal  damages,  al- 
though the  JU17  may  believe  that  his  in- 
terest in  the  estate  had  been  paid  to  him. 

.  ^-^Commonwealth  t.  Netu^roon^  401. 

7.  A  mortgage  unrecorded  in  the  lifetime 
of  the  mortgagor,  has  no  preference  over 
other  specialty  debts,  out  of  the  proceeds 
of  the  saJe  by  the  sheriff  of  the  mort- 
gaged premises,  after  the  decease  of  the 
mortgagor.— ^dSamt'  appeal,  4AJ, 

JOINT  PURCHASERS. 
See  PiBTinasaip  4. 
1.  Joint  purchasers,  without  an  agreement 
of  partnership,  would  not  be  entitled  to 
the  remedies,  nor  subject  to  the  respon- 
sibilities of  partners.— Cofn^^^eO't  JSrVt 
▼.  Colhoun'8  Adm'roy  140. 

JOINT  OR  SEVERAL  LIABILITY.^ 
SeeExmrouisHMKirrand  SATiiPiimoir,l. 

JUDGMENTS. 
See  ExmreuiaEXBHT  and  Sathpacttoit, 

3.       PLBADIWe,    a.       PRACTICE,     1,     7. 

Sii»BWP»§  Sali,  1,  «,  9.    Taama  Ti- 
XAHTS,  1.    TBUsra,  5, 6. 7.    Wills,  2. 

I.  The  retind  of  a  judgment  by  an  amica- 
ble Scire  Fadao  Pott  Jtmaan  et  diemy 
'creates  a  lien  upon  the  real  property  d 
the  defendant,  acquired  after  the  entry  of 
the  original  judgment— C&J>p»iijner  v. 
*    ^flcr,  64. 

8.  A  Scire  Facias  continues  the  lien  of  a 
judgment  upon  land,ralthough  the  occu- 
piers, who  are  lessees  from  year  to  year 
of  the  defendant,  have  not  had  the  writ 
served  upon  them. — Rid, 
8.  M.  obtained  judgment,  in  November, 
1808,  upon  which  he  issued  a  tci.  fa,  to 
August  term,  1810,  to  which  the  plea  of 
payment  was  put  in,  and  issue  joined 
hereon.  His  counsel  was  appointed 
president  judee,  and  in  1816  a  list  of 
causes  in  whidi  he  had  been  concerned, 
and  among  them  this,  was  certified  for 
a  special  court.  On  this  list  the  words, 
**  oeUled  tayt  Mr.  Duncan,"  were  writ- 
ten in  tibe  hand-writing  of  the  judge,  b 
the  entry  of  this  cause;  and  again,  on 
another  list,  certified  in  1817,  the  word 
"  settled."  Mr.  D.  was  counsel  for  the 
defendant,  and  these  entries  were  never 
'  tranifenredfirom  the  trial  lists,  but,  in 
lan,  th^  were  on  motioa  ortetd  to 
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be  stricken  out,  and  in  18f5,  a  verdki 
and  judgment  rendered  for  the  plalntiir: 
Mela,  tluin  the  lien  of  the  judgment  re- 
mained, and  was  not  postponed  to  a  jud^ 
ment  obtained  asainst  the  defendant  after 
these  entries  had  been  made,  and  before 
they  had  been  stricken  out^ — JUbono'* 
^ifoiVt  V.  Mne,  129. 
4.  A  bond,  with  a  warrant  of  attorney  to 
confess  judgment,  authorizes  the  entry  of 
but  one  ju^^ment:  the  entiy  of  a  second, 
upon  the  same  wairant^  is  wholly  irre- 


gular.— Ulrich  V.  Vonrida,  345. 

5.  The  issuing  of  a /m /aaa«  witbin  a 
year  and  a  day,  and  a  levy  upon  pierso- 
nal  propertT,  subject  to  former  levies,  or 
on  personal  property  as  per  inventory 
annexed,  or  a  return  of  mula  bonOj  does 
not  ke^p  alive  the  lien  of  a  judgment  be- 
yond five  years,  from  the  return  day  of 
the  term  to  which  it  is  entered. — JBetM*9 
Appealy  271. 

6.  Upon  a  transcript  of  the  judgment  of  a 

i'ustice  of  the  peace,  entered  as  a 
ien  upon  land,  tne  five  ^ears  within 
which  a  oarejadaa  shall  issue,  to  pre- 
serve the  lien,  must  be  computed  ntim 
the  firs^  day  olf  the  term  to  which  it  is 
entered,  and  not  frtmi  the  actual  date  of 
the  entiy.— JWdL 

7.  Executors  who  w&e  audiorized  to  sell 
the  real  estate  of  their  testator,  fior  the 
payment  of  certain  legacies,  sold  the 
same^  and  afterwards  settled  their  ac- 
count in  the  Orphans'  Court,  by  which  it 
appeared  there  were  assets  to  pay  the 
legacies:  the  legatees  afterwaras  filed 
refunding  bonds,  and  brought  suits 
against  them  as  executors,  and  obtained 
judgments:  Held,  That  such  judsments 
are  not  lien»K>n  the  real  estate  of  the  exe- 
cutor.-.^ CuUoch  V.  Samplers  £xV», 
482. 

8.  A  judgment  entered  upon  a  bond,  in  the 
penaltf  of  one  hundred  dollars,  wi&  a 
warrant  to  confess  a  judgment,  having  a 
condition  thereunder  written,  that  uie 
obligor  will  pay  a  fine  and  bill  of  ooats, 
Uien  uncertain  as  to  amount,  is  valid. — 
Boldent.BidLJm. 

9.  The  order  of  the  Court  of  Commdn 
Pleas,  4>pening^  a  judgment  and  letting 
the  defendant  into  a  defence,  does  not 
destroy  the  lien  from  the  original  date  of 
iu  etiiaj.'-'SieinMd^t  AMeal,  481. 

10.  The  land  of  D.  H.  having  been  levied, 
and  advertised  for  sale  by  the  sheriff  on 
a  venditioni  exponao,  bdfore  the  day  of 
sale,  D.  U.  by  a  verbal  agreement,  tnms- 
Cured  the  surplus  of  what  the  land  mig^t 
sell  for^  beyond  the  payment  of  ineiUD- 
brances,  to  L.  S.  to  indemnify  him 
asainst  oertain  liabilities.  Two  daya 
after  the  sale,  before  the  deed  was  ae» 
knowledged,  and  before  all  the  purohasa 
money  was  paid,  A.  D.  H.  entered  a 
jodginent against D.  H.  and  isaoed  a^ 
fa.  whk  dhreetions  to  the  sheriff  to  m- 
tainthemrplas:    AM,  Thflt  the  jnlf- 
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mcnt  entered  after  the  day  of  stle,  was 
not  a  lien  on  the  landt  and  tke^.  fa.  could 
not  take  the  money,  because  Uie  agree- 
ment between  D.  R  and  L.  S.  was  a* 
legal  transfer  of  it  befi>rc  it  issued. — Hahn 
T.  Srmth,  484. 

JUROR. 
See  JuKT. 

JURY. 
See  Errok,  18^.     Evidekck,  19.     Prac- 
tice, 4. 

1.  The  oonrt  nisuined  the  challenge  of 
a  juror  on  the  ground  that  he  was  sub- 
poBnaed  as  a  witness  to  impeach  the  cre- 
dit of  another  important  witness,  who 
was  to  give  evidence  in  the  cause  in 
which  he  was  called  as  a  juror. — Chett 
▼.  Che99y  S3. 

JUSTICE  OF   THE  PEACE  and  AL- 
DERMAN. 

Sec  Costs,  1,  6.  JrDowrjrrs,  6.  Office 
and  Officer,  1.     Recooiikaxcs,  I. 

^1.  Ajustieeof  the  peace,  being  a  judicial 
offik»er,  must  hnve  his  court  or  place  of 
administering  justice:  and  in  order  to 
the  validity  of  an  amicable  judgment 
upon  his  docket,  the  partv  confessing 
the  same  must  be  before  him,  and  at  his 
ofAoe. — Kingv.  Km^*8  jfrfmV,  15. 

S.  In  a  case  which  originated  before  a  Jus- 
tice of  the  Peace,  M>m  whose  judgment 
there  was  an  appeal  to  the  Common 
Pleas,  where  a  verdict  and  judgment 
was  rendered  for  a  sum  exceefling  the 
jurisdiction  of  the  justice,  this  court  af- 
firmed the  judgment  upon  the  plaintiff 's 
releasing  the  excess,— /)arrflX  v.  Wflr^ 
mch^  21. 

5.  A  Jofltioe  of  the  Peace  has  power  to  su- 
persede an  execution  issued  ny  him:  and 
such  supersedeas  will  exonerate  the  con- 
stable fix>m  liability. — Shuman  v.  PfmttXy  . 
61. 

LANDS  and  LAND  OFFICE. 
See  StJRVSTOR,  1.    Parevt  and  Caiu),  3.  ^  i 

1.  A  precisely  descriptive  warrant  must  be 
followed  up  with  reasonable  attention, 
in  order  to  give  title  from  its  date.  So 
of  a  vague  warrant  from  the  time  of  sur- 
vey.—CAom^ert  v.  Mifflin,?^, 

S.  If  an  owner  of  a  vugtie  or  removed  war- 
rant has  suffered  it  to  remain  unretumed 
for  more  than  twenty-one  ^ears,  and  du- 
ring that  time  has  exercised  no  act  of 
ownership  upon  the  hmd,  the  State  or 
any  person  has  a  right  to  consider  it  as 
derelict,  and  whoever  purchases  and 
pays  for  the  land,  under  such  circum- 
stances, has  a  good  title. — Ibid. 

S.  Query.— Whether  the  law  is  not  the 
aame  tn  some  cases,  as  to  precisely  de- 
•eriptiTe  warrants.- iiM^ 


4.  An  anplieatioD  and  survey  may  be  abaa- 
doueo,  but  whether  or  uot,  depends  on 

-  the  (aeU  to  be  found  bv  the  iury.  The 
payment  of  fees  of  office,  ot  surveving 
fees,  and  returning  tne  survey,  are  ^Kts 
tending  to  repel  the  presompiion  of 
abandonment — Mdlemanv,  J^toBtcnon, 
454. 

5.  An  application  obtained  in  1766,  and  the 
land  oiixamMiribed  by  a  survey  marked 
on  the  ground,  but  the  owner  cf  the  sur- 
vey neglects  to  have  it  returned,  and  re- 
fuses to  pay  the  burveyiit^  fees,  and  it 
continued  in  this  way,  until  1785,  when 
a  warrant  issued  for  the  sanoe  land  to 
another:  Meld^  That  the  title  of  the 
warrantee  shall  be  preferred. — lidd. 

6.  \\  hen  it  was  proposed  to  aeU  deprecia- 
tion lauds  at  auction,  the  countiy  was 
divided  into  districts,  and  the  landis  sur- 
veyed. And  when  the  plan  of  sale  bj 
auction,  uas  abandoned,  and  the  country 
thrown  open  to  settlement  or  sale  in  ^e 
ordinary  mode  by  warrant  from  the  land 
office,  the  oountr}*  was  again  dividedioto 
districts. — Evaiu  v.  BaUtxfy  489. 

7.  It  is  understood  that  the  boundaries  of 
these  districts  of  1792,  were  not  the  same, 
in  g>;neral,  with  the  boundaries  of  the 
depreciation  Oibtrieta. — Ibtd. 

8.  If  tlie  surveyors  of  adjdnipg  distrieu 
agreed  upon  the  dividing  line  between 
tm;ir  respective  districts,  or  adopted  a 
line  already  run,  such  line  is  to  be  eou- 
bidered  the  line  between  ihem;  although 
it  should  be  asoertained  by  survey  to 

f;ive  the  district  less,  or  more,  than  by 
aw  was  allotted  to  a  district^  and  aor- 
veys  made  by  the  sun^yors  of  the  re- 
spective districts  within  such  line,  in 
tlieir  respective  districts,  are  good. — 
Ifnd. 

9.  After  the  lapse  of  forty  years,  eridence 
is  not  required  how  such  line  wns  nm, 
when  run,  &r  by  whom:  on  proof  that 
the  respective  surveyors  had  surveyed  to 
such  ancient  line  as  a  boundary  in  tbeif 
respective  distrieu,  it  should  be  consi- 
dered as  tlte  regular  legal  district  line. — 
Ibid. 

10.  The  mode  of  appropriating  donations 
in  land,  to  the  officers  and  aoldiers  of  the 
Pennsylvaitia  line,  in  the  revolution, 
adopted  after  the  .war. — LMe  v.  Bodgt^ 
501. 

11.  The  officers  of  the  government,  eotrost- 
ed  with  the  appropriation  of  donation 
land,  could  at  no  time  give  a  patent  to  an 
applicant  for  any  tract  he  might  ask. — 

12.  A  patent  for  a  tract  of  donation  land  ta 
void,  imless  given  after  dru^  ing,  and  for 
the  number  drawn, — IbitL 

13.  If  one  man  drew  a  number,  and  a  pa- 
tent for  the  land  designated  by  that  num- 
ber were  issued  to  another  man,  iuch 
patent  would  be  void;  and  the  man  who 
drew  the  number  would  be  entitled  to 
the  land.— TStdL 
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14.  Where  any  officer,  or  soldier  onoe 
drew  a  Dumber,  in  no  e?eiit  oould  he,  or 
any  one  in  bit  name  or  rivbt  afterwards 
draw  another  tract. — Jbia. 

15.  Independent  of  any  other  evidence,  a 
patent  for  donation  land  would  be  pn^ 
sumptiTe  evidence  that  tlie  patentee  had 
drawn  the  number  for  which  such  patent 
had  issued  to  biro;  although  his  name 
did  not  appear  in  the  comptroller's  list, 
or  on  the  general  draft — ibid. 

16.  But  such  presumption  would  not  pre- 
vail where  his  name  did  appear  in  ano- 
ther number,  and  a  patent  had  issued 
to  him  for  that  number,  and  where  the 
number  for  which  his  patent  issued, 
without  having  his  name  in  it,  was  sub- 
sequent!)' drawn  from  the  wheel  in  the 
name  oi  another. — Ibid, 

LANDLORD  and  TENANT. 
See  Wat-qoiko  Cbop,  I,  «. 

1.  A  purchaser  at  sheriff's  sale  before  the 
deed  is  acknowledged,  has  not  such  a 
title  to  the  land  struck  down  to  him,  as 
will  authorise  him  to  give  a  lease  of  the 
premises;  and  if  he  does  give  such  a 
lease  to  the  defendant  as  whose  property 
it  was  ^old,  it  will  not  create  the  relation 
c^  landlord  and  tenant  between  them,  so 
as  to  estop  the  lessee  from  disputing 
the  title  of  the  lessor.— ffo//  v.  Bamcr, 
4012. 

2.  The  general  rule  of  law,  that  a  tenant 
shall  not  dispute  the  title  of  his  landlord, 
is  restricted  to  cases  in  which  the  lease 
has  been  fairly  obtained,  withottt  anv 
misrepnsentation,  management  or  fraud. 


— /6»5. 


LEGACY. 


See  ExEcuToas  and  Admwisteators. 

1.  To  recover  a  legacr  char|;ed  upon  land, 
the  most  approved  fbrm,  is  to  brmg  the 
suit  against  the  executors  wid  the  terre- 
tenants  of  the  laud  generally  by  name. — 
MLanahan  v,  M^ijanahan  AdrnV  95. 

S,  If  the  terre-tenanU  have  not  all  been 
summoned,  the  plaintiff  may  prav  a  writ 
to  summon  the  person  ail^'d  to  be 
terre-ieiiant;  and  by  this  means  he  may 
be  made  a  party  in  tlie  same  manner  as 
if  he  liad  been  summoned  or  returned 
by  the  sheriff,  as  terre-tenant  of  the  laud. 
"Ifnd. 

3.  When  a  testator,  by  his  will,  blends  his 
rod  and  personal  estate,  he  thereby 
charges  his  land  with  the  payment  of 
legacies. — Ibidj 

4.  Arpl  evidence  of  the  declarations  of  a 
testalorlH  the  time  the  will  was  written, 
may  be  received  in  evidence,  to  support 
the  presumption  that  the  le|,ac^  w  as  re- 
deemed bv  the  testator  in  his  lifetime. — 
Baily  v.  ^nyder't  Ex'rt^  126. 

LIBERARI  FACIAS. 
Sec  ExicmoH. 


LIENS. 
,.See  JuDOME^iT.  RicoGXizixii.  Will,  2 
1.  Lien  creditors  are  to  look  to  tlie  applica- 
tion of  the  fimd  on  which  they  nave  a 
lien,  at  their  peril:  ever^  thing  which  a 
due  attention  to  their  intere^  would 
have  entitled  them  to  receive,  being  con- 
sidered as  paid  by  operation  of  law,  as 
regards  the  debtor. — Firmey^a  Aitti'r  v. 
The  CommonxoeaUh,  240. 

LIMITATIONS. 

1.  Every  owner  is  in  possession  until  some 
person  actually  enters  on  him  under  an 
adverse  claim,  and  the  statute  of  limita- 
tions begins  to  run  from  the  time  actual 
ad^'ersepossession  is  taken  onlv. — Car' 
lisle  V.  StitUr,  6. 

2.  The  disability  of  marriage  cannot  be 
added  to  the  prior  disability  of  infancy, 
to  avoid  the  operation  of  the  statute. — 
Ibid. 

3.  W.  L.  owned  a  tract  of  land  containing 
two  hundred  and  eighty-seven  acres, 
under  an  application  and  survey,  of 
which  he  never  had  actual  possession, 
and  died  in  1784,  leaving  issue  Elizabeth 
in  her  minority,  who  at  the  age  of 
twenty,  married  J.  C.  in  April,  1787. 
At  the  time  of  the  death  of  W.  L.  all  but 
eighty  acres  of  the  said  ti'act  wak  held 
adversely  by  C.  S.  under  a  younger 
title,  by  improvement,  wairant  and  sup- 
yey,  who  in  1795,  bought  under  another 
title,  the  said  eighty  aeres,  and  took  pos- 
session, which  was  held  by  those  claim- 
ing under  him.  J.  C.  intermarried  with 
£.,  died  in  1815,  and  to  February  term, 
1818,  the  said  E.  C.  brought  ejectment: 
Held,  that  as  t')  so  mnch  of  thfe  tract  of 
which  said  C.  S.  had  adverse  possession 
at  the  death  of  W.  L.,  the  said  E.  his 
daughter,  was  barred  by  the  statute  of 
limitations,  but  that  as  to  the  eighty 
acres  of  which  the  said  C.  S.  took  aa- 
yerse  .possession  in  1793,  she  was  not 
barred. — Ibid, 

4.  When  the  right  to  the  eigh^  aoret, 
descended  to  £.  C  in  law  she  acquir- 
ed the  possession,  and  the  true  oonstrue- 
tion  of  the  act  of  limitjitions  gives  a  feme 
covert  the  same  time  when  adverse  pot- 
session  is  taken  of  her  lands  while  she 
is  covert,  as  it  would  have  given  her  if 
there  had  been  adverse  possession  and 
the  lands  had  descended  to  her  when  she 
was  covert — Ibid, 

5.  The  acknowledgment  of  a  debt,  batred 
by  the  statute  of  limitations,  by  a  partner 
aner  the  dissolution  of  the  partrasrship, 
does  not  operate  to  revive  the  debt,  and 
avoid  the  statute  of  limitations  as  to  the 
other  partners.— &MriyAl  y.  Craighead^ 
1J7. 

6.  If  one  joint  purohaaer  pay  tbeaeeming 
inter^  on  the  purahase  money,  from 
time  to  time,  a  right  of  aetion  for  a 
moiety  of  each  payment  would  arise 
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i&ilantly  to  the  other  joinl  porehater, 
which  would  be  barred  bj  w  lapie  of 

.  six  jean  from  the  pajrmeot  before  nut 
brooght— Cwi^iTf  fjerv.  CoUwunU 
JltbA-,  140. 

7.  The  redemption  of  a  pawn  is  not  affeeted 
by  the  statute  of  limitations,  which  runs 
oolj  from  the  conversion  of  the  thing 
pawned.  But  a  simple  contract  debt  is 
not  protected  from  the  statute,  because 
accompanied  with  a  pledee  as  a  collate- 
ral securitT.— 3oyd*«  ^omV  t.  WUaotu 
«16. 

B.  Bj  the  express  provision  of  the  insolTent 
law,  the  statute  of  limitations  does  not 
run  against  debts  due  by  an  insolvent 

f .  In  an  action  for  money  bad  and  received, 
brought  to  A^ril  term,  1835,  to  recover 
the  amount  paid  on  an  article  of  agree- 
ment for  the  sale  of  land,  which  was  en- 
tered into  between  the  parties,  in  the 
▼ear  1800.  where  nothing  had  been  done 
by  the  defendant  until  1834,  which  would 
entitle  the  plaintiff  to  rescind  the  con- 
Iraet,  the  statute  of  limitations  is  insuffi- 
cient to  bar  the  action. — Ldnhart  v.  For^ 
ringer  ^  493. 

MAUCIOUS  PROSECUTION. 

1.  An  action  for  maliciously  suinr  out  a 
eatia»  adretpfmdendum^  and  holding  the 
defendant  to  bail,  is  not  to  be  favoured; 
and  clear  proof  of  want  of  probable  oanse 
is  necessary  to  support  it— Zeorifl^ff 
Eacectttwn  v.  Beathore^  298. 

1.  As  a  general  rule,  it  may  be  laid  down, 
that  iuch  an  action  cannot  be  supported, 
when  in  the  orignal  action,  the  detendant 

.  was  obliged  to  set  up  some  collateral 
matter  by  way  of  defence,  which  did  not 
appear  on  the  declaration  or  the  face  of 
me  instrument  declared  on. — Ibid, 

MORTGAGE. 
See  Aonrr  and  Factor,  1.  Assim,  1,  ft. 
Feavd,  2.    bmsTATB  and  Dxcsdutt, 
7.    8iiBBipr*s  Salb,  1,9. 

MUNICIPAL  LAW. 

See  FoBXiOH  Laws  and  JnnGMurrt,  1. 

NEW  TRIAL. 

See  pBAcncx,  5. 

OATtt 

See  Ereok,  19.   Shxmip's  Sali,  la 

1.  The  prothonotaiy  of  the  Court  of  Com- 
mon Pleas,  has  no  power  to  administer 
the  oath  required  to  obtain  a  writ  of 
error.— jPiimrdy  v.  Zemt,  14. 

OFFICE  and  OFFICER,  de  facto  and 

dejure. 
See  EyzDBirGx,  5.    PsoTHOiroTABiBa  and 

Clsbks  Of  CoirmTt,  8. 
1.  Wherever  a  person  has  colour  of  autho- 
rity, and  acts  under  a  commission  from 
<he  appointing  power,  but  which  it  may 


be  alleged  has  been  forfeited  by  soiae 
act,  pertiaps  of  ai^  eqoivoeal  nature,  b 
dl  such  cases  the  validity  of  the  commis- 
sion cannot  be  examined  in  a  suit  in 
which  he  is  not  a  party.  If  a  penon 
uaoips  an  aothoritjr  to  which  he  lia«  no 
title  or  colour  of  tide,  his  aeu  would  be 
simply  void.  But  a  colourable  title  to 
an  office,  can  be  examined  only  in  a  mode 
in  which  the  officer  is  a  party,  and  before 
the  proper  tribunal,  the  Si^reme  Cout, 
in  yihom  by  act  of  assembly  all  the  au- 
thority of  the  King^  Bench  b  vested. 
It  is  not  therefore  competent,  when  a 
deposition  is  offered  in  evidence,  and 
the  c<mimis8ioo  of  the  justise  of  the 
peace,  before  whom  it  was  taken,  is 
shown;  to  prove  that,  after  he  was  com- 
missioned, he  removed  out  of  his  pro- 
per county,  where  the  d^osidon  was 
taken,  and  thereby  vacated  his  offlwe.— 
Jtf»JRmv.  Somert,  297. 

OFFICIAL  BOND. 

See  EnnsirGs,  5.     Sheutp,    1.     Pu- 

scuFTioM  and  PRxauMFnoir,  2. 

ORPHANS'  COURT. 

See  IirrarrATs  and  Dbcxdent,  5.  Guab^ 
DiAN  and  Ward. 

1.  Theologians' court  has  full  power  and  an- 
thoii^  to  setae  the  account  of  a  guardiaa, 
and  if  a  balance  is  found  to  Ee  in  his 
hands,  when  the  ward  arrives  at  a  fhU 
age,  to  compel  the  payment  of  it,  fay  air 
tachment  or  sequestration  of  die  goods 
or  lands  of  the  accountant — Unman  v. 
Berr^t  £rV»,  383. 

3.  Upon  the  death  of  a  guardian  befioR  the 
settlement  of  his  account,  his  rtptxam- 
tatives  mi^  be  cited  and  compelled  to 
settle  it;  and  the  Orphans'  Court  maj 
exercise  the  same  power  to  compel  them 
to  pay  over  the  balance  as  th<^  would 
anunst  the  guardian  himsel£— JJUdL 

8.  A  fund  belonging  to  J.  O.  was  brought 
into  the  Orphans'  Court  for  distribution. 
—J.  O.  had  taken  the  benefit  of  the  in- 
solvent laws  in  1800,  the  assignees  then 
appointed  had  not  qualified,  and  weie 
dead:  Heldy  That  the  Orphans'  Court 
should  retain  this  fund  until  the  next 
term  of  the  court  at  which  he  was  dia- 
char|^,  to  have  assignees  appointed  to 
receive  it,  but  if  none  were  then  ap- 
pointed, it  should  be  paid  to  J.  O.— 
Feathert'  Appeal^  322. 

4  When  an  appeal  is  taken  fi^im  a  decree 
of  the  Orphisuis'  Court,  it  would  be 
wrong  in  that  court  to  order  the  money 
to  be  ^d  over  under  that  decree,  whQe 
the  recognixanee  is  writing,  or  tiK  partv 
bringing  in  his  bail— /UdT 

PARENT  and  CHIU>. 
1.  In  all  cases  of  conflicting  presamptkBi 
on  the  subject  of  legiUmacv,  that  in  &for 
of  innocence  shall  prevail.— iSbiecr  v. 
Bvwcr^  450. 
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tt  The  lUoMtion  of  an  improtonent  right 
bj  Uie  widow,  after  the  death  of  her  hna- 
band,  leanrinr  an  iiilant  two  years  of  age, 
will  not  bar  ue  right  of  sueh  infiuit  to 
reeorer  the  land,  when  it  airivet  at  full 
age,  eten  if  the  eonaideration  reedved 
by  the  widow  dioold  haTe  been  applied, 
to  the  rapport  and  maintenance  of  the 
ehild.— i^ 

3.  Query?  Whether  there  ean  be  an  aban- 
donment of  a  right  by  an  infimt— iMd 

PAROL  AGREEMENT. 
See  FBAVDi  and  Pbbjubiis,  1, 2,  S. 

PARTITION. 

See  Costs,  4. 

PARTNERSHIP. 

See  EmxsuismcxsT  and  Satisfactiov, 

1.   Joint  PuECHAsxR,  1.  LnuTAiioHs, 

5.     PLXAonrs,  11, 12, 13. 

1.  CampbeU,in  1805.  booght  of  W.  5000 
aeres  of  land,  at  $4  per  aere.  The  pur- 
chase was  at  a  credit  of  eight  years,  with 
interest  at  three  per  cent;  after  which  the 
principal  was  to  oe  paid  at  three,  six  and 
nine  years,  reserving  six  per  cent  on  un- 
,paid  balances.  By  settlement  made' in 
1819,  Campbell  had  paid  the  interest  to 
W.  ap  to  that  time)  and  $4429  42  on  ac- 
coont  of  principal.— The  liability  of  Col- 
hoon  to  contriDute  for  the  payments  of 
Campbell,  whether  more  or  less  than  his 
proportional  part,  would  depend  on  whe- 
ther the  parties  had  agreed  to  apportion 
the  profit  or  loss,  which  was  a  fiict  for  the 
yarY,-^Campbeu*9  JSxVt  t.  CoUiounU 
Adm'n,  140. 

S.  There  may  be  a  partoership  to  trade  in 
land,  and  it  may,  as  in  any  other  case, 
be  limited  to  purchasing  only,  the  profit 
and  loss  being  dirisible  as  stock;  but 
this  relation  does  not  necessarily  or  na- 
tnrall^jr  arise  from  the  bare  circumstance 
of  a  joint  purchase. — IbUL 

5.  If  Campbell,  as  a  joint  purchaser,  paid 
all  the  mterest  as  it  became  due,  a  nght 
of  action  for  a  moiety  of  each  payment, 
accrued  instantly  to  him  against  Colhoun, 
which  would  be  barred  by  the  statute  of 
limitation,  when  six  years  had  run  be- 
fore suit  brought. — JbitL 

4.  Inacaseof  partnership,  the  joint  effects 
belong  to  the  firm,  ana  not  to  the  part- 
ners, each  of  whom  is  entitled  only  to  a 
share  of  what  may  remain,  after  the  pay- 
ment of  the  partnership  debts,  ana  no 
greater  interest  can  be  derived  firom  a 
voluntary  assignment  of  his  share,  or  a 
sale  of  it  on  exeoution.-^Don«rv.  Stauf" 
fsr,  198. 

5.  A  preference  exists  in  fiivour  of  the  joint 
creditors  of  a  firm,  founded  on  no  meriu 
of  their  own,  but  on  the  eouity  which 
springs  firom  the  nature  of  Uie  contract 
between  the  partners  themselves.— /WdL 

6.  With  the  single  exception  of  a  joint  com- 
missioo,  whenever  the  partners  are  not 


individually  mvolved,  the  joint  creditors 
have  no  prefierence. — JbitL 

7.  A  separate  execution  creditor  sells  not 
the  chattels  of  the  partnership,  but  the  in- 
terest of  the  partner,  encumbered  with 
the  joint  debts;  and  the  joint  creditors 
have  therefore  no  claim  to  the  proceeds. 
—Ibid, 

8.  Where  the  smrale  creditors  of  each 
partner  proceed  by  execution,  the  sale 
of  the  partnenhip  effects,  under  the  exe- 
cution of  the  separate  creditor  of  one 
partner,  passes  the  interest  of  that  part- 
ner subject  to  the  equity  of  his  co-part- 
ner, and  the  execution  creditor  is  enti- 
tled to  the  price,  lliis  equit|r,  together 
with  the  remaining  interest  of  the  other 
partner  passes  by  a  sale  under  execution 
of  fdf  separate  creditor,  where  the  pur- 
chaser of  the  effects  is  the  same:  and 
this  whether  the  sales  be  made  conse- 
cutively, or  at  the  same  time. — IbitL 

9.  Query.— What  would  be  the  effect 
where  there  are  separate  purchasers  of 
the  shares  of  the  respective  partners.— 
Jbid, 

10.  One  partner  cannot  bind  his  co-partner 
by  deed,  although  it  be  given  in  a  trans- 
action in  the  course  of  the  business  of  the 
firm,  and  the  benefit  of  the  contract  be 
received  by  the  firm. — Hart  v.  Withert, 
285. 

11.  Each  partner  is  separately  the  agent 
of  the  rest,  with  authority  to  pay  the 
whole  or  an^  part  of  the  debts,  and 
payment  by  him  is  payment  on  joint  ac- 
count—Tyson   V.  Pollock,  375. 

PATENT. 
See  Lajtss  and  Laitb  Otfick,  1 1, 12,  IS,  15. 

PAYMENl'. 

See  Pmxscmipnoir  and  PmisuxrnoH,  1,2. 
PAWN. 

1.  The  redemption  of  a  pawn  is  not  affect- 
ed by  the  sUtute  of  limitations,  which 
runs  only  from  the  conversion  of  the 
thing  pawned.  But  a  simple  contract 
debt  is  not  protected  from  the  statute, 
because  accompanied  with  a  pledge  as  a. 
collateral  securi^.— J9oy<fs  A(im*r  v. 
Wilson,  216. 

PLEADING. 

See  AsBmumHTand  Awabd,  1,2.  Exi- 
cuToss  and  AnxiiriSTmAToms,  6.  Guam- 
DiAH  and  Wahd,  5.    Ihsoltint,  1,  8. 

LeOACT,     1.      PBACnCE,    4b      HUSBAKD 

and  WiFK,  4, 

1.  When  C.  came  of  age,  he  refused  to 
take  the  land  derisc^l  to  him,  and  an 
agreement  was  entered  into  between  the 
guardian  of  B.'s  children,  and  all  the 
other  children  qf  A.,  that  the  land  de- 
vised to  C.  should  be  sold,  and  the 
money  eipially  divided  between  them:  the 
land,  in  pursuance  thereof^  having  been 
sold  by  trmatees  appointed  for  the  pur- 
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poie.  and  the  meaej  in  tfaeir  hands,  it 
was  held  that  a  suit  would  not  lie  against 
them  in  the  names  uf  the  children  of  B., 
to  recover  their  share,  but  must  be 
brought  in  the  name  of  B.  ^s  admiuistra- 
ton,  there  being  debts  of  B.  *s  estate  jet 
unpaid. — Hegy  v.  Nege,  83. 

2.  WTin-e  suit  is  brought  a^inst  the  per- 
sonal representati^eH  ot  a  dec^ued 
debtor,  with  notice  to  the  tenants  in  pos- 
session of  the  land  upon  which  the  debt 
is  alleged  to  be  a  lien,  and  the  tenants 
appear  and  nuUie  defence,  they  are  con- 
cluded by  the  verdict  and  judgment:  al- 

>  though  they  may  not,  m  /act  have  put 
in  issue  the  question  of  lien:  and  in  an 
ejectment  brought  by  a  sheriflT's  vendee 
under  that  judgment  against  such  terre- 
tenants,  they  will  not  oe  permitted  to 
controvert  the  lien  of  such  aebt — fUmet 
V.  Jacob'9  153. 

3.  It  is  a  rule  of  pleading  that  whatever  is 
not  contested  at  the  proper  time,  is  con- 

4.  Even  »  here  the  terre-tenants  have  been 
called  upon  prematurely,  still,  if  they 
avail  themselves  of  the  occasion,  and  have 
a  fiur  opportunity  to  make  a  full  defence, 
they  are  concluded. — IbicL 

5.  In  Pennsylvania,  where  lands  are  assets 
for  the  payment  of  debts;  it  is  most  just 
to  aiford  the  terre-teuant,  who  is  the 
party  to  be  aflTeotcd,  an  oppoKonity  to 
contest  the  debt— and  the  plaintiff  may 
do  so. — Ibid. 

6.  If  an  executor,  upon  the  settlement  of 
an  account  of  his  tesutor,  allows  a  credit 
for  a  check,  this  is  not  such  an  adminis- 
tration of  this  part  of  the  ass'^ts  as  will 
preclude  an  administrator  de  bomt  notty 
from  sustaining  an  action  to  recover  the 
amount  of  the  check,  which  he  proved  to 
be  a  forgery. — Bank  of  Pomtylvaida  v. 
Jacobs*  »?amV,  161 

7.  A  promise  laiil  in  one  count,  as  ha\ing 
been  made  to  the  tes'ator  in  Ids  lifetime; 
and  in  another,  as  having  been  made  to 
his  administrators  after  his  death,  is  not 
such  a  mi<yoinder  of  counts,  as  will  be 
fatal  to  a  general  verdict  and  judgment. 
^Ibid 

8.  Wherever  the  funds  to  which  tJie  money 
and  the  costs  are  to  be  applierl,  or  out  of 
which  the  costs  are  to  be  paid,  are  the 
same,  aiul  tlie  money'  when  recovered 
would  be  assets,  that  tlic  counts  may  be 
joined. — Ibid. 

9.  Where  an  original  action  was  brought 
by  executors,  mnliciouMly  and  without 
probable  cauw,  in  an  action  thiTefor 
against  them,  they  must  be  siied  in  their 
individual  capacity;  a  urit  and  declara- 
tion, calling  them  executors,  is  not  mere 
description  or  surplusage,  but  is  error. 
-^Xcaritig^t  Er^ff.  Beashorey  252. 

10.  Where  an  award  had  been  made  s|^tnst 
the  de(t»ndants,  and  by  agreement  they 
were  let  into  a  defeifoe  on  the  meritay 
without  being  in  antf  degree  prejudiced 


by  the  award,  in  their  defeaoe,  diejr  are 
not  precluded  by  the  agreement  Irani 
putting  in  the  plea  of  tun  e§t  factwn^ 
and  availing  themselves  of  thie  bbct  that 
the  instrument  dei^ared  on,  waaexeeu- 
ted  bat  by  one  of  a  firm  only. — Uftri  y. 
mther9y9»5, 

11.  But  if  such  afpeement  had  that  effeot, 
it  would  be  waived  by  taking  isme  on 
the  plea  of  non  et  fitctum,  instead  of 
moving  to  have  it  stpiek  out. — Ibid, 

12.  When  suit  is  brought  against  several 
partners  upon  a  sealed  instrument,  exe- 
cuted by  one  for  all,  the  plaiutilf  can- 
not recover  against  the  partner  who  ac- 
tually executed  the  instrument  alone. — 
lUd. 

15.  A  plaintiflT  vrho  states  his  ease  more 
patlicularly  than  is  neeessair,  is  not 
Dound  to  the  strict  proof  of  cirenm- 
stances,  merely  because  they  have  been 
uimcoessarily  set  out  — HidtccH  v.  £n»u, 
383. 

14.  A  special  pica  that  a  domestic  attaeh- 
ment,  grounded  npou  the  same  cause  of 
action,  had  issued  m  another  eoon^,  and 
is  yet  pending,  is  a  plea  in  abatement, 
and  cannot  be  put  in  afler  issue  joined 
upon  a  plea  in  bur.'^Engie  y.  AWmib, 
442. 

15.  The  rule  is  diflierent  as  rerards  a  po- 
pular action:  there  the  pendancy  <a  a 
prior  action  extinguishes  the  title  of 
every  one  else,  and  uecesaarily  bars  the 
right— /6Mi 

16.  A  trial,  uiKHi  the  plea  of  payment,  is 
not  a  waiver  by  the  defendant  ot  a  joinder 
in  demurrer  to  another  plea  put  in  by 
him;  thus  when  thereisajoinner  in  de- 
murrer, and  the  defendant  is  legally  en- 
titled to  a  judgment  thereon  in  his  favor, 
but  the  cause  being  tried,  upon  tlie  plea 
of  payment,  and  a  verdict  rendered  for 
the  plaintiff,  it  is  error  for  the  court  to 
ei.ter  a  judgment  upon  that  yerdiet — 
H'Ulard  v.  Mwrity  480. 

POSSESSION. 
See  E«CT3fB5T,  2.     Llmitatio58,  1. 

PRACTICE. 
See  Bail,  1,2.  CiacmT  Coprt,  1,  S,  3,  4, 
5, 6.  Eat  rrv,  1.  Error,  1, 2, 3,  4,  5, 
19.  Evidence,  24, 25,  29, 30.  lixaak^ 
VENT,  2.  Judgment,  8,  9.  Legacy,  2. 
Orphans*  Court,  4.  Pleading,  1 1, 14, 
11.  PaiNctFAL  und  Surety,  2.  Roads 
and  Bridges,  1,  Sheriff^s  Sals,  5, 10. 

1.  When  a  judgment  is  irreeularly  enter- 
ed against  a  defendant,  by  default  of  ap- 
pearance, who  being  informed  of  it,  ne- 
glects or  refuses  for  two  terms,  and  until 
af\er  a  writ  of  inquiry  of  damages  is  exe- 
cuted, to  make  an  application  to  have  the 
judgment  set  a^ide,  it  will  not  be  re- 
versied  on  a  writ  of  error. — Os*^  y. 
•lfaM<ry,  229. 
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S.  The  lime  »nd  raanoer  of  filing  narr^  of 
appearing,  pleading  and  signing  judg- 
ment, for  want  of  plea,  &c.  are  matters 
of  practice  regulated  by  rule*  of  court: 
ana  any  one  complaining  of  irregularity 
therein,  must  apply  for  redress  as  soon 
as  he  knows  of  the  injury.— /Awi. 

3.  Generally,  if  a  party  goes  to  trial  by 
consent  in  a  lower  court,  at  an  eariier 
term  than  he  was  compellable  to  do,  if 
he  make  no  objection  then,  his^objeotion 
will  not  avail  him  aftepwards.--i\««Aer»» 

4.  Whether  a  particolar  cause  of  action  be 
proper  for  a  tiatement,  or  whether  the 
statement  contains  any  cause  of  action; 
or  whether  a  ^tdid  consideration  be  laid, 
are  points  that  nus^t  be  mooted  on  a 
motion  in  arrest  of  judgment:  but  they 
are  matters  with  which  the  jury  have  no- 
thing to  do.— iS7</iwffl  V.  Ewrns,  383. 

5.  The  Court  of  Common  Pleas  mav  grant 
a  new  trial  upon  the  terms  that  the  de- 
fendant shall  pay  all  the  cosU  which  have 
accrued  up  to  ilie  time  of  trial;  and  may 
enforce  that  rule,  by^  entering  judgment 
upon  the  verdict  against  the  party  re- 
fusing to  comply  with  iL — Devimusy  v. 
Reeder,  399. 

6.  But  if  the  phuntilf  acquiesces  in  the  non- 
payment ot  the  costs,  by  proceeding  to 
take  testimony  on  a  commission  to  ano- 
ther State,  or  proceeds  to  enforee  the 
payment  of  them  by  citation  and  attach- 
ment, he  cannot  afterwards  have  judg- 
ment by  de&ult  of  the  payment  of  such 
costs. — Ibid, 

7.  If  an  execution  iwnie  upon  a  judgment 
for  a  penalty  upon  a  condition  to  pay 
a  fine  and  bill  of  cosU  before  the  real 
amount  due  is  ascertained,  it  will  be 
set  aside  on  a  writ  of  error. — HoUkn  v. 
J9u/{,460. 

8.  When  an  act  of  assembly  requires  r«> 
tonabie  notice  to  be  given  by  one  party 
to  the  other,  ten  days,  generally,  would 
be  sufficient — CommonweaUhv.  FUher^ 
462. 

PRESCRIPTION  and  PRESUMPTION. 

See  LA2n)t  and  Land  Otticb,  9,  15,  16. 

PiRKTT  and  Child,  1. 

1.  The  statute  of  limitations  does  net  nm 
against  debts  due  by  an  insolvent  debtor. 
Lapse  of  time,  much  greater  than  that 
allowed  by  the  statute,  may  raise  the 
presumption  of  the  payment  of  such 
debu;  but  when  the  debtor  returns  no 
fond  but  a  debt  to  become  due  on  a 
foture  contingency,  no  presumption  of 
payment  woiud  arise  before  the  fund 
^e  to  hand.— /V«tfAer'«  Jipp,  322. 

2.  A  presumption  of  satisfaction  Trora  lapse 
of  time,  arises  in  the  case  of  an  admi- 
nistration bond;  and  the  computation 
runs  from  the  period  when  the  money 
was  demandable.— Dwm^r  v.  Sechrikty 
419. 


PRINCIPAL  and  SURETY. 

1 .  1  he  defendant  in  a  judfroent  on  a  recog^ 
nizanee  for  the  price  of  land,  taken  at  a 
valuation  in  the  Orphans'  Court,  gives 
security  for  the  stay  of  execution  sJlowed 
by  the  act  of  assembly;  after  which  the 
land  is  sold  by  the  slieriflT,  and  the  money 
brought  into' Court.  I'he  plaintiff,  and 
other  persons  entitled,  agree  that  the 
debts  of  a  deceased  brother,  who  died  in 
the  lifetime  of  the  father,  should  be  paid 
out  of  his  estate  as  liens,  although  in 
point  of  fact  they  were  not  liens,  and 
Uie  proceeds  of  sale  are  thus  exhausted, 
and  not  applied  to  pay  the  judgment, 
>khich  was  a  lien:  Held,  That  the  liabi- 
lity of  the  surety  on  the  recognizance 
was  discharged,  and  the  agreement  of 
the  defendant  in  tliejudgmeut  to  the  mis- 
application of  the  tund  will  not,  afi  re- 
spects the  surety,  alter  the  ca8e,-^/VmKy 
V.  The  ComniomoeaUh^  240. 

2.  A  judgment  was  obtained  against  a  prin- 
cipal who  gave  absolute,  ball  to  obtain  a 

.  stay  of  execution;  aflcr  which  the  abso- 
lute bail  were  sued  and  judgment  ob- 
tained against  thcoi:  HM,  1  itat  one  of 
two  sureties  in  the  original  obligation, 
who  paid  one  half  the  debt,  is  entitled 
to  an  assi^ment  of  the  judgments  a^nst 
the  principal  and  the  absolute  bail,  to 
enable  him  to  indemnify  himself  for 
the  amount  thus  paid. — Bums  v.  The 
HhfUiriffdon  Bank,  395. 

PRIORITY. 
See  JuDGHEXTS,  3,  10. 

PRIVITY  OF  ESTATE  and  TITLE. 
See  Eq,uiTT,  2. 

PRO^OSSORY  NOTES. 

See  Bills  of  ExrnANOE  and  Promissobt 

Notes. 

PROTHONOTARIES  and  CLERKS  OF 

COURTS. 

See  Circuit  Court,  2.    Error,  1. 

1.  The  account  of  a  Prothonotary  being 
settled  by  the  accountant  officers  of  the 
State,  to  whicli  he  files  his  objections  in 
writing,  and  takes  an  appeal  to  the  Com- 
mon Pleas,  upon  the  tnal  of  the  cause 
he  cannot  give  evidence  to  support  other 
objections  than  those  made  at  the  time 
of  appeal. — Farter  v.  'JTie  'Common' 
tp«jiA,252. 

2.  Upon  the  settlement  of  such  account  of 
a  prothonotary  out  of  office,  tiie  ac- 
countant officer  is  not  confined  to  the 
settlement  of  items  embraced,a8  to  date, 
within  the  fiscal  year. — Ibid. 

PURCHASER. 
See  SucRirr  Sale. 
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QUARTER  SESSIONS. 
1.  When  the  approyal  oft  Court  of  Qott^ 
ter  Seniont  is  required  Inr  to  act  of  As- 
•embly  to  to  atsenment  oi  damaget,  that 
•oort  will  not  readily  set  aside  a  report, 
on  the  ground  that  the  damaset  are  ez- 
eetBTe,  jet  it  may  become  their  duty  so 
to  do.  It  would  be  a  much  stronger  caae 
'mhich  would  authorise  the  Supreme 
Court  to  set  aside  a  report  on  that  ground. 
^Commenwealth  ▼.  lUher,  46S.      ' 

RATIFICATION. 

See  SirmTBTOB,  t. 

RECOGNIZANCE. 

See  PftiNCirAL  and  SuKKTT,  1. 

1.  Upon  an  appeal  from  a  judment  of  a 
JusUee  of  the  Peace  by  the  plaintiff;  the 
bail  entered  into  a  reco^izance,  which 
was  taken  by  the  justice  in  these  words, 
'*  J.  W.  bound  in  a  sum  to  cover  all 
costs,"  which  was  held  to  be  void,  and 
upon  which  there  could  be  no  recovery 
on  a  tcire  facia*  against  the  baiL — WtU 
Hamwn  v.  MtchHL,  9. 

8.  In  an  action  commenced  by  capia$^  a 
short  minute  of  a  recognizvnce  of  special 
bail,  taken  by  the  clerk  of  a  prothonotary, 
in  this  form,  **  R.  M.  hdd  tn  $300  cogiu 
coram  E,  L,  fvr  J,  U.  Prothy  Held 
to  be  sufficient— wWbore  v.  M^Bride*9 
wfefrnV  149. 

S.  An  administration  account,  stated  and 
filed  in  the  Register's  office,  is  not  a 
compliance  with  a  recognizance,  condi- 
tioned for  the  settlement  of  an  account; 
and  upon  a  suit  brought  upon  that  re- 
cognizance, by  one  oi  the  heirs  of  the 
estate  which  the  administrator  repre- 
sented, he  is  entitled  to  recover  nominal 
dainases,  althou^  the  jury  may  believe 
that  his  interest  in  the  estate  fciad  been 
paid  to  him. — Commonweaith  v.  i/bi^ 
demm^  401. 

RECORD. 
1.  A  trial  list  certified  under  an  act  of  As- 
sembly for  holding  a  special  court,  forms 
no  part  of  the  recorai  it  is  the  private 
paper  of  th^  judge,  which  he  has  a  ri^t 
to  do  with  as  he  pleases,  and  the  entries 
made  upon  it  by  him,  are  intended  for 
his  own  information. — ^Moore^t  Adm^n 
▼.  XUfKy  129. 

REGISTER'S  COURT. 
See  Evidence,  16. 


RELEASE. 

8c«    CA5AL8,   4.       ExTIlfOUIlHlflNT 

Satisfaction,  1,  4. 

RETRAXIT. 

See  Euiom,  9. 


and 


RIVERS. 
See  RoADf  and  Bbidgh. 

ROADS  and  BRIDGES. 
See  Cavaub. 

1.  A  practice  in  the  Court  of  Quarter  Sea- 
sions  of  appomting  tw^ve  freeholders 
as  reviewers  of  a  road,  from  which  the 
parties  in  interest  shall  strike  six,  d^ 
remaining  six  being  the  reviewers,  is 
contrary  to  the  express  provision  of  the 
law,  and  erroneous.  Bitt  when  the  pe- 
titioners for  the  review  pray  for  the  ap- 
pointment of  /wefo  ,  and  then  reluae  to 
strike,  because  some  of  the  persons  ap- 
pointed are  exceptionable,  it  is  not  error 
in  the  Court  of  Quarter  Sessioos  to  r^ 
fose  to  appoint  others  in  the  place  of 
those  four,  and  confirm  the  view.«%A)ne»- 
townHoady  S43. 

9l  The  riefat  of  the  Stale  to  take  and  use 
for  public  purposes,  six  out  of  every  hun- 
dred acres  of  land  sold,  is  not  an  im- 
plied right  but  an  express  reservation: 
the  State  infringes  upon  no  private  inte- 
rest, nor  does  it  injure  anr  man,  by 
usin^  this  right;  the  utmost  that  can  he 
required  is,  that  it  should  pay  for  im- 
provements pot  by  the  owner  on  simIi 
part  as  the  State  should  subseoucndj 
use. — Commorvweaiih  v.  Fuker,  463. 

8.  All  below  high  water-mark  in  the  chan- 
nel of  the  Susquehanna  river,  is  a  pub- 
lic highway,  and  the  State  has  a  rignt  to 
improve  it  by  deepening  it,  or  it  nuty 
raise  dams  in  it,  and  Bins  swell  the 
water;  and  if  in  so  doing,  a  spring  whieii 
rises  lielow  hi^  water  mark  is  covered, 
and  which  an  individual  has  been  acco^ 
tomed  to  use,  he  cannot  recover  dn- 
mages  therefor,  under  the  act  of  9th 
April,  1SS7;  it  is  damimmabt^fue  u^fvria, 
— Ibid, 

SALE  BY  ORDER  OF  ORPHANS' 
COURT. 

See  Intestate  and  Dbcepewi',  1. 

SATISFACTION. 

See  EzTUfouigHMBirr  and  Sativactioic, 

SCIRE  FACIAS. 

See  Judgment,  1,3, 6.    Rbooonisajiob,  1* 
Ts&ee-Tenantb,  I. 

SERVANTS  and  SLAVES. 

**  Teoman  "  is  a  sufficient  designation  of 
the  occupation  of  the  owner  of  a  sUv<e, 
under  the  act  of  17 ^O^-Cobettn  v. 
Thompion,9S, 

SHERIFF. 
See  Evidence,  33.    Imwltbit  8. 
1.  The  neglect  or  reftisal  of  a  ibcriff  !• 
commit  a  ptrton  eonvielad  tff  fernisa 


Digitized  by 


Google 


INDEX. 


531 


tion  tuitil  the  aentenee  sboold  be  com- 
plied with,  according  to  the  decree  of  the 
court,  makes  him  liable  upon  his  official 
bond,  to  the  mother  of  the  child,  for  tlie 
amount  which  the  person  convicted  was 
aentenoed  to  pay  to  her  for  its  mainte- 
nance.— Sru/aerv,  Cotmncwwealih^  9i. 
2.  The  deiivery  of  the  land  under  a  Ube- 
rari  facta*  hs  the  executive  duty  of  the 
aheriff  iXon^— Meredith  v.  ShcwuUy  495. 

SHERIFF'S  DEED. 
1.  The  recital  in  a  sherifT't  deed,  that  the 

sale  was  made  on  a  certain  day,  does 
*    not  estop  the  grantee  from  showing  by 

parol,  that  it  was  made  on  a  prior  day. 

—BaUv,  Jkmwr,  402. 

SHERIFF   SALE. 
See  AssiGKSK,  1,  2.     Istestatk  and  D*- 

GEDKJIT,  7.       JUDGMSFT,  5,  6,  10.      Ex- 
TINOUISHMEHT  aud  SATISFACTION,  3. 

1.  When  land  is  sold  upon  a  iudgment, 
the  sheriff  must  appropriate  the  money 
arising  from  the  sale  to  existing  liens, 
acoortiing  to  their  priority,  and  convey 
to  the  purchaser  a  title  free  from  incum- 
brances.— M  Grew  V.  M^Lanahan,  44. 

2.  When  a  judgment  is  obtained  upon  one 
of  several  bonds  which  were  secured  by 
a  mortgage,  and  an  execution  issued 
thereon,  upon  which  the  mortgaged 
premises  are  lev  ied,  and  afterwards  sold 
upon  a  venditiom  exponas,  before  the 
mortgf^  is  due,  Uie  \.urchaser  takes  the 
land  discharged  of  the  lien  of  the  mort- 


gage.— IbicL 
.J 


3.  Judicial  sales  of  land,  divest  all  liens, 
whether  general  or  specific— JtfJxina- 
han^s  ExTt  v.  Jf*Lanahan*9^idm'rs  96. 

4.  When  a  legacy  is  charged  upon  land, 
the  sheriff's  vendee  takes  the  land,  dis- 
charged from  the  lien  of  the  legacy.— 
Ibid, 

5.  A  decree  which  does  not  dispose  of  the 
whole  fund  for  distribution,  under  the 
act  of  assembly  "relative  to  the  distri- 
bution of  money  arising  from  sheriffs' 
and  coroner's  sales,"  is  not  a  Jinal  de- 
cree, and  an  appeal  taken  from  such  de- 
cree will  be  quashed. — Boyer  v.  TcUe, 

6.  A  purchaser  at  sheriff  sale  before  the 
deed  is  acknowledged,  has  not  such  a 
title  to  the  land  struck  do«n  to  him,  as 
will  authorise  him  to  give  a  lease  of  the 
premises. — HaU\.  Benner,  402. 

7.  Whether  a  water^nght  and  tilt-hammer 
are  appurtenances  to  land,  and  will  pass 
by  a  sheriff's  sale  made  by  virtue  of  a 
judgment  upon  a  mortgage  of  the  land, 
depends  upon  the  facts  of  the  case,  and 
roust  be  submitted  as  a  matter  of  fact  to 
the  jury. —/&!</. 

8.  If  the  court  should  decide  from  inspec- 
tion of  the  papei-s,  that  such  a  right 
would  pass  as  an  appuitenaot,  it  would 
be  error. — Ibid. 


9.  A  sale  of  real  estate  by  the  sheriff,  upon 
a  junior  judgment,  divests  the  lien  of  a 
prior  mortgage  upon  the  same  land. — 
li  iUfxrd  v.  Monit,  480. 

10.  Upon  an  appeal  from  the  decree  of  the 
Court  of  Conunon  Fleas,  distributing 
the  proceeds  of  real  estate  sold  by  the 
sheriff,  the  affidavit  must  be  made  by 
the  par^;  it  is  insufficient  if  made  by  the 
attorney. — SleinbridgeU  .appeal,  481. 

SLANDER. 

1.  Words  which  impute  an  offence  against 
morality,  are  not  actionable,  unless  the 
offence  be  indictable,  or  induce  some 
legal  disability.  Therefore  to  say,  "J. 
H.  swore  a  lie  before  the  sessions,  and  I 
can  prove  it  by  twenty  witnesses,"  is  not 
actionable. — Harvey  v.  Boies,  1|L     I X  . 

SUPREME  COURT. 
See  QuABTEB  Sssbioks. 

SURETY. 
See  FwifciPAi  and  Scrkty. 

SURVEY. 

Sec  Ejectment,    1.      Lakas  and  Lasd' 

Office,  1,  4,  5, 7,  8, 9.    Svrystob,  1. 

SURVEYOR. 

1.  AMien  it  can  be  proved  or  is  admitted 
that  a  roan  acted  as  an  assistant  surveyor, 
it  is  not  requisite  to  shew  a  special  au- 
thority.— tSrnayv.  Smith^a  Ex^ra,  1. 

2.  General  reputation  that  a  person  was 
employed  as  such,  or  proof  that  many 
drafts  or  field  notes  remaining  in  the 
surveyor's  office  are  in  his  handwriting, 
are  evidence  that  he  was  an  assistant-* 
Ibid, 

3.  The  return  by  a  deputy  8ur\ej|or  of  a 
survey  made  by  another,  is  a  ratification 
of  it,  and  it  is  immaterial  whether  there 
was  a  precedent  authority  to  make  it  or 
not — ibid, 

SUSQUEHANNA  RFVXR. 
See  Roads  and  Rbidges,  3. 

TAXES. 

1.  A  purchaser  of  unseated  lands,  sold  for 
the  payment  of  a  direct  tax,  in  piu*8uance 
of  the  act  of  Congress,  and  having  in  his 
possession  a  deed  from  the  collector, 
w  ho  was  authorised  to  make  the  sale,  has 
such  a  right  as  will  authorise  him  to  re- 
deem the  same  lands,  from  a  person  who 
had  purchased  them  at  a  treasurer's 
sale,  for  taxes,  made  in  pursuance  of 
the  act  of  assembly. — M^ Bride  v.  Uoey, 
54. 

2.  The  treasurers  of  the  respective  coun- 
ties, are  the  proper  persons  to  make  sale 
of  unseated  lands,  to  i>ay  the  arrearages 
of  taxes:  and  the  act  of  the  Idth  March, 
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1815,  which  gives  them  this  authority, 
alters  and  supplies  so  much  of  the  act 
of  the  dd  of  April,  as  required  a  war- 
rant from  the  commissioners  of  the 
county,  to  issue  to  the  sheriff  or  coroner, 
in  case  of  a  sale  as  aforesaid. — M  Coy  v. 
Turk,  499. 

TERRE-TE>fANTS. 

See  Pleidiho,  3,  4,  5. 

1.  It  is  competent  for  a  terre-tenant,  who  is 
brought  in  bv  scire  facias  to  revive  a 
judgment  to  mow  that  the  original  judg- 
ment was  entered  witliout  authority,  was 
fraudulent,  or  otherwise  wholly  irregu- 
lar.—  Ulrich  V.  Votieida,  245. 

TIME. 

3.  When  a  judgment  in  ejectment  was  en- 
t^«d  by  agreement  of  the  parties,  to  be 
released  on  the  payment  of  a  certain 
sura,  on  or  before  a  certain  day,  time  is 
of  the  essence  of  the  conti'act:  and  if  the 
money  be  not  paid  on  or  befcre  the  day, 
the  judgment  becomes  absolute  and  in- 
defeaaiblo, — Gable  v.  hairiM  265. 

TITLE  TO  LANDS. 

See  Ejbctmkxt,  2.  EauiTY,  2.  Frauds 
and  Febjcriks,  1.     Landlord  and  Te- 

KANT,  1,2.     LlMITATlOXa,  2.       SHERIFF 

Sau,  6. 

TREASURERS  SALE. 
See  Taxes. 

TRIAL. 
Sec  New  Teial.     Plkadino,  17.    Prac- 
tice,  3. 

TRUSTEE. 
See  Trusts. 

TRUSrS. 
SeeEriDBNCE,  12,  20.     Insolvett,  1. 

1.  A  gift  to  a  charity  shall  not  fail  for  the 
want  of  a  trustee,  but  vestas  soon  as  the 

*  charit>  has  acquired  a  capacity  to  lake. 
— jVVGirr  v.  Aaron,  49. 

2.  Devise — "  I  give  bequeath  all  my  real 
estate,  to  wit,  ko.  to  a  Roman  Catholic 
priest  tliat  shall  succeed  me  in  this 
said  place,  to  be  entailed  to  him  and  to 
his  successors,  in  trust  and  for  the  use 
herein  mentioned,  in  succession,  forevei*, 
&c.  kc,  and  further,  it  is  my  will,  that 
the  priest  for  the  time  bein^  shall  transmit 
the  land  so  left  him  as  aluresaid,  to  his 
successor,  clear  of  all  iucumbranoes." 
&c.  Held,  That  the  devise  was  for  the 
maintenance  of  a  priest,  but  in  ease  of  the 
congregation,  and  for  its  benefit  alone; 
and  the  congregation  is  entitled  to  take 
the  profits  in  the  first  instance,  but  sub- 
ject to  a  right  in  the  priest  to  have  them 
applied  to  nis  support. — Ibid. 


3.  There  is  no  ease  where  trustees  hare 
acted  with  good  fisiitik,  and  under  the  ad- 
vice  of  counsel,  in  which  they  have  been 
held  responsible. — King  v. '  MffrrisotCt 
Adm>r,  188. 

4.  Common  skill,  common  prudence,  aod 
common  caution,  are  all  tLat  couru  re- 
quire from  trustees. — Konigmacher  v. 
Ximmel,  2U7. 

5.  If  a  trustee  pay  a  judgment  against  the 
debtor  out  of  the  trust  fund,  it  is  as  much 
satisfied  as  if  the  debtor  had  paid  it,  and 
there  is  no  le^  or  equitable  reason  for 
keeping  it  in  torce.— Aei/cr  v.  Ldbf  220. 

6.  l*he  trustee  cannot,  by  taking  an  assign- 
ment of  it,  when  it  is  paid,  make  it  avail- 
able against  the  lands  of  the  debtor,  con- 
veyed after  it  was  entered,  either  for  a 
good  or  valuable  consideration:  nor  can 
It  be  made  to  cover  any  other  debt  or 
demand. — Ibid. 

7.  Query — Whether  such  trustee  can  pro- 
ceed on  a  judgment  against  the  debtor, 
(purchased  with  his  own  funds,)  by  exe- 
cution.— Ibid, 

TURNPIKE  and  TURNPIKE  COM- 
PANIES. 
See  Corporatiox,  I,  2,  3. 

UNSEATED  LANDS. 
See  Taxes. 

VENDOR  and  VENDEE. 

See  Bargain  and  Sale,  1.  Deed.  Ex- 
Ti\GUi8HME?rr  and  Satisfactiojt,  3. 
Frauds  and  Perjuries,  2.  3. 

1.  The  purchase  money  due  the  common- 
wealth, is  an  incumbrance  which  may  be 
set  up  as  a  defence  to  the  payment  of 
bonds  given  for  land,  which  the  grantor 
covenanted  to  convey  clear  of  incum- 
brances.— M^Ketman  v.  Iknurkmatj 
417. 

2,  By  a  sale,  conveyance  and  delivery  of 
possession  of  land,  the  grain  growing 
thereon  does  not  pass  to  the  vendee— 
Smith  V.  JohnstoJif  471. 

VERDICT. 

See  EauiTT. 

WARRANT. 

See  La!td8  and  Land  Office,  1,  3. 

AV AY-GOING  CROP. 

1.  Where  a  lease  is  made  for  the  term  of  • 
year,  and  the  tenant  sows  the  land  with 
spring  grain,  betbre  his  term  expires, 
he  has  no  right  to  the  crop  of  spring 
grain  cut  after  the  term  is  out;  and  this 
whether  the  lease  be  for  a  money  rent, 
or  on  the  shares. — Demy.  Bossier,  224. 

2.  The  custom  in  Pennsylvania,  as  to  the 
way-going  crop,  is  confio«i  to  fidl  grain, 
sowed  in  the  autumn,  before  the  expi- 
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ration  of,  the  lease,  and  eut  in  the  tum- 
iner  after  it  determines. — Ibid. 

'     WILLS. 

See  EvTDiircB,  18.  EmKeviBomirr  and 
SATisFAcnoH,  4.  IiTTESTATB  and  Db- 
cxourr,  1.    Lioact. 

1.  T.  B.  in  his  last  will  made  the  following^ 
devise—**  I  give  and  bequeath  all  my 
real  estate,  to  wit,  &o.  to  a  Roman  Ca- 
tholic priest  that  shall  succeed  me  in 
this  said  place,  to  be  entailed  to^im  and 
to  his  successors,  in  trusty  and  for  the  use 
herein  mentioned,  in  succession,  for- 
ever, &c.  &c  and  further,  it  iamy  will, 
that  the  priest  for  the  time  being,  shall 
transmit  the  land  so  left  him  as  aforesaid, 
to  his  successor,  clear  of  all  incum- 
brances as  aforesaid,"  &c.  I/eldy  That 
the  devise  was  for  the  maintenance  of  a 
priest,  but  in  ease  of  the  cougregation, 
and  for  its  benefit  alone.  And  the  con- 
gregation is  entitled  to  take  the  profits  in 
the  first  instance,  but  subject  to  a  right 
in  the  priest,  to  have  them  applied  to 
his  support— -JW*G«rr  v.  Aaron,  49. 

3.  C.  O.  made  his  will  in  1798,  and  died 
soon  after,  seized,  as  he  supposed,  of 
a  large  real  estate.  By  his  will,  after 
disposing  of  his  personal  estate,  he  di- 
rected that  his  land  should  be  occupied 
in  a  certain  manner  for  three  years,  then 
Talaed  by  twelve  men,  and  his  son  John 
have  the  right  to  take  it  at  the  appraise- 
ment; if  he  refused,  the  other  children 
in  succession  to  have  the  right;  if  none 
agreed  to  take  it,  it  was  to  be  sold  by  the 
executors,  and  in  either  event  the  money 
divided  among  his  heirs.  "  But  the  sum 
of  JC400  is  to  be  charged  on  the  said 
estate,  and  remain  in  the  hands  of  the 

Surchaser:"  the  interest  on  this  sum  he 
irected  to  be  paid  to  his  wife,  and  at  her 
death  this  sura  to  be  divided  among  his 
three  eldest  children  or  their  heirs;  "  and 
as  touching  the  money  arising  from  my 
land  and  estate,  I  give  and  bequeath  to 
my  ton  J.  O.Jlrtt  andforemott,  £1000, 
because  he  is  my  only  son,  alon^  with 
his  share  which  he  s^all  have  with  my 
other  children."    His  personal  tftate  I 


was  exhausted,  and  his  real  estate  sold 
on  execution  within  two  years  after  his 
death;  a  balance  of  £400  in  1801  was 
decreed  to  be  put  to  interest,  and  the  in- 
terest paid  the  widow.  Widow  died  in 
1803,  and  in  1814  a  scire  Jadat  was 
issued  upon  the  judnnent  given  to  se- 
cure the  £400,  in  which  a  verdict  was 
rendered  in  1826,  and  the  proceeds 
brought  into  the  Orphan's  Court  for  dis- 
tribution, in  1828:  Held,  That  J.  O. 
Was  not  entitled  to  be  paid  out  of  this 
fund  his  legacy  of  £1000;  but  that  he 
took,  as  to  this  an  equal  share,  as  one  of 
the  "  three  oldest  children"  of  the  testa- 
tor, that  his  interest  in  the  fund  was  per- 
sonal, not  real  estate,  and  a  iudgment 
against  him  no  lien  on  it — Fecuher^t  Ap' 
peal,  3^. 

WITNESS. 

See  EyiDiHCE,  4,  7,  8,  9,  10,  1!,  24. 

1.  In  a  suit  brought  by  the  administrators 
of  a  deceased's  estate,  to  recover  the 
purchase  money  of  land  sold  by  them  in 
pursuance  of  an  order  of  the  Orphan's 
Court,  one  of  the  heirs  of  that  estate, 
who  had  at  the  bar,  ii^on  the  trial  of  the 
cause,  released  all  his  interest  in  the 
estate  to  another  of  the  heirs,  is  a  com- 
petent witness  for  the  plaintiffk— Cox  v. 
JVorton,  412. 

2.  An  attomey-in-Cfict  is  a  competent  wit- 
ness to  prove,  that  a  settlement  made 
with  him  for  his  principal,  upon  which 
he  executed  a  release  to  the  ^arty,  was 
obtained  by  a  niisrepresentauon  of  the 
truth.— /rwin'*  Adm*r  v.  Men,  445. 

3.  The  sheriff  is  a  competent  witness 
to  prove  the  words,  **  proceedings  stay- 
ed by  plaintiff's  attorney,"  which  had 
been  endorsed  on  a  writ  of  tiberari 
facias,  and  signed  by  the  sheriff  and 
whieh  were  struck  out  or  erased  by  a 
line  run  through  them,  though  still  legi* 
ble,  were  his  return  to  that  writ,  and 
that  he  had  not  struck  them  ouL^-Juisr^' 
dithy.  ShtwaU,  495. 

WORDS. 
See  Siur^tt. 
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